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JEOPARDY AND TERMINATION ASSESSMENTS
AND ADMINISTRATIVE SUMMONSES

WEDNESDAY, NOVEMBER 5, 1975

U.S. SENATE, °
SUBCOMMITTEE ON ADMINISTRATION
oF THE INTERNAL REVENUE CoDE,
or THE COMMITTEE ON FINANGE,
Washington,D.C.

"The subcommittce met, pursuant to notice, at 10:02 a.m., in room
2221, Dirksen Office Building, Senator Floyd XK. Haskell presiding.
Present : Senator Haskell.

B OPENING STATEMENT OF SENATOR HASKELL

Senator Haskgerr. The hearing of the Subcommittee on Adminis-
tration of the Internal Revenue Code will commence.

I should mention that this morning it is the intent of the com-
mittee to examine the very extraordinary powers that the Internal

- Revenue Service has in aid of the collection of taxes. And with the

extraordinary powers, of course, comes the opportunity for abuse of
citizenry. On the one hand, we want adequate powers in the Internal
Revenue Service to enforce our tax laws.

On the other hand, we want to be sure that the citizens of this
country are protected from unnecessary harassment.

This morning the subcommittee will review the extensive and extra-
ordinary powers granted to the IRS for the purpose of vigorously
enforcing our tax laws.

One such tool in the hands of the IRS is known as a termination
assessment. Under this procedure (provided for in section 6851 of
the Code) the Commissioner may determine that the collection of in-
come tax is in jeopardy prior to the expiration of the taxpayer’s
normal tax year or prior to the statutory date for the filing of the

~ required tax return and payment of tax. Where such a determination
~.. 13 made, the IRS serves notice of the termination of the taxpayer’s

;e

taxable year and demands immediate payment of any tax determined
to be due for the terminated period. If payment is not forthcoming
all of the taxpayer’s property is subject to seizure and possible sale
by the IRS. The taxpayer, under IRS’ view of existing law can only
contest this kind of action by paying the taxes alleged to be due, filing
a claim for refund with the IRS, and after 6 months, unless the
refund claim is denied sooner, filing a refund petition with a Fed-
eral district court or U.S. Court of Claims.

1)
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Another procedure which the IRS may employ under existing law
(section 6861 of the Code) is a jeopardy assessment. Where the Com-
missioner determines a deficiency in income, estate or gift taxes is in
jeopardy, he may immediately assess the tax, send & notice and demand
for payment and levy on all bﬁe roperty of the taxpayer so that collec-
tion of the deficiency will not be jeopardized by delay. If no statu-
tory notice of deficiency has been previously provided to the taxpayer,
the IRS must, 'within 60 days of the making of the jeopardy assess-
ment, provide the taxpayer with such a statutory notice. Uﬁon receipt
of this notice, the taxpayer may then file a petition with the Tax
Court for a redetermination of the alleged deficiency in tax. Unlike
the ordinary taxpayer, the taxpayer against whom a jeopardy assess-
ment has been made, may be subject to collection action while his case
is pending before the Tax Court. The IRS can seize the property of
such a taxpayer but cannot sell it during the pendency of the Tax
Court litigation. Nevertheless, such a taxpayer is deprived of any bene-
fit of the use of such property while release is sought in the Tax Court.

Where a taxpayer is the subject of a jeopardy assessment under sec-
tion 6862 of the Code, relating to taxes other than income, estate, and
gift taxes (i.e., withholding taxes, employment taxes, excise taxes, et
cetera), the IRS may immediately assess any taxes determined to be
due, seize all the taxpayer’s property where it believes collection would
be jeopardized by delay, and can sell any property seized before the
taxpayer has any right to contest the.alleged tax liability. A taxpayer
subject to this type of jeopardy assessment has only the right to pay
the tax and then commence action for a refund of the taxes paid. If
the IRS fails to deny the claim for refund before the expiration of 6
months from the date of payment, this taxpayer cannot even institute
a refund action in the Federal courts before waiting 6 months.

The Internal Revenue Manual now provides that jeopardy and
termination assessments shall be used sparingly and only if the tax-
payer (1) is or appears to be designing quickly to depart from the
United States or conceal himself; (2) is or appears to be designing
quickly to place his property beyond the reach of the Government by
removing it from the United States, or by concealing it, or by trans-
ferring it to other persons, or by dissipating it; (3) his financial
solvency is or appears to be imperiﬁad. ‘

These extraordinary remedies were adopted by the Congress to
insure that the IRS was provided with all the tools necessary to pre-
vent those individuals bent on circumventing the tax laws from taking
various measures to avoid the payment of their legitimate tax obliga-
tions. Congress is now warranted in reviewing these powers to insure
that there are adequate safeguards to prevent those who are charged
with the responsibility of administering these provisions from depriv-
ing people of their property without observing the basic constitutional
requirements of due process.

We will also focus on anothar problem this morning involving the
issuance of administrative summonses by the IRS. Of particular con-
cern is whether taxpayers should be advised of the summons for their
records on third parties. Also, under consideration is the appropriate
latitude which ought to be provided to the IRS for the issuance of
so-called “John Doe” summonses. Such a summons was recently ap-
proved in the case of United States v. Bisceglia by the Supreme Court
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to permit the IRS to develop information concerning a particularl
unusual transaction which raised & strong suspicion of a possible Fed-
eral tax liability. The restriction on the use of such a procedure will

be discussed in detail by our witnesses this morning.
Senator HaskerLr. The IRS has made

ublic the following informa-

tion concerning jeopardy assessments ans termination of taxable year:
[The information referred to by Senator Haskell and Committee

~on Finunce press release announcing these hearings follow :]

"y

FACT SHEET

JEOPARDY ASSES8SMENTS AND TERMINATION OF TAXABLE YEAR

Authority

Sections 6861, 6862 and 6851 of the Internal Revenue Code provide the basis
for jeopardy assessments and termination of taxable periods. These actions are
authorized upon a determination that the collection of tax will be jeopardized

unless such proceedings are brought without delay.

Background

The Service has been concerned as to the possible misuse of our termination
and jeopardy assessment procedures, particularly in the Narcotics Traflickers
Program. The question was raised whether emphasis was being placed upon
depriving trafiickers of their working capital, as opposed to directing our atten-
tion to enforcement of the tax laws. .

Jeopardy assessment and termination of taxable periods are serious and power-
ful tools. They have been a part of the tax laws for many years. These pro-
cedures are to be employed in instances where an individual designs quickly to
depart from the United States, or to remove or conceal his property, or do any

other act tending to prejudice collection of the tax.

Controls

Service procedures provide for personal approval of these assessments by
District Directors, and review by Regional Offices in addition to a sampling in
the National Office. We have repeatedly instructed our fleld offices that jeopardy-
type assessments must conform to the law regardless of the background or crim-
inal history of taxpayers against whom such assessments are recommended.

Statistics

The number and amounts of jeopardy and termination assessments in 1972,
1973, and 1974 (partial year) appears below. Although such assessments relating
to the Narcotics Program reflect an increase from 1972 and 1973, a turnaround

in 1974 is indicated.
JEOPARDY AND TERMINATION ASSESSMENTS
[Fiscal year}
1972 1973 1974 (9 mo)
Narcotics:
Taxpayers—Jeopardy. ... .....oeecmceccamacccancncceccannn 81 133 116
Amount assessed—Jeopardy (thousands). . ...c.ceecocecannnn $11,231 $24, 325 $5,631
Taxpayers—Terminations . .. ... .« .comeeeeecemcenceeccaecnan 758 2, 446 1,519
Amount assessed—Terminations (thousands).... ............ $31,125 $63, 083 $36, 322
Total, taxpayers. . ... .o ieciiiececccacan 839 2,519 1,635
Total, assessments (thousands).........coeeeoeacieacann.. $42, 356 $87, 408 $42,953
Other than narcotics:
Taxpayers—Jeopardy. ..o eneoeeeecacncrcaencecacmanacnacncnn 924 392 363
Amount assessed—Jeopardv (thousands). ... ... ........... $111,691 $80, 310 $57, 560
Taxpayers—Terminations. ... .. co.oceormerocacmmomceonnanan- 19 135 102
Amount assessed—Terminations (thousands)..._............. $10, 358 $8,001 $4, 572
Total, taxpayers. ... ...co i iieiiceiiiacanaa- 33 527 465
Total, assessments (thousands)... ... ... .. ... ..c.... $122, 049 $88, 311 $62,092
Summary; ’
Nurn’\'bel Of 4aXPaYeIS. . oo ceeeeceeecaemecamm e naacaaaan- 1,212 3,106 2,100
Amount assessed (thousands). . ..o ocemromeoeececeeaacaann $164, 405 $175,719 $105, 045
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New instructions

The decline in FY 1974 assessments reflects the results of our efforts for cau-
tious use of these procedures. We recently issued an Information Notice (Termi-
nation of Taxable Periods) expressing Service concern regarding present use
of termination assessments and audit guidelines for spontaneous assessments.
(See attached copy) .

In addition, Manual revisions are in process to clarify any doubt as to the
use of the authority under IRC 6861, 6862 and 6851.

[Press release]}

U.S. SENATE COMMITTEE ON FINANCE,
October 31, 1975,

SUBCOMMITTEE ON ADMINISTRATION OF THE INTERNAL REVENUE CODE ANNOUNCES
HEARINGS ON JEOPARDY AND TERMINATION ASSESSMENTS, ADMINISTRATIVE SUM-
MONSES, AND PUBLIC INSPECTION OF IRS PRIVATE LETTER RULINGS

The Honroable Floyd K. Haskell (D.-Colorado) announced today that the
Subcommittee on Administration of the Internal Revenue Code will hold hear-
ings November 5 and 6 on jeopardy and termination assessments, administrative
suﬁlmonses, and public inspection of Internal Revenue Service private letter
rulings.

B ’I.‘llzle hearings will begin at 10:00 A, M. in Room 2221, Dirkscn Senate Office
uilding.

- Senator Haskell sald the subcommittee is interested in reviewing certain
portions of existing tax laws which provide the IRS with extraordinary powers
but give taxpayers only limited rights of redress.

He pointed out that jeopardy and termination assessments may be made when-
ever the IRS determines the collection of income tax is in jeopardy. Such action
may be taken suddenly and requires that the taxpayer first pay any taxes alleged
to be due, file a claim for refund, and then walit six months before a suit for
refund can be filed.

In certain circumstances, under a jeopardy assessment made pursuant to sec-
tion 6861, Haskell said, the taxpayer may petition the Tax Court for a judicial
determination of the proper tax liability without: first having to pay the tax
and then file a suit for refund.

Haskell also noted that after property is seized under a jeopardy assessment,
such property often can be sold before the taxpayer ever has the right to contest
the underlying tax liability. The subcommittee plans to look into these procedures,
he said, to see if taxpayers should have an expanded and speedier right of review.

Haskell also said the IRS has the right to examine taxpayers’ records, records
relating to the taxpayer's business which might be in anyone else’'s custody, or
to take testimony of any such persons under oath. In addition, when the IRS
believes that transactions have occurred which may affect the tax liability of a
taxpayer it cannot identify, it may issue a so-called “John Dve” summons for
the books and records relating to certain transactions without specifying the
taxpayer involved. Under existing law such summonses may be issued without
informing the taxpayer of their issuance, Haskell said. Although he noted that the
administrative summons is an important investigative tool for the IRS, Haskell
said the subcommittee will look into whether taxpayers should have the right to
participate in and be informed of as investigation into their affairs. In the case
of “John Doe” summonses the subcommttee is interested in developing appropri-
ate ground rules for their issuance.

“The subcommittee will also examine the area of private letter rulings, in
which the IRS states, at the request of the taxpayer, whether or net a proposed
transaction will receive favorable tax treatment,” Haskell said, “Other taxpay-
ers are denied access to the estimated half-million such rulings that have been
made—making it possible for separate requests to result in different rulings,
even under similar circumstances. .

“We will consider procedures for the possihle disclosure of these rulings,
disclosure of the identity of taxpayers seeking such rulings and other pertinent
information.”

The following witnesses have been scheduled to testify before the subcom-
mittee on November 5, concerning jeopardy and termination assessments:
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Stepherb Silver, Esq., Phoenix, Ariz. and William T. Plumb, Esq., Washing-
ton, D.

The following witnesses have been scheduled to testify bLefore the subcom-
mittee on November B, concerning IRS issuance of administrative summonses:
Theodore 8. Lynn, Esq., New York, N.Y.; Robert 8. Fink, Esq., New York, N.Y.;
and John Fletcher Rolph III, Esq., Tax Counsel, Ametiean Bankers Associa-
tion, accompanied by Mr. J. Robert Brubaker, Vice President—Operations,
Equibank, N.A,, Pittsburgh, Pa.

The following withesses have been scheduled to testify before the subcom-
mittee on November 6, concerning public inspection of IRS private letter rulings:
Martin D. Ginsburg, Esq., Chairman Tax Section, New York Bar Assoclation;
Mr. William C. Penick, Chairman, Division of Federal Taxation, American
Institute of Certified Public Accountants, accompanied by-Mr. Joel M. Forster,
Director, Federal Tax Division; Sherwin P. Simmons, Esq.,, Chairman, Section
of Taxation, American Bar Association, accompanied by Don V. Harris, Jr.,
Esq., Chairman-elect, Section of Taxation; Tom Field, Esq., Executive Director,
Tax Analysts and Advocates, Washington, D.C.; K. Martin Worthy, Esq., former
Chief Counsel, Internal Revenue Service; and Prof. Petétr Weldenbruch George-
town University Jaw Center, Washlngton, D.C.

To facilitate the presentation of relevant information for consideration by
the subcommittee and the full Finance Committee, witnesses who have been
scheduled to appear concerning public inspection of IRS private letter rulings
are requested to address the following questions in the course of their oral and
written presentations:

1. Should private letter rulings be made available for public inspection?

a. Including all information contained in the ruling file?

b. The identity of the taxpayer, representatives of the taxpayer, third parties
commenting on the rulings, IRS personnel responsible for the ruling and other
relevant information, excluding all information exempt under the Freedom
of Information Act?

¢. All information necessary to adequately explain the result reached in the
ruling, including the ruling request and relevant documentation, with the iden-
tity of the taxpayer and others as well as other information which would permit
persons without intimate knowledge of the taxpayer’s business to identify the
taxpayer-ruling recipient deleted?

d. What additional limitations might also be considered?

2. What procedures should be established concerning information to be made
avallable for public inspection?

a. Should the taxpayer be required to request deletion- of information he
believes to be exempt from disclosure by specifically requesting deletion or by
proposing the form of the ruling for publication?

b. Should taxpayer suggestions be advisory only, with responsibility for pub-

lication of proposed rulings on the IRS, and the taxpayer retaining a right to

et

e

object to specific information proposed to be disclosed?

¢. Should disputes over information to be made public be resolved prior to
consideration of the ruling oa the merits or after the determination of the issues
raised has been made?

d. Should disputes concerning information to be disclosed be resolved by simply
refusing to rule where agreement can not be reached? Should a limited judicial
proceeding to resolve such controversies be established providing for publication
of the originally requested ruling even where the taxpayer, after judicial deter-
mination, disagrees concerning the disclosure of certain information and would
choose to rescind the ruling request?

e. Should taxpayers have the right to request delay in the issuance of a ruling
until the proposed transaction is completed ?

£. Should the IRS be required to index and maintain ruling files and how long
should such information be kept available for publie inspection?

3. Should technical advice memoranda be made available for public inspec-
tion and should procedures be adopted for maintaining anonymity of the tax-
payer who may be the subject of such memoranda?

4, What interim rules should be adopted for the processing and disclosure of
rulings issued prior to the effective date of any publication procedure which
may be finally adopted?

a. Should such rulings be exempt from disclosure?

Db. Should they be fully disclosed, with information exempted under the Free-
dom of Information Act deleted, or with only the name of the recipient deleted?
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¢. Should ruling recipients be contacted if disclosure is to be made, apprisin
them of their right to object to the inclusion of information in the published rul-
ing? If ruling reciplents can not be located, how should the publication of such
rulings be processed? - '

d. Should disputes concerning information to be disclosed be resolved by IRS
personnel? Should a judicial proceeding be provided for making such deter-
minations and in what way should that procedure be limited?

6. Once it is decided that private rulings should be open to public inspection,
what kind of precedent should such rulings be accorded for the purposes of other
ruling requests?

a. How should such rulings affect transactions similar to those involved in the
ruling, but for which no ruling request has been made?

b. Should the IRS be provided with a statutory right to rescind or modify
rulings subsequently determined to be misleading, inaccurate or incorrect?

6. What changes would be appropriate concerning the publication of revenue
rulings if private letter rulings are held to be open for public inspection? Should
there be greater reliance on guideline type revenue procedures? ‘

7. Should third parties be granted a right to question the results reached in
specific rulings? Should this right be exercised through a hearing procedure
within the IRS or through a judicial proceeding? What parameters should be
placed on persons authorized to so intervene?

8. What would be your assessment of the impact of public disclosure of private
letter r';mngs under the procedures mentioned above on the existing IRS ruling
system?.

Legislative Reorganization Aot.—Senator Haskell stated that the Legislative
Reorganization Act of 1946, as amended, requires all witnesses appearing before
the Committees of Congress “to file in advance written statements of their pro-
posed testgnony, and to limit their oral presentations to brief summaries of their
argument.

Witnesses scheduled to testify must comply with the following rules:

(1) A copy of the statement must be filed by the close of business two days
before the day the witness is scheduled to testify.

(2) All witnesses must include with their written statement @ summary of the
principal points included in the statement.

(3) The written statements must be typed on letter-size paper (not legal size)
and at least 75 copies must be submitted by the close of business the day before
the witness is scheduled to testify.

(4) Witnesses are not to read their written statements to the Subcommittee,
but are to confine their ten-minute oral presentations to a summary of the points
included in the statement.

(5) Not more than ten minutes will be allowed for oral presentation.

Written statements.—Persons who desire to present their views to the Sub-
committee are urged to prepare a written statement for submission and inclusion
in the printed record of the hearings. These written statements should be sub-
mitted to Michael Stern, Staff Director, Committee on Finance, Room 2227, Dirk-
sen Senate Office Building on or before November 14, 1975.

Senator HaskeLr. We have a series of witnesses who I think are
knowledgable on the subject and know the extent of the powers, have
had experience and have opinions in the area. And for that reason we
will commence and the first witness is Stephen Silver of Phoenix, Ariz.

Mr. Silver, it is a pleasure to have you here.

STATEMENT OF STEPHEN SILVER, ESQ., PHOENIX, ARIZ

Mr. SiLver. Mr. Chairman, may it please this subcommittee, we have
seen in the last 4 years what has been a confrontation with due process.
And this has resulted through the use of what the Internal Revenue
Service has called a spontaneous assessment.

It all began in June of 1971, in a pronouncement which emanated
from then President Nixon, where he announced a new all-out offen-
sive upon those engaged in illegal activities in this country and the
Internal Revenue Service was to be an equal participant in this war.
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Tt established at that time, as a high priority program, what has
become known as the narcotic traffickers project. The arsenal of weap-
ons included })ower of summary seizure, termination of taxable years,
and the use of the jeopardy assessments. ‘

In the Internal Revenue Manual, which is now in the public sector,
the program was stated to have the following purpose; and if I may
quote that to you: ‘

The purpose of IRS participation in the Narcotics Project is to disrupt the

" distribution of narcotics through the euforcement of all available tax statutes,

T,

e

oy

Maxzimum use will be made of jeopardy, quick, and transferee assessments, and
termination of taxable periods.

In another section of the Internal Revenue Manual, which was given
to the revenue officer—those were the ones that were given the power
to seize the assets—the following statement was made to them:

The Collection activity’s role is primarily to secure by levy and seizure action
the trafficker’s assets. When a trafficker has no money, he cannot buy drugs to
sell on the streets. Accordingly, seizing money from traffickers is one of the most
effective means of ridding the country of the menace of drug abuse.

In Arizona, where I am from, Mr. Chairman, in March of 1972, our
District Director gave the following internal directive to his field per-
sonnel. This particular document then became a matter of public record
in a trial that I wasinvolved in. He states:

The Phoenix District is fully committed to the narcotics traffickers project.
An integral function to the success of the operation is the prompt termination
of tax years, etc. When we are in possession of facts which warrant such action,
procedures will be developed so that terminations, etc., can be made in less than
two hours. Emergency situations may Le handled orally and covered thereafter
by written reports.

And in fact, the facts that they were in possession of which war-
ranted such action, constituted merely the arrest based upon an alleged,
illegal activity.

ow, the first question that I ask this committee—is that the proper
use of a tax statute; not to raise revenue, but to complement or supple-
ment some other criminal law ¢

For the next 3 years, we saw, in the street, the use of this spon-
taneous assessment in wholesale fashion and as authority for what
many of us felt constituted a taking of property without due process,
the IRS relied upon an old 1918 law, which was originally enacted to
prevent aliens from departing this country with taxable funds.

ngw, I assume this committee is familiar with the statutory frame-
work.

Senator Haskerr. Now, Mr. Silver, if I may, I am familiar with
terminations; that is, short taxable years. I am familiar with the
jeopardy assessment. I am not familiar with what you refer to as
summary seizure. Is that a separate statutory authorization ¢ Or where
does that fit in? ‘

Mr. Siver. No, Mr. Chairmanz it is not. When I use the words
“summary seizure” and the words “spontaneous assessment,” these are
seizures which are effectuated under the existing statutes, either sec-
tion 6851, section 6861 or section 6862, which the proposed—the actual
word “summary,” this came from a news release issued by Commis-
sioner Alexander recently, where he used the word “summary seizure.”
And so when I use “summary seizure” I am equating it with the use of
these assessments under these three statutes.
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Senator HaskeLr. Under the statutory framework that I mentioned
I was familiar with ¢

Mr. StLver. Yes, Mr. Chairman,

Senator Haskerr. All right. -
 Mr. Stuver. Let us just refer to the statutes for a moment, because
there is a glaring deficiency in the statutory framework. Originally,
when section 6851 was- enacted in 1918, its purpose was designed to
prevent individuals, either citizens or noncitizens, from departing this
country with taxable funds. ) -

1t permitted the Commissioner to terminate the taxable period prior
to the close of the taxable year, or in some instances, after the close
of the taxable year, but bef}c’)re the due date for the return, and com-
mence immediate collection proceedings. ‘

By contrast, a jeopardy assessment under section 6861 will result
where a taxpayer has filed a return and the Commissioner determines
that additional tax is due and owing and prior to the normal assess-
ment, which would permit an issuance of the statutory notice, they
determine it is in jeopardy. Or, where an individual xgroes not file a
{;eturn but the due date has passed, the provisions of section 6861 can

e used.

In connection with section 6861 and section 6851, these apply with
reference to income, estate, and gift taxes. The jeopardy assessment
provisions under section 6862 apply with respect to all other taxes; for
example, excise taxes. This is a tax which we normally associate in the
%'actlce with being used against those suspected of accepting wages.

or example, if a man takes a bet for $10, under the law he is required
to pay a 10-percent wagering tax.

And apparently the law enforcement officials have used this section
6862 to make assessment, based upon what they alleged to have been
wages accepted by people purportedly involved in this illegal activity.

Now it is somewhat central to this whole discussion, Mr. Chairman,
that the income tax deflciency procedures, which permits you to go to
tax court—to get your ticket of admission, vis-a-vis, your stautory
notice applied to section 6861. The Internal Revenue Service has
taken the position—and with varying success in courts—that you have
no right to a statutory notice where you have a termination under
section 6851. And that decision is currently being argued in the
Supreme Court and the decision hopefully will be coming down this
term.

In reference to 6862, there is no right to a statutory notice and the
taxpayer’s relief is to pay the tax and go to district court.

Now the most glaring deficiency in the whole statutory framework,
at least as it is being applied, is that without a statutory notice the
taxpayer has no right to stay the sale of seized property. As we
know, under section 6861, the stay of sale of seized property comes
about when you file your petition with the Tax Court. However, the
terminated taxpayer does not have that right as presently being ap-
plied by the Internal Revenue Service.
~ This has resulted in the Service going out and seizing assets and
selling these assets at deflated value.

" Senator HaskerL, Let me interrupt you there. Let us say the IRS
has this early termination. They seize my car. Do I have a right to
post a bond?
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Mr. SiLver. You have a right to post a bond, Mr. Chairman. The
problem with a bond is that it is often an illusory remedy, in that the
way the program has been applied, the taxpayer's assets have all been
seized and his net worth as such, based upon the assessment which
exceeds the net worth, that the bond remedy is illusory.

Senator HaskeLL. Oh, all right. Let me see if I follow you. In other
words, they seize all of my assets or whatever else I have got. So yvou
mean I have nothing with which to pay the bond premiums. Is that

-~ what you mean? -

Mr. SiLver. That is correct, Mr. Chairman. And dealing with bond-
ing companies, as we do—I am in commercial practice—they want
security.

Senator HaskEeLL, Sure, go ahead.

Mr. SiLver. Now let us turn to the other section, section 6862. There
is no right to a stay of sale of seized property under that section. I
think it is important for us to turn for a moment to the IRS guide-
lines. As I have stated before, the Long case was decided in the State
of Washington and affirmed by the ninth circuit. Certain IRS pro-
nouncements were not in the public sector. Now they are. '

What does the IRS Manual say? Let us first bear in mind that the
IRS Manual is not binding upon the IRS and we cannot use it as a
precedent when we go into a courtroom. It does say that these types
of assessments—and I am taking and putting all three together, 6861,
6862, and 6851—that they are to be used sparingly; that care should
be taken to avoid excessive and unreasonable assessinents,

I think, as applied, number one to the narcotics project, these pro-
visions were never applied sparingly. Now the Internal Revenue
Manual does state generally the guidelines that are followed in deter-
mining whether to make a spontaneous assessment. But rather than
refer to them, I want to refer to the guidelines that are under what
are referred to as prima facie cases.

These are cases where, if the conditions and facts exist, then the
Internal Revenue Service, without any further review, can make the
assessments. et us review them for a moment. -

A. Major operators in the criminal field, irrespective of present
financial condition.

Now, if we look at that for a moment, one of the conditions te make
a jeopardy assessment is that it appears that the taxpayer is or appears
to be designing to quickly place his property beyond reach of the
Government, or his financial solvency is or appears to be in peril. When

- we look at the first condition, then we do not see those conditions super-

. imposed upon it. If you are a major operator in a criminal field. ir-
respective of present financial condition, this is prima facie evidence,
that you make a spontancous assessment.

B. An individual generally known to frequently wager large
amounts., .

C. Individuals engaged in taking wagers, irrespective of whether
major, secondary, or minor. ’

- D. ]Individua]s engaged in other activities, generally regarded as
illegal.

F‘E Individuals with a background and history of engaging in illegal
activity, such as gambling, bootlegging, narcotics, and so forth, who
are also engaged in so-called legitimate business ventures.
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Now as I look over these guidelines, Mr. Chairman, it strikes me that
there appears to be one standard for those believed to be engaged in
some ilfegal activity as distinguished from those that perhaps are the
normal, routine taxpayers. And it seems to me that we have a denial
of equal protection question here. .

Let us turn now to the actual use of the spontaneous assessment, as it
originally began.

enator HaskrLr. I see here in your written testimony—and in-
cidentally your written testimony will be included and reproduced in
full in the record—that one of tie guidelines is “individuals against
whom large damage suits are pending or against whom such suits are
‘threatened.” Do you interpret that guideline as being sufficient in and
of itself to permit an early termination ¢

Mr. Smwver. No, I don’t, Mr. Chairman. It is my opinion that the ™

fact that there is a large lawsuit pending against a taxpayer, it does
not seem to me to justify the Internal Revenue Service ex parte to go
out and seize the assets.

Senator HaskeLL. I do not think it does either. But does the Inter-
nal Revenue? How does the Internal Revenue Service—I will ask
them, they are coming up in a week or so—how do they interpret it#

Mr. SiLver. We have seen one example on the west coast involving
C. Arnholdt Smith, where they made a jeopardy assessment against
him, contrary to advice that they received from regic:al counsel’s
office, by the way. As the chairman knows, the district g—ilrectors are not
required to follow the advice of their lawyer, in-house lawyer, at that
stage of the proceeding.

The point is that we have a law which is being administered by cer-
tain individuals in the field. We had an atmosphere that permitted
what former Commissioner Johnny Walters referred to as the boxcar
use of these jeopardies. And so the whole due process that was sup-
posedly built into the IRS Manual to screen these carefully was set
aside. And I think that we have witnessed the use of these in these
situations which really blink at due process.

Turning to the narcotics project, Mr. Chairman, a representative
pattern quickly emerged when someone was arrested on suspicion of
traﬂicking in narcotics. And for narcotics I am going to give it the
broad definition, including marihuana and what would be defined as
a narcotic. At the time of his arrest, his cash was seized as evidence by
the police. Usually at thejail a termination notice was served upon the
individual, demanding that he pay immediately a sum of money.

Now the normal 10-day notice and demand period was waived,
obviously, and because the taxpayer was unable to pay the amount
asked for, an immediate assessment was made. His assets were seized.
The cash was turned over to the Internal Revenue Service, pursuant
to the assessment, and his property was shortly thereafter scheduled
to be sold at public auction.

And by property I mean if the man had a home, if he had a boat—
we saw businesses padlocked. In many of these instances, after the
program got rolling, the Internal Revenue Service personnel were
notified in advance of arrest and they were often present at the time
that the individual was arrested. As a matter of fact, IRS officials
were even invited or perhaps they invited themselves, to participate in
certain searches which were authorized by local warrants. Although
these warrants were generally limited to seizing paraphernalia relat- --
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ing to the criminal activity, the Internal Revenue Service officials
participated in these searches. And I had one instance where I asked
the special agent “Had you seen a copg of the search warrant before
you entered the premises?” “No.” “Did you know what was covered
under it "’ “No.” “How did you know what to search for#” And there
was still silence.

In any event, they participated in these searches and they asked
local law enforcement officials to seize financial information they falt
relevant. It was not uncommon for these IRS agents to tape record
what they saw visually, what was not included on the inventory.

Now you can see that with all of the property of the taxpayer tied
ug by liens and levies and seizures, he was often unable to employ coun-
sel of his choice, which in my opinion, raises certain sixth amendment
rights to counsel.

t was not too soon after we saw the use of these spontaneous——

Senator Haskerr. Well, let me ask you this. I gather that no show-
ing has to be made to a court prior to——

r. SiLvER. That is correct, Mr. Chairman. There is no preseizure
hearing, with reference to the jeopardy or termination assessment.

Senator HaskeLL. When they seize everything, do they have to figure
out what the deficiency might be, such as a normal deficiency.notice?

Mr. SiLver. Let me give you the answer to that right now. I am not
here to tell my war stories, but there is one that I think is pertinent,
because it shows you the representative pattern that emerged with
reference to computing the assessments. Bear in mind that these as-
sessments were made sometimes in less than 2 hours. They were made
before the attorneﬂ could get to the jail and get an oral assignment of
the confiscated cash., -

And this is basically what they did. They would go to the local law
enforcement authority, and they would say, what do you know about
this individual? And the police officer would say, he has been dealing
in 2,000 pounds a month. Well, how many months? Three months.
On nothing more than those statements, they would then compute
what they consider the profit would be. For example, if it was 1,000
pounds a month net, then he had $100,000 of income.

The Lisner case—this individual was arrested on March 18, 1972.
The Internal Revenue Service—they were notified shortly thereafter,
and they made an assessment based upon—an assessment for tax of
$100,620. When I asked them how they computed it, they informed me
that the local law enforcement authorities had told them that he had
sold 2,000 pounds for the months of July and August.

When I called the local law enforcement authorities on the witness
stand, I asked the arresting officer, when did you actually learn about
this particular4ndividual ¢ July 15.

Did you begin to conduct surveillance on him ¢ Yes, I did.

Well, when did you actually conduct surveillance # Well, we actually
began on August 15.

‘When was he arrested ? On August 18.

How much marihuana did he have in his possession? Well, it was
not in his possession ; he was not in the automobile, and there was some
question of the propriety of this search—150 pounds.

No evidence was offered at that trial with respect to the level of this
individual’s dealing.
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Now, we have other instances where—wiretaps. )

Senator Haskerr. Is this all in a court proceeding, under oath
somewhere ¢ . .. T

Mr. Siuver. Yes, Mr. Chairman. This is a case which is a recorde
case, which has been appealed to the ninth circuit. '

Senator HaskeLL. What is the name of it for the record # .

Mr. Siver. Lisner, L-i-s-n-e-r. It is in the material I furnished
the committee this morning. :

Senator HaskeLL. Thank you. .

Mr. SiLver. We have had other instances where wiretaps were used,
whether they were legal or illegal, by local law enforcement authori-
ties. Let me give you the example. A wiretap would be conducted for
a period of, let us say, 10 days. During the 10-day period, this in-
dividual was overheard accepting wagers in the amount of $1,000 a
day. Under the excise tax laws, he is supposed to pay 10 percent on
each wager accepted, so that would mean that $100 a day times 10
would equal $1,000. o

The Internal Revenue Service would get this information turned
over to them, and then they would interpolate it for the remainder of
the month, coming up with wagers accepted of $30,000, and then in-
terpolate it for a year, for a 12-month period, arriving at a large as-
sessment. And these are all cases which are in court. They are referred
to in my footnotes in the materials that I furnished to you.

Not only are there questions that are concerned with the propriety
of the IRS using wiretap evidence, a position that I contend the IRS
is not in a position to receive or use, but more often than not, these
wiretaps were not conducted in accordance with the Federal wire-
tap statute, and therefore they were tainted, and therefore, in any
event, would not be admissible in a court.

Now, shortly after this narcotics project began, the people who
were applying it saw that it could be a very effective device to help
stamp out crime in this country, which is a worthy objective. And S0,
they began what thev called a special enforcement program.

This 1s another IRS Manual supplement dated J une 30, 1971,-and it
is labeled “Racketeer Wagering and Coin-Operated Gaming Device
Program, Organized Crime Drive and Strike Program.” And in that
particular document, the use of the spontaneous assessment was en-
couraged, so what we saw was the same thing that happened with re-
spect to alleged narcotic individuals we saw applied to people who
were suspected of engaging in gambling activities and other activities.

In point of fact, I had four different cases where wiretap evidence
was used from gamblers, interpolated for a 12-month period, and
immediately upon their arrest, the IRS was there to serve the termina-
tion notice—not the termination notice, this was a notice of demand.
because the assessment was made under 6862 for excise taxes, and their
assets were seized. We had boats seized, homes seized. Businesses were
padlocked, legivimate businesses. All without a preevidentiary hearing.

Now, I have indicated to you the types of evidence that were relied
upon, The Government also relied upon informants’ statements. These
were informants who never met the revenue agent, but had told some
police officer that he knew so-and-so was dealing in a-amount of
marijuana, or he knows that so-and-so was accepting wagers for @
period of time. These informants were never produced at trial for us
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to cross-examine, and therefore, their statements were hearsay and
should not have been a basis for the computation of the spontaneous
assessment., '

At the beginning, when we walked into the courtrooms, the judges,
of course, recognizing that there was an anti-injunction statute under
7421-A, were somewhat reluctant to even entertain jurisdiction, based
upon the Government’s motion to dismiss. But we are somewhat lucky
in Arizona. We have two Federal judges there that got these cases,
the Honorable Walter Craig, the Honorable William Copple. And
they permitted us to have an evidentiary hearing, and they permitted
us to call witnesses, and they permitted us to subpena documents. And
the Government was required to produce. They were required to permit
us to examine their agents, to look in their files. And it led those
judges—in Lisner, that was Judge Copple’s opinion. He held that
they had to issue a statutory notice. _

udge Craig, in granting an injunction against an assessment made
against a taxpayer whose house and automobile had been seized, based
upon an assessment over $200,000, made a remark at the conclusion
of the trial. And if I could just read it to this committee, I think it
deserves scrutiny :

It taxes the credulity of the court, and I suspect any reasonable court, to give
any merit to the method of calculation and the computation worksheet. This court
is certainly favorable to cooperation between State and Federal agencies, but
I think it is a miscarriage of that principle to use the Internal Revenue Service
as an arm for State enforcement of criminal proceedings. And I don’t think
Congress ever intended that the IRS be used for that purpose.

‘We have also seen counteractions by other courts, and I will invite

our attention to the remarks of Judge Clark of the fifth circuit, where
1e also echoes Judge Craig’s sentiments.

The weapon that we had to counter the immediate impact of a sale
of seized property at a deflated value was the temporary restraining
order. But as this subcommittee may know, in order to get under the
exception to the anti-injunction statute, you have to show that (\\) you
will prevail on the merits; and (B) that there is no adequate remedy at
law. And as a practical matter, it is very difficult to 30 this, because

ou may have an individual who may not have been engaged in the
1llegal activity to the extent, but to some lesser extent ; a portion of the
assessment may be valid.

The cffects of the £nocks confrontation—this was a Supreme Court
case, however—has permitted us to have the evidentiary hearing, and
it has permitted us in some outrageous situations to crystallize the
issue and prevent the sale of assets and to get a decision in favor of the
taxpayer.

But in every one of these instances, the Justice Department has
appealed these cases to the appellate court.

enator HaskeLL. Are they still undecided in the appellate courts?

Mpr, SiLver. Yes, Mr. Chairman, they are. The appellate courts are
waiting for the decision of the Supreme Court. ,

There are two separate issues before the appellate courts. You can
attack the assessment on the grounds, under E'nochs, which basically
is a head-to-head confrontation, That is that you cannot prevail under
any circumstances, and you have no adequate remedy at Jaw. Or you
can appeal on the grounds that no statutory notice has been issued,
and the failure to issue it permits you to have an injunction,

85-738—76——2
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As to the later cases, there are appeals across-the country that are
pending, that await the decision by the Supreme Court in cases called
Lang and Hdall. As to the other cases, the circuit courts have reviewed
these matters. Two in particular, Pizzarella and Willits, may have
decided these in favor of the taxpayers.

What happened is, we recognized the problems that we would have in
showing that the Governimnent—that we could not prevail on the merits
as to the whole assessment, so what normally you would do is, you
would wait for 6 months—rather, you would file a return at the end
of the year, assume that you had an assessment of $200,000, assume
that they seized $30,000 worth of assets, and you show $10,000 of tax
liability. So your return would show $20,000 tax due back to you as a
refund. You would commence your refund action after Waitin%'1 6
months from the filing of the return, and the Justice Department did
not entertain—did not move to dismiss these, because they could not,

- because they had made the argument that the court had jurisdiction

in the case called /rving.

Now, after you filed these refund lawsuits, though, something very
peculiar happened. The Government would serve upon you interroga-
tories, or they would schedule to take the deposition of your client.
Now, bear in mind, your client generally was awaiting trial for certain
State charges or Federal charges, and the questions would be designed
to elicit information concerning the extent of their involvement in some
illegal activity. You obviously had to invoke the fifth amendment, and
when you invoked the fifth amendment, the Government promptly
moved forward and filed a motion to dismiss with prejudice.

Their contention was that you are the plaintiff. You brought this
action. You refused to submit to discovery, and we have a right to dis-
miss the case with prejudice.

And by the way, they also filed a counterclaim for the extent of the
assessment, so if you were suing for $20,000 back and there ias a
$110,000 assessment on the books, and they had collected $20,000, they
would counterclaim for $90,000, and they would move forward in their
counterclaim and say, let us dismiss this complaint and give us judg-
ment on our counterclaim, because he is invoking the fifth amendment.

Now, at the beginning, some courts began to accept this argument,
the Justice Department lawyers being as well prepared as they were,
and general counsel across the country not being very adept in these
areas, but the seventh circuit reversed a lower court dismissal, and this
is what the court said, in Williamson.

It said, normally, a plaintiff that seeks affirmative relief cannot rely
upon his fifth amendment right. But the situation at hand was quite
different, for the Internal Revenue Service, in actuality, triggered the
series of events that led up to this individual being a plaintiff, only in
a technical sense,

I also invite this committee’s attention to the case of U.S. Coin and—

Currency v, The United States, concerning a civil forfeiture of prop-
erty, which the Supreme Court said you cannot have. A fter losing these
motions to dismiss, the Government attorneys recognized that they
were not going to win the cases when they went to trial, on the basis of
the assessments, and so, we began to see the motion to stay filed by the
Government.

And what they did is, in essence, they said, well, your honor, we

want this case held in abeyance until the criminal statute of limitations ~
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expires. Normally, that was 6 years. Although these were quasi-crim-
inal cases, some judges across the country said, fine. I am going to stay
the proceeding until the relevant statute of limitations expires.

eanwhile, what happens—the assessment remains on the books. All
of the taxpayer’s property is tied up. And he has to wait for 6 years
until he has a right to litigate the removal of those assessments.

Now, the pivotal legal issue, in terms of the Tax Court, has been
whether a taxpayer has a right to a statutory notice of deficency, which
otherwise is known as the ticket of admission. The Tax Court has said,
in the Jones case, that without a statutory notice, they do not have
jurisdiction, and they refused to take sides in this controversy.

I think the conclusion we can draw from the whole area of laitigation,
which has been substantial, and of course, generally free to the tax-
payers involved, since all of their money was normally tied up, is that
the resort is too often the temptation of Government. They have a
larger pursestring than any taxpayer, and they have more endurance
than any taxpayer. We have seen, as a consequence, that we have not
had the prompt judicial review of the arbitrary action of the Internal
Revenue Service, and in all but one of my cases, no statutory notice has
ever been issued in any of my cases, and these have been pending for
segeral years, including the Lisner case. And I can go on and name
others.

I think, in conclusion, that we can say that there have been sub-
stantial abuses, and they have been rampant. Little regard, I believe,
has been given to individual rights, because properties have been sold
at deflated values. We have seen deprivation not only of due process
but of equal protection. And we have also seen an unintentional
waiver of some fifth amendment rights against compulsory self-
incrimination in those cases where a taxpayer attempts to go forward
and protect his property, believing that if he does not waive his fifth
amendment, the court will dismiss the action against him.

And we have also seen a denial of the ringt to counsel, under the
sixth amendment, where, in many cases, these individuals have not
had moneys to retain a lawyer of their choice.

Finally, I believe commonsense has returned to some of those at the
Commissioner’s Office, as witnessed by Mr. Alexander’s most recent
pronouncement. But what will be done in those thousands of cases
across the country where no statutory notice has been issued? What
can be done to assure that the wrongs will be righted ¢ What will be
done to assure that the recorded tax liens based upon spurious assess-
ments will be removed ? What can be done to compensate those indi-
viduals whose assets have been sold at deflated value, based upon as-
sessments which perhaps are illegal in the first instance? What will
be done to assure that these spontaneous assessments will not be used.
again for some %)olitical or personal reason of the one who wields this
awesome power

Now, I have heard, and it has been said, that the narcotics project
and the special enforcement project were isolated war parties, that
they were aberrations, and that most IRS officials were well-meaning
officials, and I would agree, as a former IRS official. But the fact that
these programs, Mr. Chairman, have gone on unchecked shows a
latent, frightening mentality in some officials at the Internal Revenue
Service that the end justifies the meansa.
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Upon reflection, was not the cure worse than the disease? Does it not
show that in this country at least, based upon the present state of the
law, that this Government has the means to rationalize confiscation
of one’s property under the guise of tax administration ¢

My recommenciations are basically as follows. I have reviewed your
proposed legislation, and I believe tKat the show cause order should be
available to all taxpayers who are faced with a spontaneous assess-

~ment, whether it is under section 6861, 6851, and 6862. The present.

statute does not provide for a show cause order, under 6862.

Tax Court review, in the form of a statutory notice, should be made
available to all taxpayers who are faced with a spontaneous assess-
ment. I know that a bill is pending now before the House on this, and
I would oxpand the right to a statutory notice to those that are jeop--
ardy ascessed under 6862, _

Most important is the question on the presumption of correctness.
Now. when we go into a courtroom, and tEe Commissioner has a pre-
sumption of correctness, even though he has an assessment which was
computed in the fashion which I just described, I think that a show
cause hearing should be a true show cause hearing, and that is that the
presumption of correctness should be nullified, and the burden of
proving reasonableness should be on the Commissioner. The basis of
evidence relied upon should likewise meet the test of admissibility.

Wiretap evidence should not be permitted to be included. Hearsay
statements of informants should not be permitted to show reasonable-
ness. And this comes up in the context of, was he a reliable informant ?
And Isay,“Yes, he was.” I lose.

The Government should not be permitted to stay the show cause
hearing by attempting to show my client, the taxpayer, where he tries
to clicit testimony, which will incriminate that individual. The Gov-
ernment should have the burden of proving the deficiency, the amount.
It should not be incumbent upon the taxpayer to prove he owes no
tax. He should be permitted to remain silent, and let the Government
prove that they can substantiate the method that they used in the
computation, and, therefore, his silence, the taxpayer's silence—ho
should not permit the Government to draw an adverse inference.

Otherwise, what you are going to see is an end run around vour
legislation. If vou permit the Government lawyers to call the tax-
payers and elicit incriminating statéments from them, this statute will
be hollow."

Finally, if the taxpayer prevails, I believe he should be entitled to
recover his cost, plus reasonable attorney’s fees. That is the end of my
prepared text.

Senator Haskerr. Well, this whole area is news to me. What yvou are
recommending is basically that the Government should make the same
showing that a private party would make in getting a temporary re-
straining order. Is that basically what you are saying?

Mvr. Sitver. I think it is a little more broad than that. I think if we
go to our cases in the pregarnishment law where you cannot garnish
unless you go forward and have a hearing——

‘Senator Haskerr. Right.

Mr. Siuver. I think we could probably say, yes, that is true. except
that we should have the right to a confrontation; we should have a
right to cross-examine their witnesses. Now, under the proposed legis-
lation, they have the right to go ahead and jeopardy assess, but the
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taxpayer has a right to go in within 10 days and make them show
cause of why that assessment should remain on the books, and so that,
perhaps, is a compromise.

. The only other way that you would do it is to turn aronnd and have,
in essence, what we call a pregarnishment hearing, and that is not
what your present legislation appears to do.

So, the assessment has already been made; then the taxpayer walks
into court and says, ah-hah, Judge, I want a show caiise hearing. Now
it strikes a balance, and I think it is a reasonable balance, quite frank-
ly, that in certain instances the Government should have a right to
hold things in status quo where they believe someone is going to gepart
the country with taxable funds, whereas if you use your pregarnish-
ment hearing device, you are going to lose the valuable time factor,
and it would not be very effective. You may as well just wipe out your
jeopardy assessment provisions.

Senator HaskeLL. Well, one of the questions I was going to ask you,
is, in your opinion, there are certain times when the éovernment
should be able to just go ahead and seize. Is that what you were saying?

Mr. StLver. I think if you look to the intent of the legislation, that
there may be instances which are applied sparingly, which would
justify a seizure to protect the tax revenue.

Senator HaskeLL. How are you going to be sure? Do not forget we
are dealing with humans. The rule would be just great if there were
not humans who cause the troubles, and you give the Government
authority to go in and seize if they think the man is going to depart
the country. Well, if you have an official who is not doing his job—
and I would say, some of the officials that you are talking about did
not really do their job very well—you could easily write down, I think
this guy 1s going to depart the country, boom.

Mr. SiLver. Well, quite frankly, Mr. Chairman, I am one who really
believes if you want the true answer, that the rights to seizure should
e limited and should not be given to the Internal Revenue Service
at all, but I also recognize the reality of the situation and that is that
the legislation originally was intended to be applied in a limited set
of circumstances and, so, what I am suggesting is a compromise, and
the compromise is your proposed legislation, vis-a-vis the show cause
order, but make very clear that you have a right to go before an im-
partial judiciary and have the Government sustain the burden. This
will put a dampening effect upon the Government, particularly when
you add the attorney fee provision, because once they start losing these
cases in these Federal courts across the country, you are going to see
that these are not going to be used. They are not going to be used as
much as they have in the past, but I do not know if I would agree with
you. I do not know what your position is, but I would tell you——

Senator HaskeLr. I do not know what my position is either because
this is all news to me.

Mr. SiLver. I would prefer to see a limited form of a pregarnish-
ment hearing before you go out and seize. ,

Senator HaskeLn. I would think so. I would think that when you
are talking about this typs of extraordinary power, you would at least
have to have a pregarnishment hearing even if it was an ex parte
hearing, for a court to issue a temporary restraining order, possibly
even the posting of bond, I do not know.
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Mr. Smver. Well, the procedure, for example, you go before an im-
partial magistrate and you obtain a search warrant. There is some
showing at that point to someone independent of the Service.

Senator Haskerr. And, if I were going in for that kind of order, I
would be pretty careful what I told the judge. Now, do you think this
would slow down or hamper the Internal Revenue Service’s ability to
enforce the tax laws?

Mr. S1Lver. No; I do not, Mr. Chairman.

Senator Hasxerr. Now, I do not think it is in the record but, as I
understand it, you were a lawyer with the Internal Revenue Service
at one time. Am I correct? :

Mr. SmLver. Yes; that is correct.

Senator Haskerr. How many years were you there?

Mr. SiLver. I was 4 years with the Internal Revenue Service as a
trial lawyer. ‘

Senator HaskeLL. Now you are in private practice ¢

Mr. SiLveR. Yes. _

Senator HasgerLr. How long have you been in private practice ¢

Mr. Siuver. I have been in private practice a little over 4 years.

Senator HaskeLL. So that is equally balanced then.

Well, you have given me your opinion. Let me ask you again, do
you feel that making the Government go in and get some kind of ex
parte order, comparable to a temporary restraining order situation,
would inhibit the Government’s rights?

Mr. SiLveRr. I do not think it would inhibit the Government’s rights,
I think it would permit the Government to apply this law with a better
review procedure in mind because, as I stated to you, this law has been
applied by the district directors’ offices across the country without
prior review by a lawyer. '

Tt has been my experience when lawyers from regional counsel re-
view proposed jeopardy assessments, that they have normally culled
the bad ones out. Now, 1f you have that same procedure where they can
be notified, and they can cull the bad ones out, and then they walk
it across the street to the U.S. attorney, who in turn presents it to a
judge ex parte, with a judicial procedure there, I think that you are
going to find that only those that are reasonable, or at least have a
sem({)la.nce of reasonableness based upon what is presented, will be
made. '

So, I think, yes, I think it may be a good idea to do that. But, what
T am trying to get here——

Senator HaskeLL. Let me ask.counsel if he has any other questions.

Well, thank you, Mr. Silver. Did I interrupt you{ Were you in the
middle of saying something?

Mr. Sinver. No, sir.

Senator HaskeLL. Thank you very much for coming here. You have
presented very clearly and very well that something has got to be done.

Thank you very much.

Mr. Stuver. Thank you, Mr. Chairman.

[The prenared statement of Mr. Silver follows. Oral testimony con-
tinuesonp.37.]
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PREPARED STATEMENT OF STEPHEN E. SILVER!
SUMMARY

I. INTRODUOTION

The use of spontaneous assessments as a tool of law enforcement is of recent
origin. On June 17, 1971, in a pronouncement emanating from then President
Nixon, a “new, all-out offensive” upon those engaged in alleged illegal activities
was launched and the Internal Revenue Service, as an equal participant in the

* war, established as a high priority program, its now infamous Narcotics Traf-

fickers Project. The arsenal of weapons included power of summary seizure,
termination of taxable years and jeopardy assessments. In the Internal Reve-
nue Manual, the program was stated to be as follows:

“The purpose of IRS participation in the Narcotics Project is to disrupt the
distribution of narcotics through the enforcement of all available tax statutes.

__Therefore, there may be cases where civil enforcement actions may be an ex-
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"tremely effective and timely means of accomplishing the objectives of the

project. , . . Maximum use will be made of jeopardy, quick, and transferee
assessments, and termination of taxable period.”

. In another section of the Internal Revenue Manual, the following statement
s made:

“The Collection activity’s role is primarily to secure by levy and seizure
action the trafficker’s assets. When a trafficker has no money, he cannot buy
drugs to sell on the streets. Accordingly, seizing money from trafickers is one
of the most effective means of ridding the country of the menace of drug abuse.”

In Arizona, A. W. McCanless, who was then district director, in an internal
directive dated March 8, 1972, gave the following instructions to his field per-
sonnel :

“The Phoenix District is fully committed to the narcotics trafiickers project.
An integral function to the success of the operation is the prompt termination
of tax years, efc. When we are in possession of facts which warrant such ac-
tion . . . procedures will be developed so that terminations, etc., can be made in
less than two hours . . . Emergency situations may be handled orally and covered
thereafter by written reports.”

For the next three years, the IRS used the spontaneous assessment in whole-
sale fashion and as its authority, to justify what amounted to confiscation of
property without due process, relled upon an old 1918 law, originally designed '

" to prevent aliens from departing the United States with taxable funds.

II. STATUTORY FRAMEWORK
To assure that individuals, either cltizens of the United States or aliens,

"do not depart from the United States owing taxes, section 6851 was initially

enacted in 1918, Under its provisions, the Commissioner of Internal Revenue,
under certain prescribed conditions, may declare the taxable year terminated
and start immediate proceedings to collect the taxes believed due and owing
for the terminated period, A termination may result before or after the taxable
year has ended, but before the due date for filing the return.

By contrast, a jeopardy assessment made under the provisions of section 6861
normally results prior to normal assessment, when it is determined either that
the tax reported on a return is understated and the taxpayer, in the opinion of
the Commissioner, will owe additional taxes or defleiencies, or in the case of a
nonfiler, delinquent taxes. The spontaneous assessment provisions under sections
6851 and 6861 apply only to income, estate and gift taxes, whereas the jeopardy
assessment provision of section 6862 applies to any other tax, such as excise
taxes,

The income tax deficiency procedures provided under section 6213(a), includ-
ing the right to judicial review in Tax Court, applies to all assessments made

1 Partner, Burch, Cracchiolo, Levie, Guyer & Weyl, Phoenix, Arizona. B.S., 1964, Arizona
State University ; J.D., 1987, University of Arizona. Member, Arizona and Washington Bars,
Mr. Silver was formerly Trial Attorney, Office of Reglonal Counsel, Western Reglon, Internal
Revenue Service, Seattle, Wash.
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under section 6861, whereas tax assessed under section 6862 requires payment
before the taxpayer has the right to litigate and tax Court review is not available,
and the Internal Revenue Service takes the position that the terminated taxpayer
hhas no right to judicial review in the Tax Court.

Although the terminated taxpayer may stay collection and prevent forced
sale by posting bond, this remedy is often illusory, for the taxpayer’'s assets are
generally insufficient to guarantee collection of the liability. However, property
interests of section 6861 jeopardy assessment taxpayers are protected against
forced sale if a petition is filled with the Tax Court, but the stay of the sale of
selzed assets Is not applicable to assessments made under section 6862,

IIT. TR8 GUIDELINES

The Internal Revenue Manual sets forth intended guidelines that are supposed
to be followed in making spontaneous assessments. Common to these guidelines
is the stated admonition that the spontaneous assessment should be used
“sparingly” and care should be taken to avold excessive and wunreasonable
assessments, As applied to the narcotics project, this stated provision was not
applicable, .

The review procedures relating to spontaneous assessments made under
sections 6861, 6862 and 6851 are, for all essential purposes, the same, except
with respect to departing aliens. For example, in determining whether an
assessment should be made, the Internal Revenue Manual requires that at least
one of three conditions exist : .

(a) The taxpayer is or appears to be designing quickly to depart fromn the
United States; .

(b) The taxpayer is or appears to be designing quickly to place his property
beyond the reach of the government; and/or

(¢) The taxpayer’s financial solvency is or appears to be imperiled.

In what are referred to as “prima facie cases,” certain conditions and circum-
stances can properly be considered as establishing facts sufficient to make the
assessment. Some examples of cases considered to be prima facle are:

(a) Major operators in the criminal field, irrespective of present financial
condlition. -

1(b) Individuals generally known to frequently wager large amounts. :

(c) Individuals engaged in taking wagers, irrespective of whether major,
secondary or minor operators.

(d) Individuals engaged in other activities generally regarded as illegal.

(e) Individuals with a background and history of engaging in illegal activity,
such as gambling, bootlegging, narcotics, ete, who are engaged in so-called
legitimate business ventures.

(f) Individuals engaged in a legitimate business but who are consistently
suffering business or personal losses.

(g) Individuals against whom large dumage suits are pending or against whom
stich suits are threatened.

Based upon delineated guidelines, in general, a different standard has been
used for those believed to be engaged in illegal activity, and basic questions con-
cerning denial of equal protection become evident.

IV, USE OF SPONTANEOUS ASSESSMENT
A. Narcotics project

After then President Nixon announced the new all-out offensive upon drug
abuse, a representative pattern quickly emerged. Contemporaneous with a tax-
payer's arrest on susplcion of traficking in narcotics, his available cash was
confiscated by the police as “evidence” and Internal Revenue Service personnel
were notified immediately. Shortly after the arrest, usually at the jail, a termi-
nation notice, in letter form, was given to the taxpayer. This formal notice and
demand for payment of the spontaneous assessmenf waived the normal ten-day
payment period. Because the taxpayer was unable to pay the amount demanded,
a spontaneous termination assessment was made, followed by the seizure of all
praoperty, including the confiscated cash being held by the police as “evidence.”

In many of these instances, Internal Revenue Service personnel were notified
in ndvance of the arrest and were therefore present at the time of arrest. IRS
officials were also invited to participate in searches authorized by warrants exe-
cuted by the local law enforcement authorities. Although the warrants were
limited to seizing paraphenilia related to alleged illegal activity, IRS agents
participated in the search and as a result, often asked the local enforcement
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officlals to seize financial information they felt relevant, which was done. It was
not uncommon for the IRS officials to tape record what they saw visually as it
related to documents observed during the search which were not described in
the search warrant or included in the inventory of the search.

With all the property of a taxpayer seized or tied up by liens and levies, the
taxpayer was often unable to employ counsel of his choice, which singularly
raises serious Sixth Amendment questions.

B. 8pectal enforcement program

The use of the spontaneous assessment was promptly expanded to gamblers
and others believed to be involved in certain illegal activities. When the IRS
initiated its “Special Enforcement Program” (SEP) on June 30, 1971, and in
particular, what was labeled the “Racketeer, Wagering and Coln-operated Gam-
ing Device Program, Organized Crime Drive and Strike Program,” the use of
spontaneous assessments was encouraged. This soon led to a practice routine
under the Narcotic Traffickers Project.

0. Type of evidence relied upon

The IRS teams relied upon various types of cvidence in computing the
amount of the assessment. The evidence included information received directly
from wiretaps as well as the items seized by local law enforcement authorities
at the time of arrest. Reliance upon the hearsay statements of informants also
provided a basis for making a spontaneous assessment computation,

In most instances, the evidence was then interpolated for a 12 month period.
For example, if an alleged gambler was overheard taking $100 in wagers in one
day, this was interpolated for a 365 day period. Similarily, if an individual
who was arrested had 5 pounds of marijuana on his person, it was assumed that
this person sold 5 pounds a day for a certain period at a certain profit margin.

D, Type of property seized -

Cars, houses, businesses, boats, and bank accounts were all seized and shortly
thereafter, scheduled for public auction.

V. JUDICIAL REMEDIES
A, Introduction

Although it begin somewhat slowly, counteractions by the courts did begin.
Perhaps best representative of judicial commentary at the appellate level are
the remarks by Judge Clark of the Fifth Circuit in Willits v. Richardson:

“The IRS has been given broad power to take possession of the property of
citizens by summary means that ignore many basic tenets of pre-seizure due
process in order to prevent the loss of tax revenues. Courts cannot allow these
expedients to be turned on citizens suspected of wrongdoing—not as tax collec-
tion devices but as summary punishment to supplement or complement regular
criminal procedures. The fact that they are cloaked in the garb of a tax collection
and ‘applied only by the Narcotics Project to those believed to be engaged in or
associategl with the narcotics trade must not bootstrap judicial approval of
such use.’

Trial judges observed the absurdity of what were found to be patently arbi-
trary and capricious assessments. In the forefront was federal district court
judge Walter E. Craig of Phoenix, who granted an injunction against an
assessment made against a taxpayer whose house and automobile had been
seized based upon a spontaneous assessment of $244,314. In remarks made at
the conclusion of trial, Judge Craig observed : )

“It taxes the credulity of the Court, and I suspect any reasonable court, to
give any merit to the method of calculation and the computation worksheet.

“This court is certainly favorable to cooperation between state and federal
agencies, but I think it is a miscarriage of that principle to use the Internal
Revenue Service as an arm for state enforcement of criminal proceedings. And
I don’t think Congress ever intended that the IRS be used for that purpose.”

B, Injunctive relief

One of the taxpayer's principal weapons to counter the effect and immediate
impact of a spontaneous assessment has been the temporary restraining order.
Although section 7421(a) provides in general that no suit for the purpose of
restraining the assessment or collection of any tax shall be maintained in any
court, a judicial exception was carved out by the Supreme Court in Enochs v.
Willlams Packing & Navigation Co., Inc,
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The taxpayer who files such a lawsuit must show not only that he will prevail
on the merits, but also, that he will suffer irreparable harm if an injunction is

- not granted, which is just another way of saying there is no adequate remedy at

law,

The practical effect of the Enochs confrontation has been to entitle taxpayers
to a temporary restraining order and an evidentiary hearing. In some outrageous
instances, the courts have permitted the injunction lawsuit to crystallize the
issue without the necessity of further litigation,

C. Refund lawsuit

The Second Circuit, in afirming the lower court in Irving, found that the
terminated taxpayer has the right to have the assessment reviewed in the dis-
trict court without paying the full amount of the tax. This led to the practice of
;he ta;ztpayer flling a return and after waiting six months, commencing a refund
awsuit.

Shortly after the taxpayer filed the plenary refund suit, the Government would
usually serve interrogatories upon or take the deposition of the taxpayer. Gen-
erally, the taxpayer has vulnerability as it relates to alleged violations of state
and/or federal criminal statutes for which the statutes of limitation have not
run. The questions are directed toward obtaining admissions from the taxpayer
concerning the volume of the individual's participation in the alleged illegat
activity. When the taxpayer invoked the Fifth Amendment, the Government
routinely moved to dismiss the complaint with prejudice on the grounds that the
taxpayer as plaintiff has the burden of proof and his failure to submit ¢o dis-
covery is grounds to dismiss as a sanction.

Although, at the beginning, some courts accepted the Government's argument,
the Seventh Circuit in Williamson rejected it. The Seventh Circuit reversed the
lower court's dismissal by pointing out that although normally a plaintiff seek-
ing affirmative relief cannot rely upon the Fifth Amendment, the situation at
hand was quite different, for the IRS in actuality triggered the series of pro-
cedures that resulted in the taxpayer being the plaintiff, only in the technical
sense.

After losing motions to dismiss, and recognizing that the basis of the assess-
ments would not win the day for them in court on the merits, the Government
began to use the motion to stay as a means of holding the case in abeyance until
the expiration of the applicable criminal statutes of limitation. Although these
refund lawsuits are in essence quasi-criminal, some district court judges have
been granting stays, which have the effect in some cases of tying up a taxpayer’s
property for a substantial period of time.

D. Tax court

The pivotal issue is whether a terminated taxpayer is entitled to a statutory
notice of deficiency, otherwise known as the ticket of admission to the Tax
Court. Without a statntory notice, the Tax Court does not have jurisdiction, and
the Tax Court refuses to take sides in the legal controversy.

E. Conclusion

Resort to litigation is all too often the temptation of government, which has a
larger purse and more endurance than any taxpayer. As a consequence, litiga-
tion in the courts has not provided the taxpayer prompt judiclal review of the
arbitrary actions of the IRS, and in all but one of my cases, no statutory notice
has ever been issued, notwithstanding the fact that the assessments have been
on the books for several years.

VI. CONCLUSIONS

There has been substantial abuse of power hy the IRS since President Nixon’s
mandate was given in June 1971, Since that time, the use of the spontaneons
assessment has been rampant, with little regard given to the rights of the indi-
vidual whose properties were summarily seized and sold at deflated vdalues. These
spontaneous assessments have resulted not only in deprivations of the individuals
rights to due process and equal protection, but also, some unintentional waivers
of one's Fifth Amendment rights against compulsory self-incrimination in order
to preserve property rights, as well as denying some taxpayers their Sixth Amend-
ment right to connsel of their cholce because their property was not available to
pav legal fees,

Finally, common sense has returned to some of those who have wielded this
awesome power. as reflected by Commissioner Alexander’s most recent pronounce-
ment. But what will be done in those thousands of cases across the country where
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the IRS has still not 1ssued a statutory notice of deficiency? What can be done to
-assure that the wrongs already done will be righted by removing recorded tax
liens based upon these spurious assessments? What can be done to assure that
--the use of the spontaneous assessment will not be used for political or personal
purposes of the one who wields this awesome power?

Although some will say that the NTP or SEP war parties were isolated aber-
rations, and most IRS officials are well meaning public officials, the fact that pro-
grams like tliese were permitted to go unchecked shows a latent frightening men-
tality in government that the end may justify the means. Upon reflections, was

. not the cure far worse than the disease, for it violated the very tenets this nation
<:; cherished when it began the great adventure toward individual rights almost two
hundred years ago? Does it now show that, in this land, government has the
means to rationalize confiscation of a citizen’s property under the guise of tax
adminlstration?
VII. RECOMMENDATIONS

Upon review, two areas of your proposed bill need further clarification.

1. The Show Cause Order should be available to taxpayers who are jeopardy
assessed under section 6862 as well as sections 6861 and 6851,

2. Tax Court review, in the form of a statutory notice, should be made avail-
able to taxpayers who are jeopardy assessed under section 6862,

3. The normal presumption of correctness that attaches to a jeopardy assess-
ment should Le nullified and the burden of proof to prove reasonableness should
be placed upon the government. The basis of the evidence relied upon should like-
wise be required to meet the evidentiary standards of admissibility.

4, The government should not be permitted to stay the show cause by attempt-
ing to elicit testimony from the taxpayer which may be incriminating, but rather,
the government should have the burden of providing whether any deficiency
exists and if so, that amount. It should not be incumbent upon the taxpayer to
prove he owes no tax or the amount of the tax.

5. If the taxpayer prevails, he should be entitled to recover costs plus reason-
able attorney fees.

STATEMENT

1. INTRODUCTION : CONSTITUTIONAL ISSUEL

Considerable attention has recently been focused on the lack of pre-seizure due
process [1] and denial of equal protection {2] assoclated with the use and abuse of
spontaneous assessments by the Internal Revenue Service. Spantanenus assess-
ments have permitted the Internal Revenue Service to effectuate immediate and
swift collection of what is assessed as a tax without opportunity for prior judi-
cial review [3].

The use of spontaneous assessments as a tool of law enforcement is of recent
origin [4]. On June 17, 1971, in a pronouncement emanating from then President
Nixon, a ‘“new, all-out offensive” upon those engaged in alleged illegal activities
was launched and concordantly, the Internal Revenue Service established as a
high priority program {51, its now infamous Narcotics Traffickers Project [6].
The arsenal of weapons included power of summary seizure, termination of tax-
able years and jeopardy assessments.

Those engaged in the war were not inclined to delay the testing of their new

=« weapon until the propriety of its use could be fully debated [7]. Instead, its use
Q’:w was promptly implemented and even expanded to gamblers and others believed
" to be involved in any alleged illegal activities other than just narcoties [8].

The swiftness and range of its application was felt across the nation and soon,
scholars. judges and lawyers alike bhegan to question the propriety of its use.
Effective internal examination by the Government began only after the use of
the spontaneous assessment began to receive critical headlines in the press {9]
and other media.

Perhaps reacting to a critical Wall Street Journal article. on May 31, 1974,
almost three yvears to the day after the program began, IRS agents were cau-
tioned to be more selective in its use {10].
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Finally, the reality of forfeiture that could result-from the use of this spon-
taneous assessment was acknowledged and the use of the summary seizure has
all but stopped since May 81, 1974, except in those instance that were within the
original contemplation of the legislators {11]. :

II. STATUTOBY FRAMEWORK
To assure that individuals (elther citizens of the United States or aliens) do

_not depart from the United States owing taxes, section 6851 was initially en-
acted in 1918.'[12) Under its provisions, the Commissioner of Internal Revenue -

under certain prescribed conditions may declare the taxable year terminated
and start immediate proceedings to collect the taxes belleved due and owing
for the terminated period. A termination may result before or after the taxable
yYear has ended, but before the due date for filing the return. [13]

By contrast, a jeopardy assessment made under the provisions of section
6861 normally resuits prior to normal assessment, when it is determined etther
that the tax reported on a return is understated and the taxpayer, in the
opinion of the Commissioner, will owe additional taxes or deflciencies, or in the
case of a nonfiler, delinquent taxes. [14] The termination provision may apply
to taxes owed by both corporations and individuals which would include liability
for income, estate, gift, excise and all other taxes. The jeopardy assessment
provision under section 6861 applies only to income, estate and gift taxes,
whereas section 6862 applies to any other tax, such as excise taxes. [15]

The income tax deficiency procedures provided under section 6213(a), includ-
ing the right to judicial review in Tax Court, applies to all assessments made
under section 6861, whereas tax assessed under section 6862 requires payment
before the taxpayer has the right to litigate and Tax Court review i’ not
available. [16]

Although the terminated taxpayer may stay collection and prevent forced
sale by posting a bond, this remedy is often illusory for the taxpayer’s assets
are generally insufficient to guarantee collection of the Hability. [17] However,
section 6861 jeopardy taxpayers' property interest are protected against forced
sale if a petition is flled with the Tax Court, but the stay of the Sale of seized
assets is not applicable to assessments made under section 6862, [18] '

III. TRS GUIDELINES

The Internal Revenue Manual sets forth intended guidelines that are sup-
posed to be followed in making spontaneous assessments, Common to these
guidelineg is the stated admonition that the spontaneous assessment should be
used “sparingly” and care should be taken to avoid excessive and unreasonable
assessments which are subject to high level administrative review both before
and after their imposition. [19] Although the Internal Revenue Manual statey
that assessments made under the termination provisions of section 6831 “are
not in a technical sense jeopardy assessment,” [20] the review procedures
relating to jeopardy assessments made under sections 6861, 8862 or 6831 are
for all essential purposes the same, except with respect to departing aliens,
For example, in determining whether an assessment should be made, the In-
ternal Revenue Manual requires that at least one of three conditions exist:

(a) The taxpayer is or appears to be designing quickly to depart from the
United States;

(b) The taxpayer is or appears to be designing quickly to place his property
beyond the reach of the Government ; and/or

(c) The taxpayer's financial solvency Is or appears to be imperiled. [21]

In what are referred to as “prima facle cases,” [22] certain conditions and
circumstances can properly be considered as establishing facts sufficlent to make
the assessment. Some examples of cases considered to be prima facie are:

(gi)ﬂMajor operators in the criminal field, irrespective of present financial
condition.

(b) Individuals generally known to frequently wager_large amounts,

(¢) Individuals engaged in taking wagers, irrespective of whether major,
secondary or minor operators. ’

(d) Individuals engaged in other activities generally regarded as illegal.

(e) Individuals with a background and history of engaging in illegal activity

such as gambling, bootlegging, narcotics, etc, who are engaged In so-called

legitimate business ventures.
(f) Individuals engaged in a legitimate business but who are consistently

suffering business or personal losses.
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(g) Individuals against whom large damage sults are pending or against
whom such suits are threatened. : :

In the situations covered by examples (a) through (e), prior approval by the
District Director is required. However, such approval can be given orally and
in fact, many district directors formalized this policy by permitting the assess-
ments to be made in less than two hours and thereafter supported by written
reports prepared after the spontaneous assessment was made. [28]

Based upon the delineated guidelines, in general a different standard has been
used for those believed to be engaged in illegal activity. [24]

IV, USE OF SPONTANEOUS ASSESSMENT

After then President Nixon announced the new all-out offensive upon drug
abuse, “America’s public enemy No. 1,” the rapidity, zest and zeal with which
the program was implemented makes one wonder if indeed, Internal Revenue
Service line employees are the unthinking and blindly loyal amanuenses of their
supervisors' dictates.

" A representative pattern quickly emerged. Contemporaneous with a taxpayer'’s

arrest on suspicion of traficking in narcotics, his available cash was confiscated
by the police as “evidence’” and Internal Revenue Service personnel notified
immediately. Shortly after the arrest, usually at the jall, a termination notice,
in letter form, was given the taxpayer, If the taxpayer either refused or was un-
able to pay the amount demanded, a spontaneous termination assessment was
made, followed by the seizure of all property, including the confiscated cash
that was being held by the police as ‘“evidence.” In many of these instances,
Internal Revenue Service personnel were notified in advance of the arrest and
were therefore present at the time of arrest. [25]

With all the property of a taxpayer seized or tied up by liens and levies, the
taxpayer was often unable to employ counsel of his choice, which singularly
raises serious Sixth Amendment questions. [26]

Although it began somewhat slowly, counteractions by the courts did begin
and perhaps best representative of judiclal commentary at the appellate level
are t[}12e7 Jremarks by Judge Clark of the Fifth Circuit in Willits v. Richard-
son:

“The IRS has been given broad power to take possession of the property of
citizens by summary means that ignore many basic tenets of pre-seizure due
process in order to prevent the loss of tax revenues, Courts cannot allow these
expedients to be turned on citizens suspected of wrongdoing—not as tax collec-
tion devices but as summary punishment to supplement or complement regular
criminal procedures. The fact that they are cloaked in the garb of a tax collection
and applied only by the Narcotics Project to those belleved to be engaged in or
assocl[aztg(]l with the narcotics trade must not bootstrap judicial approval of such
use.”

Trial judges observed the absurdity of what were found to be patently arbi-
trary and capricious assessments. For example, in the forefront was federal
distriect court Judge Walter B. Craig of Phoenix who granted an injunction
agalnst an assessment made against a taxpayer whose house and automobile
had been seized based upon a spontaneous assessment of $244,314. [29] In
remarks made at the conclusion of trial, Judge Craig observed :

“It taxes the credulity of the Court, and I suspect any reasonable court, to
give any merit to the method of calculation and the computation worksheet,

“This Court is certainly favorable to cooperation between state and federal

" agencies, but I think it is a miscarriage of that principle to use the Internal

Revenue Service as an arm for state enforcement of eriminal proceedings. And
%8%(1)11"; think Congress ever intended that the IRS be used for the purpose. . . .”

Apparently, Judge Craig was not alone in his conclusion for now. even Com-
missioner Alexander has recognized that the IRS was engaged in an adventure
which was directed “to achieve ends other than those of tax administration and
tax enforcement” and reevaluation of that program is now underway. [31]

B. Special enforcement program -

In 1968, the Supreme Court dealt a temporary blow to Government efforts to
tax gamblers 10 percent on the gross amount of wagers accepted when it held,
in the companion cases of Marchetti v. United States [82] and Grosso v. United
States [33] that gamblers were not required to register and pay the federal
occupational tax on wagering or to to flle Form 730, Wagering Tax Return,
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In Marchetts, the taxpayer was convicted of falling to pay the federal occu-
pational tax on wagering. The conviction was reversed by the Court on the basis
that the filing and registration requirements would incriminate him, The Court
specifically found that the statutory obligation to register and pay the occupa-
tional tax would necessitate the flling of a return that would violate the tax-
payer's ifth Amendment privileges against compulsory self-incrimination. How-
ever, the Court made clear that their decision did not address itself to the
question of whether the United States may tax activities which the states or
Congress have declared unlawful. The Court stated that the unlawfulness of
the activity did not prevent its taxation, but it refused to subscribe the theory
that the method which Congress chose to collect the tax, the filing of these re-
turns, was required if their filing might tend to ineriminate these individuals.

The underlying rationale of the Marohetti and Grosso decislons was premised
upon the simple fact that there were various federal statutes which imposed
criminal penalties upon interstate transmission of wagering information, as well
as state and local enactments which were even more comprehensive. The Court
accordingly concluded that due to the reciprocal exchange of information be-
tween the states and the federal government, information from these federal
returns could and would be used by law enforcement authorities, other than the
tax collector, in pursuit of their ongoing criminal investigations. [34]

The defeat for the Government in Marchetii and Grosso proved only temporary,
for IRS efforts to collect the wagering tax due from gamblers shifted from
emphasis on sanctions associated with failure to register and flle to the use of
the jeopardy assessment under section 6862 as a means to collect the tax.

Under what designated “Special Enforcement Program” (SEP) by the IRS on
June 30, 1971, {35] directed against those involved in illegal activities and in par-
ticular, what was labeled “Racketeer, Wagering and Coin-operated Gaming De-
vice Program, Organized Crime Drive and Strike Program,” the use of spontane-
ous assessments was encouraged. This soon led to a practice that was routine
under the Narcotic Traffickers Project. Local law enforcement officials, working
closely with IRS special agents who headed SEP teams which included as its
members, revenue agents and revenue officers, were usually notified in advance
of an arrest. The team members would often accompany local law enforcement
officials at the time of the arrest and immediately after the arrest, generally at the
jail, prior to when the arrested person could see his attorney, personally serve
the formal notice and demand for payment of the jeopardy assessment which
waived the normal ten-day payment period. Because the taxpayer either refused
or was unable to pay the amount demanded, the spontaneous jeopardy assessment
was :?;él]e followed closely by the seizure of all of the taxpayer's known prop-
erty. .

The SEP teams relied upon various types of evidence in computing the amoun
of the assessment. The evidénce included information received directly from wire-
taps as well as the items seized by local law enforcement authorities at the time
of arrest. Reliance upon the hearsay statements of informants also provided a
basis for making a jeopardy assessment computation.

One garden variety case where the IRS based the assessment solely on wire-
tap evidence was James v. McKeever. [37] The taxpayer’s telephone had been
tapped by officers of the Phoenix Police Department pursuant to a court order for
a period of ten days in October of 1971. The information obtained from this wire-
tap was voluntarily furnished to the IRS, The IRS initially interpolated the in-
formation for the whole month of October and for the preceding 11 months, but
then decided to make the assessment only for the month of October 1971, in the
amount of $21,019.00. Based upon this assessment, which was made contempora-
neously with the taxpayer's arrest for alleged illegal activities, the IRS quickly
moved in and levied upon the taxpayer’s bank account, and subsequently seized
his home and car which were scheduled to be sold at public auction. The taxpayer
obtained a temporary restraining order prohibiting the sale of his car anad resi-
dence, for in his verified petition, it was alleged that the Government based its
assessment solely upon evidence obtained through a wiretap, which evidence was
obtained illegally and, therefore, could not be used as a basls of a tax assessment.

The Government followed its standard procedure in such cases and filed a

.motion to dismiss, citing the so-called anti-injunction provisions of section 7421

(a), which was denied. Thereafter, the taxpayer filed a motion to suppress, re-
questing the suppression of all tapes of intercepted oral telephone communications
recorded at his restdence and place of business and all evidence derived therefrom,

The court granted the motion to suppress for three reasons. First and most im-
portant in the context of the tax proceeding, it found that the IRS was not au-
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thorized to receive or use wiretap evidence. The court found that 18 U.S8.C. Sec-
tion 2517(1), which permits an investigative or law enforéement officer who re-
ceives a wiretap to disclose the information gained from a tap to other such
officers to the extent that such disclosure is appropriate to the proper performance
of the official duties of the oficer making or recelving the disclosure, did not apply
to Internal Revenue Service personnel. Under 18 U.S.0. Section 2510(7) entitled
“Definitions,” an investigative or law enforcement officer is defined as *, . . any
officer of the United States or of a state or political subdivision thereof, who is
empowered by law to conduct Investigations of or to make arrests for offenses
enumerated in this chapter.”

Those offenses referred to are specifically enumerated by title and section
number in 18 U.8.C. Section 2516(1). The court found that nowhere in that
section is any violation of the internal revenue laws, Title 28 U.8.0,, listed. The
Government, however, argued that the Internal Revenue Service agents are
indeed allowed to investigate certain crimes similar to those enumerated, albeit
under a separate title, Title 26, As a result, the Government contended that the
Internal Revenue Service should be permitted to receive information acquired
through wiretaps. The court found that it was clear that 18 U.S.C. Section
2516(1) should be given & strict construction. [88] The court further found
that nowhere in Title 26 was the Internal Revenue Service given any authority
to perform wiretaps and, again, nowhere is Title 26 mentioned in the wiretap
statute. Thus, the court concluded that the great specificity with which 18 U.8.0.
Section 2516(1) catalogs those offenses for which wiretap authorization may
be granted would indicate a clear congressional intent not to permit wiretaps

. for revenue law violations. The court, therefore, held that there was an unau-
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thorized disclosure of the intercepted communications by the Phoenix Police
Department to the Internal Revenue Service and such disclosure was prohibited
under the federal wiretap statute. {39]

Reliance upon wiretap evidence may lead the IRS to reexamine its posi-
tion, [40] and its recent dismissal of its appeal in James [41] could indicate that
it would rather present the issue to another circuit court [42] or back away
entirely from the use of wiretap evidence. [43]

A second and apparently fruitful basis for jeopardy assessments has been
evidence seized by local law enforcement officials. This was what occurred in
Pizzarello v. United States [44] as well as Janis v. United States, [45] and both
the Second and Ninth Circuits have agreed that, in the context of a tax pro-
ceeding, whether it is a proceeding brought under Enochs jurisdiction as was
Pizzarello or a plenary tax refund as was Janis, illegally obtained evidence, in-
cluding the fruits thereof, may be suppressgd. [46]

V. JUDICIAL REMEDIES

A. Statutory notice and ta® court

The pivotal issue of whether a terminated taxpayer is entitled to a statutory
notice of deficiency is before the Supreme Court. A decision is expected this
coming term, Without a statutory notice, the Tax Court does not have
jurisdiction. [47]

The two leading district court cases supporting the proposition that a statu-
tory notice must be issued to a taxpayer whose taxable year has been terminated
are Schreck v. United States [48] and Lisner v. McOanless. {49] Both the Fifth
Circuit in Clark v. Campbell {50] and Sixth Circuit in Hall v. United States [51]
have now held that a tax assessed under section 6851 is a deficiency within
the ambit of sections 6211 and 6861. Accordingly, failure to issue a deficiency
notice within 60 days from assessment under section 6881(b) is grounds for
an fnjunction under section 6213(a) and the anti-injunction provisions of sec-
tion 7421 (a) are not applicable.

Support for the Government's position that a section 6851 liability is not a
deficiency is found in the district court case Irving v. Grey [62] and both the
Second Circuit in Laing v. United States [63] and Seventh Circuit in William-
son v. United States [564] have held that an assessment made under section 6851
and section 6201 is not a deficiency within the purview of section 6211 for which
section 6212(a) requires issuance of a statutory notice of deficiency. Suffice it
to say that the issue will be resolved when the Supreme Court rules on the
issue this term, [55]

The opinion in Schreck deals exhaustively with the legislative history and the
effectiveness of using legislative history as an analytical tool in determining
whether the proper assessment authority is section 6201 or section 6861, [56]
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. Similar to the legislative history analysis is the ‘“code structure” concept
authored by the Federal District Court of Arizona in Ldsner. [(57) The Lisner
court found three separate sources of assessment authority: “ordinary” assess-
ments, authorized by section 6201; ‘‘deficlency” assessments, authorized by sec-
tion 6218;-and- “jeopardy” assessments, authorized by section 6861. The court
reasoned that an assessment after a section 6851 termination was either author-
ized by one of these three sections or was implicitly authorized by section 6851
itself. [58] Noting that section 6861 follows section 6851 and that both sections
were enacted under the general title “Subchapter A—Jeopardy;”’ the Arizona
District Court concluded that assessments after section 6851 terminations were
authorized by section 6861, To adopt any other construction of the Internal
Revenue Code, the court explained, would be to “ignore plain English.”

The Sixth Circuit in Rambo v. United States. [59] adopted the Lisner rationale
by finding the fact that section 6861 was the next succeeding section in the same
subchapter persuasive of congressional intent that section 6861 should provide
the needed authority for assessments after section 6851 terminations; [60] Both
Rambo and Lisner found the inference reasonable because of the proximity of
the sections and because section 6861 was the only section designated az the
“jeopardy” assessment authority. [61]

The Irving district court held that no statutory notice of deficiency had to be
issued in conjunction with the termination of taxable year pursuant to 6851
because the assessment was made under section 6201(a). The underlying ration-
ale was that since section 6201(a) and section 6851 existed prior to section
G861, there was obvious authority under section 6201 (a) to make an assessment
for a terminated year. [62] The Second Circult in Irving [63] in afirming the
lower court found that the terminated taxpayer has the right to have the assess-
ment reviewed in the district court without paying the full amount of the tax
assessed notwithstanding the Supreme Court full payment rule of Flora v. United
States. [64] In concluding that the full payment rule was inapplicable to the
terminated taxpayer, the Second Circuit reasoned that in Flora, “a deficiency
had been determined and the taxpayer had paid only a portion of it before
seeking his refund claim {n a federal district court {whereas] [hlere, ... no
deficlencles has yet been determined.” [65] The rationale of Irving lacks merit
for it is fairly evident that the Supreme Court in Florae viewed the gquestion of
full payment in terms of an assessment when it said:

“The question presented is whether a Federal District Court has jurisdic-
tion . . . for the refund of income tax payments which did not discharge the
entire amount of his assessment.

‘i‘. . .&F]ull payment of the assessment is a jurisdictional prerequisite to
suit.” [66] . .

The Tax Court has refused to take sides in the controversy, having held that
the form letter of termination is not a deficiency notice within the meaning
of section 6212 and therefore, the Tax Court is without jurisdiction. [67]

The question, when further refined, requires analysis as to the reasons a tax-
payer would prefer to have a statutory notice issued before proceeding to court.

Somewhat obvious is the fact that if a termination is construed as a jeopardy
assessment, the Government cannot sell selzed assets if a petition is filed in
Tax Court. [68] But somewhat more central to the issue is the realization that
once the matter gets in docketed status before the Tax Court, there exists a good
possibility that the burden of proof normally on the taxpayer to prove the
deficiency is erroneous, may be shifted to the Government [69] if it can be
shown that the assessment was computed in an arbitrary and capricious manner.
Such a determination could be made by the Tax Court prior to trial if an
appropriate motion was flled. [70]

The Government, to counter the obvious due process arguments made by the
taxpayer in Irving [71] that the terminated taxpayer had no available forum,
argued that either the United States District Court or the Court of Claims
has jurisdiction. (72] The Government specifically contended in Irving that the
full payment rule of Flora was not applicable to a terminated taxpayer for his
tax return would be treated equivalent to an informal claim for refund and
after the requisite six months, he could file a plenary refund lawsuit.

The argument apparently won the day for the Government in Irving, but in
refund cases filed by terminated taxpayers since Irving, the Government in its
answer has raised as an affirmative defense, lack of jurisdiction on the grounds
that the taxnayer has not made full payment of the assessment under the rule
of Flora [73]

—m————
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The taxpayer who s assessed under section 6862 for taxes other than income,
estate and gift taxes does not have the right to proceed to Tax Court. However,
full payment of the tax is avolded since this is a divisible tax and a judicial
determination of the assessment is therefore available.[74] However, there Ig
no comparable provision concerning the stay from sale of seized property which
applies to the taxpayer who has a jeopardly assessment imposed upon him under
section 6861. This has lead to the practice of filing an injunctive lawsuit in
order to preserve the status quo during the pendency of the refund suit where
the Government refuses to administratively stay collection action. (75]

e B. Refund aotion

e Y
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The Government in the refund actions, perhaps reflecting a mirror image of
the intent of then President Nixon when instituting the NTP and SEP adven-
tures, has attempted to work a civil forfeiture of the taxpayet's property.

Shortly after the taxpayer files the plenary refund suit, the Government will
usually serve interrogatories upon or take the deposition of the taxpayer. Gen-
erally, the taxpayer has vulnerability as it relates to alleged violations of state
and/or federal criminal statutes for which the statute of limitations has not run.
The questions are directed toward obtaining admissions from the taxpayer
concerning the volume of the individual's participation in the alleged illegal
activity. When the taxpayer either refuses to answer the question or invokes

- the Fifth Amendment, the Government routinely moves to dismiss the com-

plaint with prejudice on the grounds that the taxpayer as plaintift has the burden
of proof and his failure to submit to discovery is grounds to dismiss as &
sanction, [76]

Although some courts at the beginning accepted the Government’s argument,
the Seventh Circuit in Williamson v. United Statcs [T7] rejected it. Willlamson
had been arrested by the FBI after indictment for conspiracy and sale of nar-
cotics. The Internal Revenue Service relying upon information obtained from
the FBI, terminated Willilamson’s taxable year. The taxpayer filed a return and
also a claim which was rejected. After waiting for the requisite six months, a re-
fund lawsuit was commenced. The taxpayer, in refusing to answer questions con-
cerning the extent and volume of his alleged narcoties dealings, invoked the
Fifth Amendment. The Seventh Circuit reversed the lower court’s dismissal by
pointing out that although normally a plaintiff seeking affirmative relief cannot
rely upon the Kifth Amendment, [78) the situation at hand was guite different
for the IRS in actuality triggered the series of procedures that resulted in the
taxpayer being the plaintiff, only in the technical sense. [79]

After the Government began to lose motions to dismiss, and recognizing that
the basig of the assessments would not win the day for them in court on the
merits, began to use the motion to stay as a means of holding the case in abeyance
until the expiration of the applicable criminal statutes of limitations. Although
these refund lawsuits are in essence quasi criminal, some district court judges
have been granting stays, which have the effect in some cases of tying up a tax-
payer's property for a substantial period of time. {80]

C. Imjunctive relief

One of the principal weapons the taxpayer has had to counter the effect and
immediate impact of a spontaneous assessment is the temporary restraining
order. Although section 7421 (a) provides in general that no suit for the purpose
of restraining the assessment or collection of any tax shall be maintained in
any court, a judicial exception was carved out by the Supreme Court and such
is the exception set forth in the Court’s leading decision of Enochks v. Williams
Packing & Navigation Co.. Inc. [81]

The taxpayver who files such a lawsuit must show not only that lhe will pre-
vail on the merits but also, that he will suffer irreparable harm if an injunction
ist tlwt gxi%gt],ed, which is just another way of saying there is no adequate remedy
at law. -

The practical effect of the Enochs confrontation has been to entitle taxpayers
to a temporary restraining order and an evidentiary hearings. In some outrageous
instances, the courts have permitted the injunction lawsuit to crystalize the
fssue without the necessity of further litigation such as was done by the Second
Circuit in Pizzarello and the Fifth Cirenit in Willits. [83]

Since federal district court Judges bave wide latitude in controlling these
cases, the status quo can be maintained as it relates to further seizures and the
{)Z{f:td scale r:f selzed assets while permitting the case to be appealed to the ap-

e court,

65-738~—76—3
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CONOLUSION

There has been substantial abuse of power by the IRS since then President
Nixon’s mandate was given in June 1971, Since that time, the use of the spon-
taneous assessment has been rampant, with little regard given to the rights of
the individual whose properties were summarily selzed and sold at deflated
value at forced sales. Not only have there been deprivations of the individual's
rights to due process and equal protection, but the effect of spontaneous assess-
ment i{nvolved some unintentional walvers of one’'s Fifth Amendment rights in
order to preserve property rights as well as denying some taxpayers their Sixth
Amendment right to counsel of their choice because their property \\ as unavail-
able to pay legal fees.

Common sense may have returned to some of those who have wielded this

-awesome power, as reflected by Commissioner Alexander’s most recent pronounce-

ment. [84] But what will be done In those thousands of cases across the country
where the IRS has still not issued a statutory notice of deficiency? What can be
done to assure that the wrongs will be righted by removing recorded tax liens
based upon these spurious assessments?

Although some will say that the NTP or SEP war parties were isolated aberra-
tions, and most IRS officials are well meaning public officials, the fact that pro-
grams like these were permitted to go unchecked shows a latent frightening
mentality in government that the end may justify the means. Upon reflection,
was not the cure far worse than the disease, for it violated the very tenets this
nation cherished when it began the great adventure toward individual rights
almost two hundred years ago? Does {t not show that in this land. government
has the means to rationalize confiscation of a citizen's property under the guise
of tax administration?

Although the taking of property was usually limited to those belleved to be,
although not convicted of partaking in an illegal activity, the programs show
the urgency of legislation to permit those who have been wronged to recover
in court not only compensatory damages but attorney fees. Hopefully, Senator
Warren Magnuson’s bill will become reality and the abuses witnessed, curbed,
thereby permitting the aggrieved individual the right to immediate judicial
review by an impartial judiciary.[85]
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81. The Role of the IRS. In section 147.31(a) of the IR Manual, MT 5(17)00-
53, the following statement is made: “The Collection activity’s role is primarily
to secure by levy and seizure action the traficker’s assets. When a trafficker has
no money, he cannot buy drugs to sell on the street. Accordingly, seizing money
from trafickers is one of the most effective means of ridding the country of the
menace of drug abuse.” See text accompanying notes 4-11, supra.

~82. 390 U.S. 39 (1968).

33. 390 U.8. 62 (1968).
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tion of each agency.

* * T o * . * »
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of the relevant facts. Responsibility for further investigation of the individual
violations of law will be determined after discussion between representatives
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was pending in a United States District Court. Accord, Garner v. United States,
en bane, 501 F. 2d 228 (9th Cir. 1974) cert. granted, 420 U.S, 923 (1975).

.85. L.LR. Manual Supplement 94G—45 (June 30, 1971) Sec. 10.
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done. Schildorout v. United States, CIV 74-94 PHX WEC (D. Ariz. filed 2/12/74),
(Motion to Suppress Hearing, Tr., p. 9). It was not uncommon for the IRS offi-
clals to tape record what they saw visually as it related to documents observed
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the inventory of the search. Id.

87. 78-2 U.8. Tax Cas. 116, 119 (I). Ariz. 1973). The action was filed under
Enochs v. Williams Packing Co., 8370 U.S. 1 (1962), which allows a taxpayer to
obtain an injunction, provided there is no adequate remedy at law. and the Gov-
ernment could not sustain the tax assessment under any circumstances. In the
Arizona district, the taxpayers have been permitted an evidentiary hearing in

" an Enochs confrontation to test the validity of the assessment. In order to pre-

pare for an evidentiary hearing, taxpayers have been permitted to utilize ex-
tensive pretrial discovery, including the use of depesitions, interrogatories and
ggq:te}sts for production of documents and things. See text accompanying note

, infra,

38. The Supreme Court in United States v. Giordano, 416 U.S. 505 (1974),
which was decided subsequent to when the motion to suppress order was granted
in James, held that the wiretap statute had to be construead strictly.

89, The Arizona District Court also found that the authority for the state-
authorized wiretap was based upon a statute which was substantially identical
to the New York statute that was declared unconstitutional by the Supreme
Court in Berger v. New York, 388 U.S. 41 (1967), and, therefore the Arizona
atatute under which the instant wiretap was authorized was likewise unconsti-
tutional. Lastly, the Court found that of 872 interceptions which were made,
hecause only 430 were catalogued as ineriminating, the manner of monitoring
the conversations violated the court order authorizing the taps because no at-
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tempt was made to minimize interceptions of non-incriminating communica-
tions made to the taxpayer, a requirement of the federal wiretap statute.

40. In Information Notice, No. 74-16 dated May 381, 1074, the IRS fleld per-
sonnel were cautioned about the use of tainted wiretap evidence when making
a spontaneous assessment: “Exclude unlawful wiretap evidence entirely and
other tainted or illegally obtained evidence if possible. Consult [Regional)
Counsel if in doubt as to legality.”

41, A final judgment was never entered in the first Jamcs case for after wait-
ing six months, a plenary refund action was flled which was addressed solely
to the merits of the case and not the issue of irreparable harm, a factual finding
necessary to come within Enochs jurisdiction. In the refund lawsuit, James v.
United States, C1V 73-783 PHX WEC (D. Ariz, filed Nov, 20, 1973), appeal
dismissed, Docket No. 76-1779 (9th Cir. 8/29/75), the Arizona District Court
granted summary judgment in favor of the taxpayer and .in so doing, followed
the recently decided Ninth Circuit opinion, James v. United States, No. 73-2226
(9th Cir. 7/22/74), cert. granted 48 U.S. Law Week 3480 (4/4/75), affirming an
unreported District Court case, 73-1 U.S. Tax Cas. 116,083 (C. D. Cal. 1973),
which held that the suppression of illegally seized evidence could be raised in the
context of a civil tax refund proceeding.

42, In Ianelli v. Long, 487 F. 2d 817 (8rd. Cir. 1973), the Third Circuit in dicta
without any analysis stated that IRS personnel were law enforcement officials
within the meaning of Title 18 U.S.C. §2510(7) and therefore could receive
and use wiretap evidence. Since this is dicta and based upon the most recent
strict construction analysis of the wiretap statutes in Giordano by the Supreme
Court coupled with the Government’s dismigsal of its appeal in James, the
Ianelli opinion is of dubious vitality. .

43, In the motion to suppress the use by the IRS of wiretap evidence, care should
be taken to distinguish between evidence obtained illegally from evidence ob-
tained in violation of the wiretap statute which does not otherwise constitute a
Fourth Amendment violation. Section 25625 deserves close scrutiny. It provides in
pertinent part:

o “§ 2526. Prohibition of use as evidence of intercepted wire or oral communica-
ons. .

“Whenever any wire or oral communication has been intercepted, no part of
the contents of such communication and no evidence derived therefrom may be
recelved in evidence in any trial, hearing, or other proceeding in or before any
court, grand jury, department, officer, agency, regulatory body legislative com-
mittee or other authority of the United States a State, or a political subdivision
thereof if the disclosure of that information would be in violation of this chapter.

The other pertinent section of the wiretap statute is contained in section 2518
(10) (a). It states in pertinent part:

“Any aggrieved person in any trial, hearing, or proceeding in or before any
court, department, officer, agency, regulatory body, or other authority of the
United States, a State, or a political subdivision thereof, may move to suppress the
contents of any intercepted wire or oral communication, or evidence derived
therefrom, on the grounds that: (i) the communication was unlawfully inter-
cepted; (ii) the order of authorization or approval, under which it was intercepted
is insuficient on its face; or (iil) the interception was not made in conformity
with the order of authorization or approval.”

The interrelationship, if any, of section 2515 and section 2518(10(a) must
be analyzed. :

In the now controlling case of United States v. Giordano, 416 U.S, 505 (1974),
the Supreme Court, in a unanimous opinion, held, inter alie, that under section
2518(19) (a) (1), the words “unlawfully intercepted” are not limited to constitu-
tional violations, but the statute was intended to require suppression where there
is a failure to satisfy any of those requirements that directly and substantially
implement the congressional intention to limit the use of intercept procedures to
those situations clearly calling for the employment of this extraordinary inves-
tigative device. 418 U.S. at 524-528. Accordingly, the motion to suppress was
granted because the Justice Department officer approving the application was not
properly delegated to authorize the wiretap in the first instance.

The Court’s observations at 524 are particulariy relevant:

“The issue does not turn on the judiclally fashioned exclusionary rule aimed
g‘tit?etl(iliring violations of Fourth Amendment rights, but upon the provisions of

e H
* * * * * * L]
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“Section 2515 provides that no part of the contents of any wire or oral com.
munication, and no evidence derived therefrom, may be received at certain pro-
ceedings, including trialy, “if disclosure of that information would be in violation
of this chapter.” What iisclosures are forbldden, and are subject to motions to
suppress, is in tum goveriied by section 2618(10) (a), . . .” ‘

The Court did not say tuat the stated grounds under section 2518(10) (a) must
first be met if an objection is made at a trial under section 2515, for this question
was not before the Court. The Court only said that if the grounds for a motion
under section 2518(10) (a) asking for suppression of evidence is present, then
the granting of the motion under that section is proper. Those grounds are: (1)
the communication was unlawfully intercepted;. (1i) the order of authorization
or approval under which if was intercepted is insufficient on its face; or (iii) the
intercep;ion was not made in conformity with the order of authorization or
approval,

Support for the conclusion that suppression as distinguished from an eviden-
tlary objection is limited to these three grounds has its genesls in the Senate
Report which accompanied Title III to Congress.

It states: “Section 2515 . . . imposes an evidentiary sanction to compel com-
pliance with the other prohibitions of the chapter and that section 2518(10) (a)
together with section 2515 ‘applies to suppress evidence directly . . . or in-
directly . ..’ S. Rep. No. 1097, 90th Cong, 2d Sess. 96 (1968).”

In a recent District Court case, Schilderout v. United States, CIV 74-94 PHX
WEC (D. Ariz. filed Feb. 12, 1974), the Arizona District Court acknowledged
this distinction in denying a motion to suppress where the basis of the motion
was not directed to what could be construed as an unlawful interception but
rather only as an unauthorized use. The court’s ruling appears to be & correct
application of Giordano because the taxpayer was not contending that there had
been either an “unlawfully intercepted” communication within the strict mean-
ing of 18 U.S.0. §2618(10) (a) (1) or a constitutional violation. If there had
been a constitutional violation which infringed upon this taxpayer’s Fourth
Amendment rights, then a motion to suppress would be proper in the context of
the civil tax proceeding under the authority of Janis. Similarly, if there had
been an “unlawful interception” which did not otherwise involve a constitutional
violation, then the motion to suppress would be proper and mandated under 18
U.8.C. §2518(10) (a). See generally, Silver, Use of Motion to Suppress Wiretap
Evidence Successful in Recent Tax Case, 40 J. Taxation 340 (1974).

44, 408 F.24 679 (2nd Cir. 1969).

45. No. 73-2226 (9th Cir. 7/22/74), cert. granted, U.S. Law Week 3480
(4/4/76), afirming an unreported District Court case, 78-1 U.S. Tax Cas. 1 16,083
(C.D. Col. 1973). :

48, Such principles were recognized and accepted in the leading case of Piz-
zarello v. United States, 408 F.2d 579, 685 (2d Cir. 1969), which involved an
injunctive lawsuit against a jeopardy assessment for excise taxes concerning
alleged wagers accepted by the taxpayer. In Pizzarello, the Second Circuit re-
stated the rule espoused by the Supreme Court in Helvering v. Taylor, 203 U.S.
507, 513-516 (1935), that a tax assessment is only presumptively valid and
the burden is on the taxpayer to prove its invalidity, but such a presumption
is not evidence itself and disappears upon the introduction of evidence to over-
come it. The taxpayer -in Pizzarello overcame the burden by showing that the
assessment was excessive and arbitrary for it was based upon evidence seized
illegally. The Government had calculated the assessment by using a three-day
avelradge and then under the interpolation method, extended it over a five-year
period. ~ ' :

47. See note 67, supra, and accompanying text.

48, 301 F. Supp. 1265, 1284 (D. Md. 1969).

49, 356 F. Supp. 398, 401 (D. Ariz, 1973).

50. 501 F'.2d 108, 116-120 (5th Cir. 1974).

- 51. 493 F.2d 1211, 1212 (6th Cir. 1974), cert. granted, 419 U.S., 1087 (1974).
52. 344 F. Supp. 567, 572 (S.D. N.Y. 1972), aff'd. 479 F.2d 20 (2d Cir. 1973).
63. 496 F.2d 853, 854, (2d Cir. 1974) cert. granted, 419 U.S, 824 (1974).

54, 31 An, Fed. Tax R.2d 78-800 (7th Cir. 1971).

65. Hall and Laing are set for oral argument this term. Appeals pending in the
Third, Fourth and Ninth Circuits have been removed from the calendars of the
respective circuit courts pending these decisions.

56. 301 F. Supp. at 1268-1275,

g’é ;)gﬁ F. Supp. at 402,
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59. 492 F.2d 1960 (6th Cir. 1974).

60. Id. at 1064, :
61. The contrary argument presented by the Government in Lisner was dis-

missed as being premised on “convolutions and strained interpretations.” 356 F.
Supp. at 403.

6%1) Irving overlooked the fact that prior to the district court case of Clark v.
Campbell, 341 F. Supp. 171 (N.D. Tex. 1972), it was presumed by the Internal
Revenue Service that section 6851 contained its own assessment authority.

63. 479 F.24 20 (24 Cir. 1973).
64. 362 U.S. 145 (1960).
65. 479 F.2d at 25, n. 6 (Emphasis deleted).

66. 362 U.S. at 146, '
67. William Jones v. Comm'r. 62 T.C. 1 (1874). In an earlier case, Ludwig

Littauer & Co. v Commissioner, 87 B.T.A, 840 (1938), the Board of Tax Appeals
said in dicta that no statutory notice of deflciency was required.

68. See note 2, supra, and accompanying text.

69. In a suit to contest the correctness of a tax assessment, the burden of dis-
proving the assessment rests upon the taxpayer. Hoffman v. Commissioner, 298
F.2d 784, 788 (3d Cir. 1962). But if the taxpayer demonstrates that the Com-
missioner’s determination was arbitrary, he is not required to assume the burden
of disproving it. Helvering v. Taylor, 293 U.S. 507, 515 (1935). Therefore, when a
taxpayer establishes that an arbitrary, and capricious assessment has been made,
the Commissioner then has the burden of going forward with the evidence.
Herbert v. Commissioner, 377 ¥.2d 63, 69 (9th Cir. 1968) ; Merritt v. Commis-
sioner, 301 F.2d 484, 487 (5th Cir. 1862). After a taxpayer has overcome the
presumption of correctness of the Commissioner’s determination, the presump-
tion thereafter disappears and the Commissioner then has the burden of proving
whether any deflciency exists and, if so, the amount, and it is not incumbent
upon the taxpayer to prove he owed no tax or the amount of tax which he does
owe, or which he did owe.

70. Prior to the promulgation of Rule 142(e) of the Tax Court's Rules of
Practice which now permits the taxpayer to have a hearing prior to the trial
on the sufficiency of a statement which is claimed to satisfy the requirements of
Code section 584(c), the Tax Court would, upon timely motion filed, hold a
bifurcated hearing to determine the burden of proof issue. Under the new Tax
Court’s Rules of Practice, the same procedure conld be applied to determine
if the assessment is arbitrary and capricious, and in essence the matter could
be treated as a motion for partial summary judgment.

71. 479 F.24 at 22-23,

72. See notes 64-686, supra, and accompanying text.

78. See, for example, Reese v. United States, CIV 75-70 PHX WEC (D. Ariz.,
flled Feb. 6, 1975) which was a plenary refund lawsuit filed by a terminated
taxpayer. Reese filled a return showing a refund of $18,087.65, which was the
balance of the sum of $25,103 that had been seized from him by Phoenix police
at the time of his arrest for suspected marijuana traficking activities. The Gov-
ernment as an afirmative defense alleged that the “grounds for refund,” pre-
payment of the assessment, as “required by law” had not been met and accord-
ingly,  the lawsuit should be dismissed, with prejudice. Such a contention is
irreconcilable with the position espoused by the Government in Irving,

74. See note 16, supra, and accompanying text.

75. In SEP cases, stay of collection normally accorded most other taxpayers
administratively when a refund action is pending does not apply. Accordingly,
& preventative injunction action has been effective to maintain the status quo
while the taxpayer waits for the requiste six months to expire before filing
the refund action. Thereafter, the other issues that normally require resolution
in the context of an Enochs action are mooted and the emphasis can be directed
only toward the merits of the assessment.

76. The Government routinely cites the following cases in support of their
motion to dismiss: Florio v. United States, 33 Am. Fed. Tax R.2d 74-1342 (N.D,
}V. ng_}g;?4); McNatt v. United States, 32 Am. Fed. Tax R.2d 73-5733 (N.D.

ex. .

77. An unreported case, cited unofiiclally at 31 Am. Fed. Tax R.2d 73-800
(7th Cir. 1971).

78. Kisting v. Weatchester Fire Insurance Co., 200 F. Sup. 141, 149 (W.D.
Wis. 1868), aff’d, 416 F.2d 967 (7th Cir. 1969).

79. See Aliota v. Holtzman, 320 F. Sup. 2566 (E.D. Wis, 19870).
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80. Iannelli v. Long, 487 F.2d 317 (3rd Cir. 1973) ; Lisner v. United States,
CIV. 73-680 PHX-WE( (Order dated October 7, 1974). Courts granting the stay
have recognized that the Fifth Amendment privilege against self-incrimination
applies as well to a civil proceeding as to a criminal case. McCarthy v. Arndstein,
2668 U.S. 34, 40 (1924). The Courts reason that a plaintiff should not be put
to the election of foregoing either their civil suit or their rights under the Fifth
Amendment and accordingly, all further discovery is deferred until plaintiff is
able to participate in a two-way discovery.

81. 370 U.S. 1 (1962).

82, What is required to show irreparable harm may vary but financial detri-
ment is one aspect. Lucia v. United States, 474 F.24 565, 577 (5th Cir. 1973) ;
Bauer v. Foley, 404 F.2d 1215, 1221 (24 Cir, 1968).

83. See note 27, supra, and accompanying text.

84. IRS officials are subject to the courts’ supervisory as well as disciplinary
power. Mcier v. Keller, No. 7T4-1182 (9th Cir. 6/27/75).

85. Senator Warren Magnuson, from the State of Washington, introduced
Senate Bill 8. 2342 which provides sanctions against some of the abuses witnessed
during the heyday of the various programs referred to in this article. 8. 2342,
04th Cong., 1st Sess. Con. Rec. S15962-S15966 (1975). When introducing Senate
Bill 2342, Senator Magnuson observed that in fiscal year 1973, there were 3,090
Jeopardy terminations of assessments whereas in flscal year ending 1975, the
number of assesments declined to about 500. Notwithstanding the decline of its
use, Senator Magnuson concluded : “But we cannot rely solely upon the discretion
of administrators for restraint of the totally arbitrary powers currently residing
in the Internal Revenue Service.” 121 Cong. Rec. S15964 (daily ed. Sept. 16, 1975).

Senator HaskeLn. Qur next witness is Mr. Edson R. McCanse. Is
My, McCanse here? Would you come forward, sir,

If you could just sit right down there, sir. Would you just go ahead,
Mr. McCanse, and tell us whatever you want to say. We are talking
about jeopardy assessments. I know from some material that I have
been provided that you have had a particular problem involving
jeopardy assessments and, perhaps, in your own words, you could just
tell us about it.

STATEMENT OF EDSON R. McCANSE, LA GRANDE, OREG.

Mr, McCaxse. Well, in my case, I had no warning that there was
any question about my tax at all. There was some sort of a routine
audit taking place. I was out of the country a good part of the time and
could not be reached. My records have been kept by an accounting firm
in Salem, Oreg., for, I guess 30 years. I do not even get my canceled
checks. They are sent directly to the accountants by the bank, and the

- IRS apparently did not want to look at my records.

They say that they had set up several hearings through the Pendle-
ton Regional IRS Office to inspect my records, but I was scattered
around all over the country. I was up in the North ‘Slope in Alaska,
300 miles from, well, Kasigluk was the nearest spot, and that was 500
miles from any road. I just could not be reached, and my accountant,
Liphold, Brennan & Bingingheimer of Salem, Oreg., had all of my
records, and they contacted this accounting firm, the IRS accountant,
and wanted one of the representatives of the accounting firm to come to
Pendleton, Oreg., to present my records. And, Bob Gufner, the man
who has personally taken care of my business for the last 20, 30 years,
told them that I was unavailable and that I kept no records at all of
my own. He had all of my records. and it was a 300-mile drive for him
to go to Pendleton, and he wondered if it would not be way more
convenient for everyone concerned, if he could—they had plenty of
agents in Salem, Oreg.—if he could not present my records to them, my
books, in Salem, and that is as far as it ever went.
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My books were there available and opened for their inspection at
any time, and I had no notice of this, either written or verbal, of this
jeopardy assessment until the thing was placed on me, and at that
time I was a half-owner in the Round Valley Lumber Co., and we
had—TI do not remember the exact figures—but $2 million or $3 million
worth of bonds in effect at the time, and they were taken through a
local insurance and bonding company, and I, when the Commissioner,
Pattison, the field man, I guess, for the Pendelton Branch Office, came
by and_notified me of what had happened, that they had placed this
jeopardy assessment on me, told me I had the choice of paying it or
putting up a bond.

Well, my accountant and my attorney both told me that I owed no
part of it; that I owed no tax; in fact, I had a small refund due me
at the time, and so, I thought at the time, well, the simplest thing is -
just simply to put up a bond to cover the amount that they claimed I
owed in jeopardy assessment, and I went to the bondinf company’
which had handled all of the mill business and explained my prob-
lems to them and told the Commissioner, Dave Baum, who ran the
outfit, that I would like to gét a bond and would be gla(i to put up all
of my stock in the lumber company, which at that time was probably
worth 10 or 12 times the amount of the assessment against me.

Mr. Bawm’s father at that time had had a serious heart attack-and
was expected to die at most any hour, and he was not around the office,
and I kept going by, but he was never there, and not until the time
given me by the regional agent of the IRS Office in Pendleton was
due to expire, did Mr. Baum ever tell me that he could not get the
bond. I had no idea in the world that the simplest possible would be
to get that bond because we had maybe 20, 80 times that many bonds
for the company. We were logging on national forest ground and we
wanted protection in case of fire breaking out from our logging opera-
tions and doing a lot of damage to standing timber. Some of those
things can get real bad. And we wanted to be thoroughly covered, and
it never occurred to me that I could not get a bond. And, then, I called
my accountant in Salem and he told me that with this jeoparcfy assess-
ment, I needed the best legal advice possible to get, and he told me who
he thouﬁht would be the proper man to contact, Mr. Leo Mysing, in
Portland, Oreg., a tax attorney, and I went to Mr. Mysing and ex-
plained the whole thing, and he thought about it quite a little while.
He kind of puzzled, and he said, IRS does not usually operate in this
manner. He said, there is something funny about this deal. I do not
understand it, and then he made the comment, he says, who stands to
gain, and I think that is probably the basis of the whole action against
me.

But that is another story. I cannot prove anything. I do not dare say
anything that I cannot prove. :

Senator HaskerLr. Well, thank you. Now let me just ask a couple
of questions because I want the hearing recard to reflect exactly what
- happened to you. Now, see if I am correct. It is my understanding that
In 1964, you and your daughter sold certain properties for about

$960,000. —

' Mr. McCanse. That is correct.
Senator Haskerr. And it is further my understanding that you
reported this sale as an installment sale.
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Mr. McCanse. That is right.

Senator Haskeryr. Then it is also my understanding that on Decem-
ber 5, 1965, a jeopardy assessment was made against you in the amount
of $119,000.

Mr. McCansk. Right.

Senator HaskeLw. It is further my understanding that after exten-
sive litigation and discussion with the Internal Revenue Service, that
they finally agreed that your reporting again on the installment basis

v WaS correct and that, therefore, you did not owe the $119,000. Am I
. right on that ? .
Mr. McCanse. That is right. '
Senator HaskerLr, Now, it is only my understanding that when
__they put the jeopardy assessment on, they seized your property and
you went to this Ronde Valley Lumber Co. and you borrowed money
on your 50-percent interest so that you could satisfy the jeopardy
assessment.

Mr. McCane. That is correct.

Senator HaskeLr. And that, as a result of borrowing the money as
you thought from your partner in the business, you got into litigation

ause later on he claimed you sold your stock.

Mr. McCansg. That is correct.

_ Senator HaskeLr. And it is further my understanding that this has
caused you a great deal of expense in litigation, attorney’s fees, and
the like. Is that correct?

Mr. McCansk. Correct.

Senator HaskeLL. So, the upshot is that the sole issue is whether or
not you were entitled to take the installment gain treatment on the
sdle, and you prevailed, but ultimately you were successful. Is that
correct ?

Mr. McCansk. That is correct.

Senator HaskeLL. I think the record here is very important, Mr.
McCanse, because the gentleman who preceded you in his testimony
was by-and-large talking about people against whom certain criminal
acts had been alleged.

There was no allegation of criminal act in your case, merely a civil
suit. The Internal Revenue Service was later proven wrong, so I
think you have added a great deal to this hearing record that, had you
not come, we would not have, and I appreciate it very much.

Now, if you would stay there just a second, I want to ask counsel
if he has any questions.

Mr. McCansk. I asked my attorney, Mr. Leo Mysing, when my casc

= as put on the ABC TV program, they had a question of power. I put
< g little_notice in the LaGrande Observer to the effect—1I had a lot of
- friends that wanted to know when this thing was coming up and I put
a little notice in the LaGrande Observer in the effect that it would be

on a certain date, and they sent a reporter around to interview me,

and before he put a writeup in the paper on the thing, he consulted
with the IRS regional office in Portlan({), and the man who was Direc-

tor at the time, a Mr. Doss, I believe was the name, told the reporter

that there had been a change in the law which changed the status of
these installment payments, and this change had been made since my

--case-came up, and that was the basis for my reftnd.

I asked my attorney about that, and he said, it was absolutely un-

true. He said that clause under which I took the installment payment

o~y -
L
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method of reporting my income had been in effect, I think he said,
since 1964, It was previous, at any rate, to the time of the sale, and he
said that was not true at all.

Senator HaskerL, Well, thank you. Now, Mr. McCanse, when you
were in Alaska on the North Slope, did you have a residence in Qregon ?

Mr. McCaxse. Yes, I have lived in the same house in LaGrande,
g)reg., for 30-35 years, and I have been a resident of Oregon for almost
30 years,

Senator Haskernn., i)id the Internal Revenue Service at any time
say that they were scared you were going to Hee the country?

Mr. McCaxsk. Well, the basis that T got was, well, Mr. Alexander,
on that TV program, who presented my case, said that they had re-
viewed the case and they were satisfied that they took proper methods,
and he said that T had been uncooperative,

Senator Haskerr, But you did have a house in Oregon?

Mr. McCaxse. I have been farming in OQregon for over 50 years. I
have quite a large ranch, which we sold, which apparently set off this
problem. and T have lived there in that same house for about. well,
at that time, almost 30 years, and I am still living in the same house.

Senator Haskern, That sounds very permanent to me. Now, let me
ask you one more question, Mr., McCanse. Had you been taking any
proverty out of the country ?

Mr. McCaxsr. I have four children, and two of them are farming
in the United States. One boy has a ranch—he does not have a ranch,
he has farming leased ground, out of Oregon, Illinois. He is farming
about 900 acres in corn. T have another daughter and son-in-law that
are farming at North Powder. Oreg. 1 have two daughters and sons-
in-law who are in the cattle business in British C'olumbia, and when we
sold the ranch, we were operating it as a joint venture partnership.
and they wanted to go to British Columbia and get set up in the cattle
business up there, and we took considerable equipment up there. but. at
the same time, T owned a half-interest in the Round Valley Lumber
Co.. which is worth probably in excess of $2 million at that time. It
was subject to a buy or sell agreement with my partner. I could not
possibly have moved the thing to British Columbia. I had no inten-
tions of selling it or of moving it. and that mayv be one of their con-
tentions. that T was going to pick that sawmill up and take it to
British Columbia; I do not know. '

Senator HaskrLL. One last question. Did you have a bank account
in Oregon?

M. McCanse. T had a bank account until the IRS took it.

Senator Hasxrrr. Well, again, thank you very much, Mr. McChanse.
Yon have added a great deal. and I appreciate it very much indeed.

Mr. McCaxsr. We had a little trouble in Frisco on the nlane. We had
te change nlanes. T do not know what we were going with, a flat tire
or something. I should have had a little over 2 hours to get up here
from the airport. As it was I got here 15 minutes after the time T was
sunnosed to chow up.

Senator Haskern, Thank vou verv much, siv. T anpreciate it.

['The following material was submitted by Mr. McCanse:]

DeArR SENATOR HASKELL: I have had more than my share of I.R.S. problems
and all one gets out of them is statements as to how fair and just they are In
their dealings, when actually they are not at all above plain flagrant violation

of the laws set un to regulate thelr actions. as two instances in particular in my
case. You cannot even take a deposition from one of their agents, If the regional
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director sees fit to do so, you or your attorney may question said agent in the
presence of him (the reglonal director) and sald agent can lie all he pleases.
You haven't a chance in the world of doing a thing about it. They are totally
free of any responsibility for their actions or mistakes or liability for any
loss they may cause their victims. They don't even need to check one's records
which in my case were available for their inspection at any time, before levying
a jeopardy assessment. Their claims that I was uncooperative were just as false
as we proved in over 314 years all their charges listed against me in their
jeopardy assessment to be, - .

I've been through about seven years of plain hell on this deal and I would
sure like to cause them to accept some responsibility for their mistakes and

- the years of worry and misery they have caused me. It was all so uncalled for and

unnecessary, if they had only bothered to take the trouble to examine my records
which were open and available to their agents at my accounting office at any
time had they cared to inspect them. .

I would very much like to carry this thing on and exhaust every possible
chance to pin the blame on them for all the loss and misery they have caused
the wife and I and get some aetual recompense for the harm they have done
me. Don't you feel that I should be entitled to more than just an “I'm sorry” for
the lost years and misery they have caused me? Our case was put on A.B.C. T.V.
program “A Question of L.R.S. Power"” and I hope to get it publicized nation
wide in every possible way. Can you help me? I've been warned by people in a
position to know, not to irritate the IR S. or suffer the consequences. I just
can’t suffer any more than I already have.

When our case was put on the A.B,C. T.V. program there was an article printed
in our local paper, the “LaGrande Observer”. They, like everyone else, are scared
to death of the L.R.S. and are not about to print anything that concerns the
IL.R.S. unless they are absolutely sure of the accuracy -of all statements made.
They consulted with the Portland office of the I.R.S. to verify my statements nnd
as usual the ILR.S. men explain how they are so fair, just and within the
law in all their actions. In their answer to my charges they intimated that there
had been a ruling since the filing of the jeopardy assessment against me which
caused a change in their treatment of the sale of our ranch as an installment
sale. That, like many of their statements is just not true; simply more lies to
try to justify their actions. Am enclosing said clipping and my attorney, Mr.
Leo Meysings commented on same, that this ruling was made prior to their
consideration of iny case and had been for several years.

Over the years of worry this thing has become an obsession with me and
I'm willing and anxious to go to any length to see that I get more than just
a qualified “I’m sorry” for the years of plain hell they have caused me. I
don’t know how I can get this story spread widely enough across the country
to get some semblance of justice for the wrongs done me by the ILR.S. but I'm
sure going to try to the best of my ability to do so. The N.B.C. T.V. program
by David Brinkley called a spade a spade and I sure hope will produce a
decided change for the better in L.R.S. methods of extortion they now commonly
use to enforce their totally unfair and brutal collection methods on their
victims.

In the N.B.C. program by David Brinkley the LR.S. representative Mr.
Donald Alexander came down off his high horse he was so smugly on, through
the A.B.C. program and was literally mumbling through his beard before the

- end of the program. More power to David Brinkley for being unafraid to call

a spade a spade. Such a program I'm hopefully thinking will cause some radical
changes in I.R.S. methods.
A detailed chronical of our case enclosed.

Very truly yours,
Ep McCANSE.

In 1964 my two daughters, Audrey Cummings and Bonnie Graham, and I were
the owners of certain ranch and farming propertles located near North Powder,
Oregon, In the latter part of 19684 we sold these properties on an installment sales
contract for the sum of $960,000.00. Less than thirty per cent of the sales price
was in the form of cash and the balance was to be pald according to the terms of
the installment contract executed between ourselves as sellers and the buyer as
purchaser. Prior to the sales my daughters and their husbands and I had operated
the ranch as a three-way family partnership. The real properties, however, were
owned by my daughters, their husband and me as tenants in common. The afore-
mentioned sale occurred in July of 1064, - . ‘
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In reporting the sale transaction for Federal and State of Oregon income tax
purposes appropriate elections were made to report the gain from the sale accord-
ing to the installment method as permitted under Section 453 of the Internal Re-
venue Code. During the latter part of the subsequent year 1965, the partnership
and the personal income tax returns of my two daughters and their husbands and
those of my wife and I were subjected to an audit which appeared to be a rou-
tine Internal Revenue Service field audit. On December 5, 1965, without prior
warning the Internal Revenue Service and the State of Oregon Department of
Revenue issued a jeopardy assessment against my two daughters and their hus-
bands and me and my wife. The amount of the jeopardy assessment issued against
my wife and I was in the amount of $119,000.00. At the time of the audit and for a
number of years prior thereto my wife and I were also the owners of a fifty per
cent stock interest in Ronde Valley Lumber Company, an Oregon corporation. At
that time I was President of such corporation, which was engaged in the manu-
facture and sale of lumber and other forest products. The remaining fifty per
cent of the stock of such corporation was owned by a Mr. C. W. Hoffman and
members of his family.

The issuance of the jeopardy assessment referred to was without either written
or verbal warnings from the Internal Revenue Service or the State of Oregon as
to the reason for such assessment and without explanation of any kind as to why
jeopardy assessment procedures were invoked against my family and I. Coincident
with the issuance of the jeopardy assessment by the State of Oregon Department
of Revenue the latter caused to be filed against my personal residence an income
tax len and on December 23, 1985, the Internal Revenue Service caused to be
issued against my stock ownership in the Ronde Valley Lumber Company a levy
thereon as well as a selzure of my personal bank account. Similar levies and sei-
z\lu'es of my salary and other amounts due me from the lumber company were
also made.

Upon being notified of the-levy upon my fifty per cent capital stock interest in
Ronde Valley Lumber Company and the seizure by the Internal Revenue Service
of my bank account balances, I conferred with Mr. Leo Meysing of Portland, Ore-
gon, an attorney, who advised that while the Internal Revenue Service-had the
power to issue a jeopardy assessment, they possessed no statutory authority to
sell assets or properties to collect the tax unless I gave consent to such sale or
unless the property was of a perishable nature. He advised me, however, that after
a lapse of thirty days following the issuance of the jeopardy assessment the In-
ternal Revenue Service could continue to seize liquid assets in the form of salary,
bank accounts and other cash credits unless I was able topost a bond with the
Internal Revenue Service in an amount equal to the amount of the jeopardy as-
sessment to provide the Internal Revenue Service with security in the event the -
taxes were subsequently found to be justly owing.

In follow up of the advice I had received from Mr. Meysing, I attempted to
procure through the services of the Banm Insurance Agency in LaGrande,
Oregon, a bond in the amount of $119,000.00 to cover the levy. In connection with
such application I tendered as security my capital stock in Ronde Valley Lumber
Company which had a value at such time in excess of $950,000.00. In electing to
utilize the services of Baum Insurance Agency I felt that this would be a likely
source -for the acquisition of the bond in question because this irm handled all
of the casualty and broad underwriting of the Ronde Valley Lumber Company
and was therefore well aware of the financial net worth of the corporation and of
its financial circumstances in the community.

Toward the end of February, 1966, the collection agent for the Internal Revenue
Service, operating out of their office in Pendleton, Oregon, advised me that unless
the bond was forthcoming within ten days further collection action would be taken
in pursuit of the jeopardy assessment. At the end of this ten-day period, the col-
lection agent from the Internal Revenue Service, a Mr. Pattison, and I met with
Mr. Baum, at which time Mr. Baum informed me that he was unable to procure
the bond. This meeting occurred on the afternoon of March 4, 1966.

On Monday, March 7, 1966, I was advised by Agent Pattison that unless ¥ paid
in full the jeopardy assessment in the amount of $119,000.000 the Internal Reve-
nue Service was going to sell my fifty per cent capital stock interest in Ronde
Valley Lumber Company to certain unnamed and unidentified individuals who
had tendered offers in undisclosed amounts for my said fifty per cent stock
interest. Upon receipt of this information I immediately contacted my account-
ant, Mr. Robert Guthner, of Salem, Oregon, and Mr. Leo Meysing, of Portland,
Oregon, to ask them to intercede for me on my behalf with the District Director
of the Internal Revenue Service, Mr. O. Erickson, to ask for an extension of time



‘#“,én‘

gy w"&

43

within which to procure the bond to cover the payment of the taxes which were
the subject of the jeopardy assessment. Mr. Meysing and Mr. Guthner made an
appointment with Mr. Erickson at his office and requested a 48 hour delay within
which to procure the bond. Through sources-of his own Mr. Meysing had been
advised that such a bond was avallable through a Portland, Oregon, based in-
surance underwriter. Following a lengthy meeting with Mr. Erickson and the
Chief of the Collection Division of the Xnternal Revenue Service, Mr. Rushford,
Mr. Erickson advised Messrs. Meysing and Guthner that he would advise them
as to their decision in regard to the extension. Mr. Erickson and Mr. Rushford
confirmed to Messrs. Meysing and Guthner that the involuntary sale of our stock
was in fact contemplated for the following day, namely March 8, 1966, but that
they would take our request under advisement pending final decision. At 4:30
p.m, on the afternoon of March 7, 1966, Mr. Rushford called Mr. Meysing and
advised him that the forced sale of my stock in Ronde Valley Lumber Company
was.to occur the following morning at 10:00. He claimed to have three unnamed
and unidentified parties interested in effecting the purchase of the stock.

On the evening of March 7, 1968, after Mr. Meysing had advised me of the
Internal Revenue Service’s position, I, in desperation, contacted Mr. C. W,
Iloffman, my partner in the lumber mill, and explained my problem. Mr. Hoffman
and I had been on friendly terms as co-owners of the lumber mill and he as-
sured me that the mill or he would help me in any way possible to raise the
$119,000.00 by the March 8, 1960, 10:00 deadline set by the Collection Division
of the Internal Revenue Service.

We had been on very friendly terms, and I had some $25,000.00 due my account
from the mill. After telling me he was sure he could have the $119,000.00 the
next day he asked me if I would be willing to put up three-fourths of my shares
of mill stock as security for the loan, and I distinctly remember my reply. I said,
“Hell, yes. I'll put it all up.” The following day, March 8, 1866, I went over to
the bank in LaGrande, Mr. Baum and the bank manager, Mr. Sullivan, were
there and figured up what three-fourths of my stock amounted to in shares. It
required the splitting of one certificate to come up with the proper number of
shares. I got my wife to come down to the bank and sign, and I signed the stock
powers, I believe they called them, After signing I told Mr, Sullivan I was very
concerned as I had seen nothing stating I had the right to get my stock back on
repayment of the loan. Both my accountant and attorney had assured me I did
not owe any part of that $119,000.00 assessment. I had certainly not received
over 29 per cent of the amount of the sale. The cattle, machinery, and irrigation
equipment they claimed I had sold had all been taken to my daughters’ ranches
in British Columbia and were not sold. I have to admit at that time I was pri-
marily worried about being able to get my stock back. The day after signing the
stock powers I asked Mr. Hoffman if he wanted a note or how he wanted to
handle the transaction. He replied that his attorney, Mr. Blaine Buchanan of
Chattanooga, Tennessee, was tied up and unable to come out to Oregon at that
time and to temporarily treat it as a sale. Being worried about it, I had my
accountant try to get something in writing saying I could get my stock back on
repayment of the loan. Mr.- Hoffman assured him I could have it back any time
I paid back the loan. ]

It took almost 3%, years to get the I.R.S. to admit they were wrong and that
Fowed no part of the $119,000.00. More months went by before the refund was
made. Since the refund was in excess of the original assessment, it had to be
reviewed and approved by a joint committee of Congress, which ultimately ap-
proved the refund action without exception.

The stock powers were signed on March 8, 1966. I received the refund in
August of 1969. After receiving the refund I contacted Mr. Hoffman to find out
what interest and expenses he might have incurred in getting the $119,000.00.
His reply was that he was out some $300,000.00 and still had a tax problem to
figure out and could not give me a figure at that time. In reply to a letter sent
him by my attorney he said it was a sale, that I knew it was a sale, and he was
not interested in returning my stock. In the time elapsed after I put up my stock
as security for loan the mill cleared right at a million dollars,

My attorney advised me that due to the disproportionate amount of money ad-
vanced by Mr. Hoffman in relation to the total value of the stock and coercion
imposed upon me by the Internal Revenue Service, my initial effort should be
to attempt to recover the stock from Mr. Hoffman. My attorney further advised
that the Federal Tort Claims Act exempts the Federal government from any
liability in connection with assessment or collection of any tax and if redress
were to be obtained against the government it would be necessary to obtain the
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passage of a special act of Congress to confer jurisdiction upon the court of
claims to hear my claim. Having subsequently brought an action against Mr.
Hoffman for civil redress, 1 have had attorneys' fees, CPA fees and uppmisers’
fees in excess of $90,000,00, and other expenses, This ordeal has been going on
for about six years and has just about left me a Welfare case. The six years plus
have taken a terrific toll of worry, health and cash.

After a searchng evaluation of an offer made to me by Mr. Iloffman's
attorneys for my remaining one-eighth interest in the mill, we decided our best
course was to accept and put an end to the litigation expenses. Mr. Hess, Mr.
Hoffman's attorney, assured me and I have no reason to doubt it, that in case I
were to get a favorable verdict at the trial set for the 6th of November, 1972,
they would appeal the case clear to the U.S. Supreme Court if necessary. I have
been hiring attorneys and CP’A’s for going on the seventh year.

In this settlement with the Ronde Valley Lumber Co. and My, Hoffman they
have agreed to pay me $335,000.00 spread over three taxable years. This pretty
well sets a value on what the IL.R.S. beat me out of. Three hundred thirty-five
thousand dollars for one-eighth interest in the mill figures out that the stock
I was forced to let go was worth three times that, or $1,000,000.00, when in fact
I owed the Internal Revenue Service nothing. This does not take into account
the attorneys’ fees, accountants’ fees, or in any way the terrific mental toll
on my wife and-me.

I have, in the last seven years, worried xmself nearly into the grave and the
Internal Revenue Service was dead wrong on every point. The whole mess

_.could have been avoided if they had just been content to tie up all my assets,

which were worth more than ten times the amount of the assessment,

My books were available for inspection to the state and federal income tax
boys at any time at the office of Lippold, Brenner and Bingenheimer in Salem,
Oregon. They quite evidently never examined them or they would have known
that I did not owe anything. In fact, I believe I had a small refund due me at
that time. When, in the first week of March, 1960, I first contacted my attorney,
Mr. Leo Meysing, 414 Pittock Block, Portland, Oregon, and told him my prob-
lem he told me there was something queer about this case. He said the Inter-
nal Revenue Service does not usually impose jeopardy assessments and more-
over are forbidden by law to sell property seized in connection therewith unless
the same is of a perishable nature. He, like I, has never been able to ascertain
why the Internal Revenue Service took the action it did except to wilfully use
the full power of the Federal Government to destroy me financially.

Where is there any semblance of justice or constitutional right in this land
of freedom ? There just is no such thing when the LR.S. decides to ¢lean you out.
You are guilty till proven innocent, and you can be 100 per cent innocent but
still it is up to you to pay the expenses and prove your innocence in a country
where you are supposed to be innocent till proven guilty. With the LR.S,
this just isn't the case. What protection does an honest taxpayer have against
a totally wrong, vicious claim made against himm by the I.R.8.?

One can shoot and kill a presidential candidate and it would seem that every
segment of our legal process immediately goes all out to provide every means,
including a tremendous amount of taxpayer money, to see that he gets all the
lielp possible to protect him, be he a U.S. taxpayer or otherwise, The last I heard
the so and so was still with us and the taxpayers were paying his keep (epenl\-
ing of Sirhan Sirhan).

When the I.R.S. finally decided I owed them nothing, the IRS «at down and
figured up what tax I should have paid on the sale of the ranch and came up with
a figure that was within $5.00 of the amount my accountant had figured I owed
at the time of the sale and which amount I had paid te the IL.R.S,

It looks funny that they were so anxious to levy the jeopardy assessment when
they surely knew I did not owe anything or would have known if they had done
even a superficial search of my records. They would have been just as sure of
obtaining their money with a lien on all my assets as they were in forcing the
sale of my stock to get it.

Where does our vaunted justice for all, and constitutional rights, come into this
picture? The I.R.S. can be completely wrong as they were in this case, vicious to
the last degree, but are totally and completely immune from any responsibility
for their mistakes (if indeed it was a mistake).

Who thinks the Gestapo of Germany or the Secret Service of Russia were
tough? If so, they haven't dealt with our LR.S. for it is just as arbitrary. What
can a totally innocent taxpayer do to right the wrong done him by the ILR.S.?
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My attorney has been a tax attorney for years and he tells me this is the most
unjust case he has ever seen or heard of,

1f you care to try to do something about this case I'll be glad to get all the
data I have relative to it and meet with you at your convenience and go iuto all
details. This letter is rather lacking in details but one thing speaks for itself
The I.R.S. gave me back the $119,000.00 plus something like $24,000.00 in interest
for the time it took us to convince them they were entirely wrong in their actions
agaiust me, The thing that bothers me is that I lost a lifetime of work through
a false claim made against me by the I.R.S. My attorney tells me they had the
authority to place the assessment against me if they thought they might be in

“danger of losing the tax monies due them, but they were absolutely wrong and

acted in violation of the law in forcing the transfer of my stock. My mill stock was
worth, at that time, nearly ten times the amount of their levy. I could not
possibly have beat them out of it in any way. If they had levied against the stock
pending the outcome of my efforts to prove I did not owe that amount they would
not have had to pay interest on the $119,000.00 for the time they held it.

They were dead wrong all the way, but they cost me a lifetime of earnings
and aren’t even sorry for all the loss and expense they have caused me. The mill
and its holdings in land, timber, cattle and machinery is probably worth twice
what it was in March of 1966 and it was worth nearly $2,000,000.00 then.

One thing that could be done which I am sure would cause the LLR.S. to at least
look at one’s records before starting an action would be to hold them financially
responsible for all costs when they are proven wrong. In my case that would have
come to many thousands of dollars.

When they levy a jeopardy assessment against one and tie up all his assets his
credit is gone completely. If I had not had friends who were willing to loan me
the cash to fight for over six years I would have lost everything I had worked
a lifetime for, including my home. It seems that the IL.R.S. operates with that
fact in mind. Most people are afraid to fight them, do not have the cash or credit
to do so, and as in my case, everything one has accumulated goes by default.

I’'ll admit that in the over three years it took me to get that £119,000.00 returned
to me there were many times wlen I seriously considered giving up trying to
recover even though I knew I owed no part of the assessment against me,

Sincerely yours,
= Epsox R. McCaxsE.

[From the Observer, LaGrande, Oreg., Mar. 21, 1975]
LocAL MaN’s Dispute Wit IRS WILL BE Suowx oN TV

(By Mike Revzin of the Observer)

Ed McCanse, 74, 1502 1st St., has fought a battle with the Internal Revenue
Service (IRS) that he says has cost him heavily—financially and emotionally.

Details of McCanse’s case, along with other taxpayers who have had disputes
with the IRS, will be documented on ABC-TV’s “Close-Up” prograni, shown
locally on channel 2, (cable 2 and 6) at 10 tonight.

McCanse claims he lost $1 million worth of stock in his effort to raise money
to pay $119,000 worth of taxes which the IRS later said he didn't owe.

MecCanse's case began in July 1964 when he and his two daughters sold their
ranch and farming property near North Powder for $960,000. Thirty per cent ot
the purchase price was paid in cash, with the rest being paid in installments.

During the latter part of 1965, McCanse and his daughters were audited by the
IRS. As a result the IRS claimed McCanse owed $119,000 in taxes and placed a
Jjeopardy assessment against him.

A jeopardy assessment is used by the IRS when it belie\eq that, if it waited
the usual 30-day appeal period, the taxes would be uncollectable, such as in a
case when soliieone is taking his assets out of the country.

John Doss, who is currently chief of the IRS collection division in Oregon,
says that jeopardy assessments are rare, that there have only been two in Oregon
since 1068 and that they must be reviewed by people at three levels of the 1RS,
all of whom must agree it is necessary.

McCanse says that IRS claimed he did not report money he earned from the
sale of property, livestock and machinery. -

“Somebody had to have fed them a bunch of information that was entirely
false,” he said. “The cattle, machinery and irrigation equipment they claimed
I had sold lll(illd’ all been taken to my daughters ranches in British Columbia and
were not sold.’

65-738—76——4
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.Dogs, who was not pergonally involved in this case but says he is familiar with
it, explained the IRS reason for a jeopardy assessment.

“In this particular case, the investigation at the time indicated to the investiga-
tion officer that, in his opinion, the collection of tax would be in jeopardy if we
waited to assess it,” said Doss, adding that IRS officials at higher levels agreed
with this opinion. :

“In this case, I think the feeling was that the taxpayer (McCanse) was divest-
ing himself of assets in Oregon and was planning to move to Canada to avoid
the payment of taxes.”

Doss said that, when a Jeopardy assessment stops someone from doing some-
thing, it is difficult to prove that he would have done it if the assessinent had not

been made.
MONEY RETURNED

McCanse raised the money to pay the $119,000 in taxes, but three and a half
yvears later the IRS returned the money, along with $24,000 interest, and said
that he did not owe it.

McCanse fecls the IRS made a mistake, but Doss says the refund to McCanse
was the result of & court decision which changed the interpretation of tax laws
regarding installment purchases,

At the time of the jeopardy assessment, McCanse owned 50 per cent of the stock
of the Ronde Valley Lumber Company, Union. McCanse says that the IRS seized
his personal bank account and threatened to sell his stock to raise money for the
taxes that it =aid he owedr

Doss says that a lien was placed on his property and a notice of levy was served
on his attorney. He adds that McCanse was given approximately 40 days in which
to post a bond to insure payment of taxes or to pay the taxes.

McCanse says he asked the IRS for an extension of time, but that the IRS
refused at the last minute. Doss contends that the IRS gave him an extension

of “two or three days.” :
SEEK HELP

. McCanse says he went to his partner, C. W. Hoffman, 1105 L Ave. and asked
or help.

‘According to McCanse, Hoffman agreed to loan him $119,000 for the bond if
MecCanse would put up three-fourth of his stock as security for the loan.

McCanse says that Hoffman told him that this transaction would be temporarily
treated as a sale. But, according to McCanse, “Mr. Hoffman assured him (my
accountant) I could have it (the stock) back any time I paid back the loan.”

In August 1969 McCanse recelved a refund for the $119,000 from the IRS. But,
according to McCanse, when he contacted Hoffman about his stock, Hoffman re-
portedly told him, “He was not interested in returning my stock,” and that “I
(MecCanse) knew it was a sale.”

When contacted by The Observer, Hoffman said that the transaction involving
McCane’s stock was definitely a sale, not a loan. “It wasn't a loan at all,” he said.
“It was a sale.”

“I bought three-fourths of his stock,” Hoffman continued. “Then, two or three
years after that, he claimed it was loan. We had it in black and white here where
h: signed paper after paper that it was a sale, It was not a loan. We never spoke
of a loan.” -

McCanse sued Hoffman to recover his stock, but the case was settled before it
came to trial with Hoffman and the company buying McCanse's remaining one-
eighth interest in the company for $350,000. McCanse contends that, based on this
price, he had been forced to let go of $1 million worth of stock for $119,000.

NO VICTORY

McCanse says that his success in getting his money returned by the IRS was
not a victory. He estimates that he spent $70,000 in fighting the case, and said
that the greatest loss was in having to give up his plans for travel, and suffering
years of worry about whether or not he would be able to repay the thousands of
dollars he borrowed from friends and relatives to fight the case.

McCanse says that the IRS would have been just as sure of collecting its money
(if the IRS claim had proven true) by placing a lien on his assets, rather than on
forcing the sale of his stock. “They had all my property tied up. They couldn’t
possibly lose anything,” he said. It was just viciousness on their part.



-
e

S,

¢!

47

1 wphég (HHETREY dre‘iibove the law. They're not responsible for thelr mistakes

- or any damage they may do to you.”

Doss replied to this charge. “None of our employes are subject to personal suits
for going about the performance of their duties in accordance with the law and
procedure,” he said, but added, “If they do it incorrectly or wrongfully, they can
be held accountable.”

He sald that the public is safeguard against mistakes by the IRS through the
constant scrutiny by Congress and the press as well as by self-scrutiny by the IRS.

“The type of situation with Mr, McCanse is a troubling matter for him, I know,"”
sald Doss. “And it 1s of concern to the IRS. I do want to stress one thing, ‘At the
time we're talking about, 1965 and 1966, the facts of the situation then indicate
that our people proceeded in accordance with laws and regulations and all the
safeguards that are built in.”

Senator HasgeLr. Qur next witness is William T. Plumb of

Washington, D.C.

STATEMENT OF WILLIAM T. PLUMB, JR., ESQ., HOGAN & HARTSON,
’ WASHINGTION, D.C.

Mpr. Pruxe. Thank you, Mr. Chairman.

Although it is in the power of Congress to insist that a taxpayer
pay first and litigate later when a disputed tax is determined against
him, it has been the policy for half a century, in the case of income,
estate and gift taxes, to allow the taxpayer to have a proposed assess-
ment reviewed by the Tax Court before he is compelled to pay. An
exception was necessarily made, however, for the situation where
collection of the tax ‘wou{d be jeopardized by delay.

Through the years, Congress has expanded the rights and protec-
tions enjoyed by one against whom a jeopardy assessment is made. The
Commissioner 1s required to send a deficiency notice within 60 days
after the assessment, so that the taxpayer may enjoy the same right of
Tax Court review that others are entitled to. Until the Tax Court has
decided the case, the tax collector is forbidden to sell the taxpayer’s
property, unless it is perishable or-would be unduly expensive to
retain. ’

Senator Haskerr. Mr. Plumb, it is a little hard to follow you when
you read that fast. Your statement will be included in the record in
full. I think it would facilitate matters if you could just talk to me.

Mr. Proms. I am afraid that my capacity to just talk—I am not a
courtroom lawyer. I think I can do it better by reading. I will try to
hold the speed down, but I have a tendency to let go. I will try to
control it.

Senator Hasxerr. All right, go ahead.

Mr. Pruas. Unless the taxpayer can give a bond, which is impos-
sible in the many cases where the assessment exceeds the taxpayer’s
assets, other collection measures may he taken even while the contest
in the Tax Court continues. His bank accounts, receivables and wages
may be seized under levy, automobiles and other movable assets may
be seized and held in storage, but not sold. His business may be placed
in the hands of a receiver, and tax liens may be filed against all his
property.

In consequence, he will be unable to get business credit unless he is
able to negotiate a subordination agreement with the tax collector;
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likely to happen. He may be unable to practice his trade, to pay his
living expenses, to keep his property insured and in repair, or to pay
the legal and accounting expenses of establishing that the tax is not
owing or of defending related criminal charges.

The courts have almost uniformly held that there is no right of
preliminary judicial review of the Service’s belief that a jeopardy
assessment is justified. '

Termination assessments are similar in purpose and effect. but they
presuppose a more urgent situation of jeopardy,-usually involving
some affirmative act of the taxpayer designed to avoid collection of
the tax. and making it necessary to terminate the taxable year pre-
maturelv and compute a tax for the short period, which may be im-
mediately collected.

I might say that in the Manual that the first witness spoke about,
the guidelines, including the fact that you are engaged in criminal
activity and so forth are the same. They do not require any affirmative
act. But the law contemplates, I think, that there be some affirmative
act that indicates you are either going to leave the country or conceal
vour assets or whatever in order to terminate the taxable year.

Although collection of termination assessments too may be stayed
by giving bond, if the taxpayer is fortunate enough to be able to do so,
this long neglected provision fails to provide expressly for Tax Court
review or for delaying sale of the taxpayer’s property until the liabil-
ity has been judicially established.

The courts of appeals are divided on whether the termination assess-
ment is really a form of jeopardy assessment, to which those protec-
tions apply by implication, and the issue is now pending before the
Supreme Court.

Drastic as those remedies are, they are undeniably necessary in ap-
propriate cases. But it is vital that such powerful weapons, which have
been called “the sovereign’s stranglehold on a taxpayer’s assets,” and
which necessarily bear most heavily on those who are financially less
secure, should be confined to their proper purpose. i

Despite stringent internal administrative safeguards, there is some
evidence that the termination and jeopardy procedures have been used
against criminal suspects to inflict a form of punishment withont trial,
by seizing and selling all the taxpayer’s property to satisfy a tax lia-
bility arbitrarily determined.

The first essential form of relief is to provide a speedy disinterested
review of the question whether the tax is actually in jeopardy. Mis-
takes do occur, as well as plainly arbitrary actions, and it is contrary
to our concept of fairness and justice that the only protection a person
has against abuse of these extraordinary powers—whether he is a
criminal suspect or an ordinary citizen—Ilies in the Service’s own inter-
nal policy limitations and review.

Even if only a few of the publicized cases of alleged oppression have
substance—and many of the reported cases arose on motions to dismiss,
so the facts may or may not be true as presented by the taxpayer in
the case—the Congress should be concerned that they occur at all,
with no remedy afforded.

The American Bar Association, therefore, in 1958, urged legislation
permitting the district courts, by declaratory judgment, to determine,
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in advance of payment, whether collection of a tax is in fact in jeo-
pardy. If it is not, the Service would be remitted to the customary pro-
cedures for determination of the tax. The reform is a highly desirable
one, although I have called attention in my paper—that is the longer
paper that I have filed—to a number of technical and substantive 1m-
provements that ought to be made in it.

The most significant modification I would urge is that, if the court
does find that jeopardy exists, it should be empowered nevertheless to
give the taxpayer partial relief if it finds the tax is arbitrary or exces-

_sive, by making a preliminary determination of the maximum amount

that appears likely to be sustained in later litigation of the merits.

The court might then limit the lien of the jeopardy or termination
assessment and the amount that may be collected or retained pending
final disposition of the case, without prejudice, however, to the rights
of the parties to establish a greater or lesser amount in the Tax Court.

I believe an earlier witness spoke of a bill that your committee had
in draft. I have only seen the one that the Ways and Means Com-
mittee released a few days ago. That bill would provide a procedure
for testing not only whether there is reasonable cause for making the
jeopardy or termination assessment but also whether the amount
assessed was “appropriate under the circumstances.”

Since the finding is to be made within 20 days after the taxpaygr
petitions for relief, it is obvious that a final determination of the tax
is not contemplated at that stage, but that the committee envisions
the preliminary finding of unreasonableness that I have suggested. But
the draft bill would place jurisdiction in the Tax Court, not the district
court, necessitating that a commissioner of that court be instantly
detached from his other duties and assigned to journey to the tax-
payer’s vicinity in time to hear and decide the matter within the 20-
day period.

Even if only a few hundred jeopardy and termination assessments
were made in a year, as was the case before the flood, the seven Tax
Court commissioners would be kept jumping around the country and
would have no time for their other duties. I wonder if it might not be
more efficient and economical to vest the power to make the preliminary
determination in the local district court, as the ABA proposed.

Another proposal of the American Bar Association, which is not
reflected in the House bill, would empower the district court, even if
jeopardy exists and the asserted tax exceeds the assets, to order release
of funds to pay the necessary cxpenses of civil or criminal litigation
relating to the tax liabilitv, as well as the costs of necessary repair,
maintenance, and preservation of the liened property and certain other
tax liabilities. That too is desirable relief, although in my paper I have
suggested some technical improvements.

One substantive suggestion is that some modest amount of the tax-
nayer’s funds ought also to be allowed to be released by the court for
the essential living expenses of one whose bank account, wages, and
means of livelihood are frozen by the still unsettled tax assessment.

The recent litigation on termination assessments has brought to the
fore the urgent need for expeditions determination of the merits of
such exactions. Because if the tax is found to be in jeopardv, the tax-
pavers property is still going to be tied up for an indefinite period
and it should be speeded up in some way that the merits can be reached.
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The more concerned courts have therefore required that a deficiency
notice be issued within 60 days after the termination assessment is
made, so that the ta-xgayer may go at once to the Tax Court. While

at can be done within the framework of inter-
pretation of existing law, I regard it as an exercise in futility. Long
before the Tax Court can hear and decide such a case on the merits,
the normal taxable year will have been completed and the determina-
tion for the short period will have become moot.

I sug%est instead that a relatively short but not impossible time
limit, following the filing of a return by the taxpayer for the full year,
should be prescribed within which the Service should be required to
make a definitive determination of a deficiency for the year as a whole,
on pain of having the termination assessment vacated.

Meanwhile, of course, the taxpayer’s property will have been in cus-
tody or tied up by a lien, but letting him petition the Tax Court before
th full-year determination is made would afford little relief from that
groblem. Relief in that regard is better provided by empowering the

istrict court or the Tax Court, in a preliminary summary proceeding,
to determine the existence of jeopardy and to limit the lien to the
maximum amount of tax that appears likely to be sustained.

There is need for protection also against forced sale of the tax-
%z;lyer’s property pending final determination of the merits of the tax.

at is now provided in the case of ordinary jeopardy assessments of
income, estate, and gift taxes, but whether it applies also to termina-
tion assessments is in dispute.

Such relief clearly is now unavailable in the case of miscellaneous
taxes, which can be collected as soon as assessed, whether the regular
or jeopardy procedure is used, there being no right in any case to prior
Tax Court review. While the Service is often willing to hold off col-
lection of miscellaneous taxes, if the taxpayer makes a test case by
paying the tax on a single item or transaction, there is no compulsion
on it to do so. :

The Ways and Means draft bill would extend the protection from
forced sale to income tax termination assessments, and also to jeopardy
assessments of miscellaneous taxes, but the protection would last only
until the preliminary determination, adverse to the taxpayer, is made
that jeopardy actually exists.

Consistently with the present rule for jeopardy assessments of
income taxes, the restraint on forced sale should extend for the dura-
tion of the contest of the merits of the tax, conditioned upon prompt
pursuit of the appropriate remedies. In the case of miscellaneous
taxes, the rule should be no less generous to one against whom a regu-
lar assessment is made than to the victim of a jeopardy assessment.

Senator HaskeLL. Now, Mr. Plumb, you have practiced law for a
considerable length of time. Have you personally dealt with these jeop-
ardy or termination assessment matters ?

Mr. Prums. Not to any significant extent, I am primarily a corpo-
rate tax man. I got into this through bar association activities about 20
years ago and became a writer on this subject, but I have not had a
great deal of practical experience on it.

Senator HasgeLr. You have been following the area for about 20
years though? : :

- Mr. PruMs. Yes.
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- Senator Haskerr. Then from your experience in bein%' interested in
the area, under what circumstances does the IRS usually make a ter-
mination assessment? :

Mr. Prums. Until the recent drive on the narcotics suspects and so
forth, I think it was primarily made when an alien wanted to leave the
country. He was required to file a return up to the date of his depar-
ture. And they then assessed the tax. Now, of course, if one leaves
without going through that procedure, then they would probably
make an assessment against him when they hear he is going to leave.

It became a device used against criminal suspects just in the last few
years, as Mr. Silver mentioned. I do not believe there was a great deal
of it before. There were only, I think, seven-or eight reported cases
involving any mention that a termination assessment had been made
up until a few years ago.

Senator HaskerLy. Suppose the law was amended as you indicate and
there would be some kind of a hearing ahead of time—where the Gov-
ernment would have to set forth a jurisdictional basis for making a
termination assessment or jeopardy assessment as the case may be ; and
also as you suggest, make some kind of prima facie showing of the
amount due—what would be your reaction as to whether or not that
would hamper the Internal Revenue Service in its tax collection
proceedings? ) -

Mzr. Puoms. I think they ought to have at least something to show
the court. Obviously, however, they are going to have cases where the
tax is pretty much a guess, because 1f a man is caught at the border, for
instance, they are going to have to guess at that tax then and there or
the money is gone.

Now I think what we need is an immediate procedure to straighten
out the facts. But I think the Service has to have the power to assess
because, if you find a man leaving the country with $200,000 in the
motor of his car—and there was one such case—there is a pretty good
reason to believe—it may or not be—but the circumstances suggest
that there is a tax due. It takes some time to find out what it is and the
Service has to act fast.

I think the Service needs that procedure, but we also need very much
the procedure to get the man an immediate hearing on the subject.

Senator HaskeLr. And your suggestion for the immediate hearing
is the local Federal district court, as opposed to the Tax Court for the
reasons you gave?

Mr. PruMs. Yes. I think that is a practical way, because that court
is.always there. The Tax Court visits the area periodically: in some
areas, not very often. The Tax Court Commissioner, as I say, has other
duties. So I do not think it is a practical—of course, the Tax Court can
speak better to that than I can, but I do not think it is a practical
course, ' .

Senator Hasser: Mr. Morris has suggested a question to me. Some
people might feel that the Tax Court is the more appropriate place to
determine that jeopardy exists. So, if Congress should decide that the
Tax Court is more appropriate, would that, in your opinion, mean that
we should decentralize the Tax Court as opposed to the present system
of s1:tm?g in Washington and making periodic swings around the
country?

_ Mr. Proms. I think it is helpful to have a full Tax Court available
in one place. I mean, of course, many cases are in effect decided en
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banc, the more important ones. I think, in the first place, 16 judges—
assuming that remains the figure—would be spread pretty thin around
the country. That is an independent question of how the Tax Court
should operate. But I do not really think it would contribute to solu-

tion of this problem.

Incidenta{)ly, on the question of whether the Tax Court is better
qualified to decide the resistance of jeopardy; the Tax Court has never
nad the question of deciding whether tax is in jeopardy. That is a ques-
tion that never comes up. That has been an administrative question
and there has been no judicial review at all. And I do not think the
Tax Court’s experience specially qualifies it to determine—and the
judge on the scene perhaps is better able than the Tax Court judge to
decide—whether the man is about to abscond or has assets that he is
dissipating or taking out of the country.

. .

That is the kind of question that district judges can handle.

Senator Haskerr. All right, sir, I thank you very much for appear-
ing. Your testimony is very thoughtful and helpful. )

M. Prums. Thank you.

[The prepared statement of Mr. Plumb follows. A subsequent letter
received from Mr. Plumb appears at p. 236 of this volume. Oral
testimony continues on p. 79.]

PREPARED STATEMENT oF WiLLIAM T. PLunms, JR., WasHINGTON, D.C.

JEOPARDY AND TERMINATION ASSESSMENTS

Historieally, the only way a taxpayer could contest a federal tax assessment,
if agreement could not be reached administratively, was to “pay first and liti-
gate later.” [1] If he failed to pay the disputed assessment voluntarily, his
property became subject to an all-inclusive lien for the disputed tax lability, [2]
and could be seized and sold under administrative levy. [3] Prior to payment or
enforced collection, he could not obtain review of the assessment by injunction
([)glotherwise, [4] except perhaps in extaordinary and exceptional circumstances.

The controlling notion in the early years of our history was that “no govern-
ment could exist that permitted the collection of its revenues to be delayed by
every litigious man or every embarrassed man, to whom delay was more impor-
tant than the payment of costs.” [G) Over 50 years ago, however, rightly sensing
that such fears were exaggerated and concluding that the “right of appeal after
payment of the tax is an incomplete remedy, and does little to remove the hard-
ship occasioned by an incorrect asséSsment,” [7] Congress established the Board
of Tax Appeals (now the Tax Court) as a forum in which proposed deflciency
assessments of income, estate and gift taxes might be litigated before pay-
ment. [S] The statutory prohibition on injunctions was modified to permit the
taxpayer generally to obtain an injunction against assessment or collection of
any of those taxes until he had been given a notice of the deficiency and an oppor-
tunity to contest the validity of the tax before the Board. [9]

JEOPARDY ASSESSMENTS

It was recognized, nevertheless, that circumstances might exist in which the
tax had to be collected quickly or it might not be collected at all. The 1924 Act
provided, therefore, as does the law today, that those taxes might he immediately™

- assessed and -collected, without the delay oceasioned by sending a deficiency

notice and awaiting decision by the Board (or Tax Court), if the Commissioner
“helieves that the assessment or collection of a deficiency will be jeopardized by
delay.” [10] The general prohibition on injunctions applies in such cases, so the
taxpayer cannot contest the merits before payment by bringing a suit to enjoin
collection of a tax he considers to be excessive, even if he can show irreparable
injury (such as the ruination of a business or the impoverishment of a fam-
ily). [11) unless he is able to show in addition that the tax is-se arbitrary, exces-
sive, and without factual foundation that under no circumstances could the Gov-
ernment ultimately prevail. [12]
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In 1926, Congress concluded that the taxpayer who suffers such a jeopardy as-
sessment should not be denied the same opportunity as any other taxpayer to
seek review of the tax Hability by the Board (or Tax Court). Bince a deficiency
notice is the essential jurisdictional “ticket to the Tax Court,” [13] it was pre-
scribed that a deficlency notice be mailed within 60 days after the Jeopardy notice
if none had previously been sent. {14] Because of the exigencies of the jeopardy
situation, however, certain collection efforts may go forward before and during
such a contest of the merits. [15] Failure to send the deficlency notice in the time
prescribed, however, may invalidate the jeopardy assessment, [16] although the
Commissioner then may simply make another timely assessment and gain an-
other 60 days in which to send the notice, [17] while the taxpayer's funds and

_ property remain tied up and collection efforts continue, It is at least theoretically

possible that the taxpayer’s access to the Tax Court might be deferred indefi-
nitely by the making of a series of jeopardy assessments within the period of
limitations, with only the last being followed by a deficlency notice.

Congress, seeking to balance the interests of the taxpayer and the Govern-
ment in cases where a disputable tax has been assessed by jeopardy procedures,
has provided a number of ways in which undue hardship may be avolded.

From the outset, it was provided that collection of the assessment might be
stayed until the outcome of a Board (or Tax Court) contest by filing a bond
to secure payment of the amount determined to be due, {18] That remedy is
likely to prove illusory, however, for the very financial circumstances that cause
a jeopardy assessment to be resorted to will often make it impossible for the
taxpayer to procure a bond. [19]

In 1953, Congress provided further that the jeopardy assessment might be
abated, allowing the contest to proceed in the normal course like a regular
deficiency case, without need for a bond, if upon review it was determined
that the tax was not in jeopardy after all. [20] But that too may be a doubt-
ful remedy, for it depends upon convincing the same official who found the tax
to be in jeopardy that a mistake has been made. [21} No right to a formal
administrative hearing is accorded the taxpayer, [22] and the right to judicial
review of the finding is very doubtful. It is clear, at least, that the Tax Court
i{s confined to consideration of the merits of the tax and may not examine into
the existence of jeopardy; [23} and the absence of jeopardy is not a ground
for a court to order refund of the tax collected under such an assessment, (24}
That leaves the possibility of review of that issue by an injunction suit, since
in the absence of jeopardy the general statute permitting assessiment and col-
lection to be enjoined until normal deficiency procedures have been followed
is applicable. {25] One court has allowed such injunctive review, [26] but most
have stated, with little or no analysis, that the determination of jeopardy rests
solely in the tax collector's discretion, subject to no review by the courts. [27]

Prior to the 1954 Code, if no bond was filed and the jeopardy assessment
was not otherwise abated, a taxpayer’s property might be sold under levy
before the merits of the jeopardy assessment could be adjudicated, causing sub-
stantial hardship for many taxpayers, who not only lost their businesses or
other property beyond recall [28] but who, on ultimately vindicating their
position in the courts, could recover only the proceeds derived from a forced
sale, since that amount, rather than the true value of the property, was all
that had been credited on the erroneous tax. {29} The 1954 Code provided sig-
nificant relief from such hardships by forbidding the forced sale of the tax-
payer's property under a jeopardy assessment until the expiration of the time
within which he may appeal the deficiency to the Tax Court and thereafter, if
a petition is filed, until the tax determined by the Tax Court would be assess-
able in the absence of jeopardy. [30] Prompt sale is permitted, however, it
the expensges of conservation and maintenance will greatly reduce the net pro-
ceeds, ar if the property is perishable, [31]

An amendment by the Federal Tax Lien Act of 1966, although not confined to
jeopardy assessments, afforded relief from the practice of enforcing tax liens on
life insurance policies by causing their surrender, which had often destroyed
irreplaceable family protection without commensurate benefit to the Govern-
ment [32] a practice that one court likened to “wrecking of seized tangible
property in order to secure its junk value.” [33] Now, in most cases, a levy on
life insurance may be satisfied by paying the Government the loan value, witho't
destroying the policy. [34] -

In other respects, however, a jeopardy assessinent can still be devastating
to a taxpayer, if he is unable to provide a bond. Although a racrifice sale of his
property during the pendency of a contest may now generally be avoided, & lien
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foreclosure suit may be instituted as a vehicle for ,i)lacing his 'bus.lness in the
hands of a recelver pending determination of .the merit. [85] Other property

which might readily be spirited away or disposed of; despite the filing of the

lien, may be selzed under levies and retained by the tax collector without
sale, [86] thus depriving the taxpayer of the use of his automobile and other
essential personal property unti]l the c¢ontest is settled. The taxpayer’'s wages,
bank accounts, and other claims, being reachable without sale, may he appropri-
ated by levy while the contest continues, thus possibly rendering him “indigent
overnight” [37]—unable to pay his living expenses, [88] to keep his property
insured and in repalr, or to employ counsel and pay the other expenses of estab-
lishing that the tax is mnot owing [39] or of defending related criminal
charges. (40]) Even if the tax collector is content merely to file notices of lien,
without actual sejzure, .[41] the resulting priority over later extensions of

credit [42) may cause the drying up of sources of borrowed funds, on which the -

operation of the taxpayer's business may depend, unless the Commissioner in
his discretion agrees to subordination of the lien.[48]

. It is vital, of course, that the use of such a powerful weapon, which has been
called ‘“‘the sovereign’s stranglehold on a taxpayer’'s assets,” [44] and which
necessarily bears most heavily on those individuals and businesses that are
financially less secure, [45] should be confined to its proper purpose. The Service
appears to have made a determined effort to bring the possibility of abuse of
the power under control, by insisting that every jeopardy assessment be person-
ally approved by the District Director. [46] Further approval by the Director
of the Audit Division in the National Office is required if jeopardy is claimed
to exist for any reason other than the standard ones that (a) the taxpayer IS or
appears to be designing quickly to depart the United States or to conceal him-

self or (b) to place his property beyond the reach of the Government by removing

it from the United States, concealing it, transferring it or dissipating it, or (c¢)
his financial solvency or appears to be imperiled other than by reason of the
proposed assessment itself, [47] Requests for abatement on the ground that jeop-
arly does not in fact exist are required to be given expedited considered by
the District Director personally, subject to review by the Assistant Regional
Commissioner (Audit). [48] Officlals are admonished to use jeopardy assess-
ments “sparingly”, to take “care ... to avold excessive and unreasonable assess-
ments,” and to limit the assessment “to an amount which reasonably can be ex-
pected to protect the Government’s interest.” [49] / K
It is impossible for one on the outside to assess the overall effect of those
efforts at self-regulation. Although the Service apparently publishes no statistics
on the number of jeopardy assessments, figures furnished informally to writers
and practitioners in the course of years indicate a decline in the number from
about 2,500 in 1958 [50] to 279 in 1966 [61] and ‘“very few” (whatever that
may mean) in 1972, [62] Instances of overreaching reported in magazines and
on television may need to be discounted somewhat for the less than disinterested
character of the sources; and those in reported cases must be read in light of the
fact that they have almost invariably arisen upon motions to dismiss the
taxpayers’ complaints, the allegations of which must be taken as true by the
court for the purpose of the motions. The Government, on the basis of the
reported cases alone, may be subject to criticism not so much for having done
what it “‘was allegéed to have done (which stands unproved, at least judi-
clally), [563] but for standing on the position that, even if it did those things,
t,hel taxpayer is entitled to no judicial relief from arbitrary administrative
action. ' Co- " : ‘ :
Nevertheless, enough objective facts appear in the reported cases to suggest
that sometimes jeopardy assessments have been tailored, not to the evidence,
but to what was necessary to exhaust the discovered property of the tax-
payer, [04] or have been based on extreme and unsupported assumptions of
fact. [55]1 Most often, those instances have arisen when the awesome powers of
tax collection have been, as Commissioner Alexander has acknowledged, misused
as an adjunct to criminal law enforcement, affording a means of “summary
punishment to supplement or complement regular criminal procedures,’” and
they perhaps reflect the breakdown of the Service's system of internal con-
trols as a result of the use of interdepartmental strike forces, [66] But the
powers that have been turned against the criminal element can be, and allegedly
at times have been, turned against those holding unpopular (or merely opposing)
political, social, economie or religious views, [57] or against the ordinary citizen.
Another occasional source of complaint among tax practitioners is that the
threat of a jeopardy assessment, not otherwise justified by the eircumstances,

I8
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has so‘me,t,i'mes‘ been used as a club to ‘extract from & taxpayer an -agreement

B 1o exteénd the statute of limitations when an audit is incomplete. [58] Actually,

/i

a normil notice of deficiency will protect the Government as fully against the
running of the statute as will the making of a jeopardy assessment. [69] What
the Government would gain by using a jeopardy assessment in these circum-
stances is a burden of proof advantage, since it has the burden of proving any
new issues it injects into the case after the mailing of the deficiency notice, [G0]
and the jeopardy. procedure allows it 60 more days in which to complete its
investigation and perfect a deficiency notice raising all the issues it expects to
rely on. But that is hardly a sufficient excuse for subjecting the taxpayer to the
consequences of a jeopardy assessment. The Service maintains that it has put
out stringent prohibitions against such use of jeopardy assessments, and that
control is maintained since that ground is not one of those on which a jeopardy
assessment could be made without National Office approval. [61] That defense
may not be wholly responsive to the charge, however, since the threat of a jeop-
ardy assessment might be made by the auditing agent even though he lacks the
power to exccute it; and the complaints of such threats do recur despite the
Service’s assurances, -
; TERMINATION ASSESSMENTS

Ever since 1918, the law has provided, with minor variations, that, if the
Commissioner “finds that a taxpayer designs quickly to depart from the United

. States or to remove his property therefrom, or to conceal himself or his property

therein, or to do any other act tending to prejudice or to render wholly or partly
ineffectual proceedings to collect the income. tax for the current or the preceding
year,” or if he finds that collection of the tax.of a corporation will be jeopardized
by a distribution in complete or partial liquidation, he shall declare the current
taxable year immediately terminated. The tax for the short period and for the
preceding taxable year, whether or not the time for flling a return and paying
the tax has expired, then becomes immediately due and payable unless the tax-
payer puts up a bond.[62] In all but name, the assessments made under this
provision -are jeopardy assessments,[63] although the law here “presupposes
a more exigent situation of jeopardy’ than that covered by the general jeopardy
assessment provision.[64] However, although the provision is found in the sub-
chapter of the Code headed “Jeopardy,” it does not expressly label them jeopardy
assessments, and it will help to distinguish the two procedures if I follow the
Service’s terminology and refer to them as “termination assessments.” {65]

The Service’s internal policy guidelines on termination assessments closely
parallel those applicable to jeopardy assessments, as already described. Termi-
nation assessments must be personally approved by the District Director, and
further approval by the National Office i1s required if none of the three standard
grounds heretofore enumerated [66] are present; termination assessments are
to be made ‘sparingly,” using “care ... to avoid excessive and unreasonable
assessments.” [67] It 18 expressly stated that assessments arbitrarily made to
equal the amount of. assets available for distraint, or found on the taxpayer
at his arrest, are not acceptable as constituting reasonable computations of tax
liability.[68] ‘ ‘ .

For the first 40 years the law was in effect, 5o far as the reported cases indicate,
termination assessments appear to have been used very “sparingly” indeed,[69]
except in connection with the short period returns required of aliens as a con-
dition to their departure from the country.[70] But in recent years the termina-
tion device was discovered as an instrument of criminal law enforcement, particu-
larly in connectfon with the Narcotics Traffickers Program instituted by Presi-
dent Nixon in 1971.[71]1 What had been a trickle of cases became a flood, with
600 termination assessments reportedly made in 1972 and 1,800 in 1973.[(72]
Although the Internal Revenue Manunl mandates that its general requirements
are to be “followed strictly in recommending and processing jeopardy assess-
ments” under the narcotics program,[73] the reported cases—discounted, as
they must be, for the fact that the Government, in moving to dismiss, never pre-
sented its side of the facts [T4]—suggest that arbitrary assessments at least
equal to the funds and property found on a suspect have not infrequently been
used, on tenuous supporting evidence, to maintain control of what might other-
wise have had to be returned on constitutional grounds.[76] ‘

I have mentioned earller several ways in which the adverse effects of regular
jeopardy assessments may be relieved.[76] But, because termination assess-
ments have existed so long in a little noticed backwater of the law, those
reforms have not generally been expressly extended to termination cases. Provi-
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sion is made, it is tme,’or stay of collection upon giving bond, [77] but that
T Tremedy in the typicial case will bé no more efficacious than the right to give bond
in regular jeopardy cases. There is no statutory provisions for abatement of the
termination assessment when the tax collector finds that jeopardy does not exist
after all, as there is in regular jeopardy assessment cases; but the Service's
proeedural ruling may be interpreted as permitting it to take such action in
termination cases as well. (78] On the other hand, the vitally important restraint
on forced sales of sejzed property, pending a judiclal determination of the liabil-
ity, has not been expressly made applicable to termination assessments, and the
Service has made or attempted sales in some such cases, [79] contending that
such relief is unavailable to the taxpayer because it is provided only in the sec-
tion relating to regular jeopardy assessments, [80])

Controversy has centered on the availability in termination cases of the right
to have the lability promptly determined by the Tax Court, a right that Con-
gress nearly 50 years ago deemed it equitable and proper to afford to the victims
of jeopardy assessments. Whether this right exists depends on the source of the
power to asscss the tax in termination case§. The section permitting termination
is silent on the power to assess the short-period tax, and the Government has ac-
knowledged that the power must be found elsewhere in the law. [81] The debate__
in the courts has been over whether the power must be derived from the jeopardy
assessment provision [82] (which imposes the condition of following the assess-
ment with a deficlency notice and an opportunity for Tax Court review), or may
be found in a general provision authorizing, without condition, the assessment of
taxes other than “deficiencies” in income, estate and gift taxes. [83] That in turn
raises the question whether the tax determined for the terminated period, be-
fore a return has been or could be filed, is a “deficiency”, which the law defines,
in substance, as the excess of the tax imposed by law over the sum of the amount
shown on the return (if a return was made by the taxpayer) and amounts pre-
viously assesed as deficlencies. {84] The Seventh Circuit has held that the term-
ination assessment was not an “‘imposed tax” but “merely an amount which the
IR.S. believed justified the termination of the taxable year,” and that no “de-
ficiency’” was determinable since no return had been filed at the date of assess-
ment. [85)

The Second Circuit furthetr projected that holding by declaring that even when

. such an assessment was made for the full year, after the year had ended but be-

fore the return was due, it could not be a ‘“deficiency” since there had been no
retuin fled. [(86] The fifth and Sixth Circuits reached the contrary conclusion,
observing that the Commissioner’s own regulations contemplate the determina-

tion of a deflciency in the absence of a return, treating the “amount shown as__

tax ... upon his'return” in such a case as zero and the full amount of tax deter-
mlned as the “deficiency.” [87] Although the amount determined may be tenta-
tive, it is referred to in the law. as a “tax” for a “taxable period” that has been
terminated, [88] and one for which the law prescribes that a short period re-
turn shall be filed, [89] a return which the Tax Court has held to be as effective
as a full-year return to commmence the running of the period of limitations on

. further assessments. [90] It is no less a return for a taxable period for the fact

that the law permits the taxable period to be reopened by the Commissioner if
he finds additional income to have been subsequently received, or by the tax-
payer if he files a return for the full year. [91] And the amount found owing
for a period for which a return is thus required to be filed is no less a tax merely
because the taxpayer may in fact not flle.

The disagreement among the courts concerning the right to Tax Court review is
paralleled by a conflict over what alternative remedies the taxpayer may have.
The courts that would grant access to the Tax Court point out that the Service
would otherwise be enabled to wailt as long as three years after the flling of a
return for the full year (and, in one reported case did so), before providing the
taxpayer with the deficlency notice that is his “ticket to Tax Court.” and that
meanwhile his money is tied up and his property may have been sold. [92] The
courts on the other side point out that he can expedite matters by timely filing a
return for the full year, asking refund of an overpayment if the amount collected
under the termination assessment exceeds the tax shown on his return, and that
after six months he may sue in the district court of the Court of Claims for a
refund of the difference; or, if the Service believes he owes more than he shows on

~——==——1Hhis final return (whether more or less than the amount of the termination assess-
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ment). it can then send him a deficiency notice from which he may appeal
to the Tax Court. [93]
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The courts.that virw: the termination asaessment itself as a statutory deficiency... -
foregoe an impedimentito the taxpayer's obtaining prompt relief-by suit for re--..
fund, if the termination assessment, as is often the case, exceeds the amount
collected thereunder : {94]) The Supreme Court held in Flora v. United States {95)
that a taxpayer who claimgs he owes less than has been collected from him i8 pow-
erless to sue for refund unless he first pays the full balance of the amount as-
sessed against him, and the magnitude of some termination assessments may
make this impossible. [98] On the other hand, the courts that view the termina-
tion assessment and collection as in the nature of an enforced deposit of esti-
mated tax, rather than as a deficiency, insist that the Flora rule would be no
impediment to a refund suit, despite the existence of an unpaid balance, unless

"= the Service meanwhile makes a regular or jeopardy assessment for the full year,

exceeding what has been paid (in which event the Tax Court would be open to
the taxpayer). {87] Whatever the rule may be in that regard, there will be a de-
lay, at the very least, from the time of the termination assessment (which could
be quite early in the taxable year) until at least six months after the year ends
before the taxpayer can even commence the action to recover his money and his
property or its proceeds, If earlier access to the Tax Court {s denied. [98]

The Supreme Court heard reargument in October on two cases that should
resolve those questions. [99])

I have noted that, in ordinary jeopardy assessment cases, the courts have
generally denied their power to review the Commissioner's belief that the col-
lection of the tax is in jeopardy. [100] In contrast, in termination, the statute
clearly contemplates some limited judicial review of that question, not only by
prescribing that the Commissioner “find” certain facts, but also by stating that
“In any proceeding in court brought to enforce payment of taxes made due and
payable by virtue of the provisions of this section, the finding of the Secretary
or his delegate, made as herein provided, whether made after notice to the tax-
payer or not, shall be presumptive evidence of jeopardy.” [101] As a practical
matter, however, most termination assessments will be enforced by seizure and
not by proceedings in court; and most of those that do require court action will
probably ripen into ordinary jeopardy assessments for the full taxable year be-
fore they are reached for trial, [102] so actual court review of the existence
of jeopardy issue is likely to be rare. Nothing in the termination statute permits
the taxpayer himself to initiate by injunction suit an inquiry into the existence
of jeopardy; those cases that have allowed injunctions have turned not on the
absence of jeopardy but on the Commissioner's failure to follow deficiency notice
procedures which those courts deemed applicable.

OTHER TAXES

The foregoing discussion has focused on jeopardy assessments of income, estate
and gift taxes, and on termination assessments of income taxes. Since 1932, how-
,ever, with an amendment in 1934, there has also been a provision for immediate

. assessment of taxes otler than income, estate and gift taxes, if the Commissioner
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believes that the collection of such other tax would be jeopardized by delay. {103]
Since such an assessment may be made whether or not the time otherwise pre-
scribed by law for making a return and paying the tax has arrived, it combines
the features of both the jeopardy and termination assessments herctofore dis-
cussed, although it goes by the name of Jeopardy assessment,

Since none of these other taxes can in any event be litigated in the Tax Court
prior to payment, there is naturally no provision for a deficiency notice to follow
the assessment, and the provision restricting sale of the property pending such
review is not made applicable. [104] The effect of such an assessment is to re-
quire payment in advance of the normal due date, and even immediately after &
taxable transaction, without awaiting the end of the period for which the tax is
normally computed. Where the due date of the tax has passed, the only effect of
such an assessment is to deprive the taxpayer of the ten days of grace normally
allowed the taxpayer between the date of notice and demand and the time when
he must pay or be subjected to levy. [105] As in the case of normal assessments
of these taxes (and jeopardy assessments of income, estate and gift taxes), col-
lection cannot be enjoined except in extreme circumstances. [108] However, col-
lection may be stayed by giving bond. {107)

There {8 an unexplained gap between this provision for immediate assessments
of miscellaneous taxes and the provisions previously discussed. In the case of
ordinary jeopardy assesdlments made after the due date, there is no gap, since the
provision I first discussed (§ 6861) covers income, estate and glft taxes, which
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are excluded from the section new under diseussion-(§0802)But-the provision
for closing tlie- taxablé perlodand:for accelerating:the-due datesot-the tax-fora:
completed period (§ 6851)- is confined t6 income taxes; and the terms of § 6862 do
not All the gap—although the original 1882 version of that provision [108] did
cover all taxes other than the income tax. Even though gift taxes are now payable
on a quarterly basis, it is still possible that as much as.4% months may elapse
between a taxable gift and the time when a return is due. And 9 months after
death are allowed for flling and paying tax on an estate tax return. Without some
provision for terminating the taxable period in the case of gift taxes and advanc-
ing the time for flling a return in the case of both taxes, it jeopardy exists, it is

doubtful that a technical “deficiency”, on which an ordinary jeopardy assessment .-

could he based, would exist.
SUGGESTIONS FOR LEGISLATION

Jeopardy and termination assessments are important tools in the tax collec-
tion process, and some accommodation of individual rights to the necessities of
tax collection may be justified when the circumstances calling for their use exist.
But I submit that those necessities can be accommodated without denying the
citizen an independent review of the circumstances requiring such actions, and
without impoverishing the less fertunate citizen for many months before he is
enabled to obtain the determination of his liability that all others can obtain
before payment. Since there are no more than a few hundred cases a year in
which even the Service believes that the use of such extraordinary procedures
is necessary, it can hardly be claimed that some further relief from their rigors
would “dry up the sources of revenue or stop the Government in its tracks.”[109]
It is no answer to say (even if it is true) that the great majority of those
against whom such weapons have been used are suspected criminals; for the
injury is inflicted at a time when they are merely accused, not convicted and
continues irrespective of the outcome of their trial.

1. Revietw of finding of jcopardy

The first essential form of relief is to provide a speedy disinterested review
of the question whether tax is actually in jeopardy. Although the power to make
these assessments is currently exercised with restraint (except, until very
recently, in the case of criminal suspects, mistakes, oversights, and arbitrary de-
terminations do inevitably occur, and it is contrary to the ordinary citizen’s con-
cept of fairness and justice that the only protection he has against abuse of these
exceptional procedures lies in the Service's internal policy limitations, and that
his only remedy is a plea addressed to the same officials who made the determina-
tion, Internal review, even on a centralized basis, is meaningless when, as ap-
pears to have been the case in the recent alleged abuses by the interagency
“strike forces,” the departures from established standards are rooted in admin-
istration (not necessarily Internal Revenue policy.

The Commission’s talk reported in 1975-9 C.C.H. Fed. Tax Serv. 76656 sug-*
gests that the manner of operation of the strike forces ‘‘decreases the control
and supervision that IRS employees assigned to the team.” That statement ex-
plains but it does not excuse, However desirable such cooperation with other
agencles may be, it should not be permitted to involve the arming of lower
echelon employees with power to use procedures based on the “imperious need”
of the Government for revenue, for purposes foreign to the collection of taxes.
What has occurred before can occur again, and “[i]t is repugnant to the values
of a free soclety to leave citizens at the mercy of the bureaucracy solely on the
faith that the bureaucracy will not act arbitrarily.”[110]) Even if only a few of
the publicized instances of alleged oppression have substance, the Congress
should be concerned that they can exist at all, with no effective external remedy
afforded.

In 1958, after a two-year study, the American Bar Association recommended
amendments to the Internal Revenue Code and the Declaratory Judgments Act, °
whereby the federat district courts would be permitted to determine, in advance
of payment of a jeopardy assessment, the single question whether ‘the taxpayer
has, upon a fair preponderance of the evidence, proved that the assessment or
collection of the deflclency will not be jeopardized by delay.” The court would
be empowered to stay any further proceedings for collection pending determina-
tion of the action and, if jeopardy was not found to exist, to declare the assess-
ment ‘void and of no effect The proposal provides that such actions be given
calendar preference, in order to minimize delay in the collection of the tax where
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Jeopardy in :act-exists; The court, however, would not be empowered in such a

proceeding to determine the merifs of the tax, which would be left t5 bé deter-

mined by regular procedures. (111 . Ll , -

While the substance of ¢that proposal, which is attached as an exhibit [112]
deserves serious and sympathetic consideration, I would like to suggest several
modifications that may make it better achieve its purposes:

a. As has been so often the case with reforms in this area, the proposal is
lwmited to ordinary jeopardy assessments, under §§ 6861 and 6862, and overlooks
the equally pressing need for a judicial hearing on the existence of jeopardy
in the case of termination assessments under § 6851, The effects of either form

- of emergency assessment can be equally devastating to the taxpayer, and his
™. right to independent review of the justification therefor should not depend upon

whether the tax collector acted before or after the tax became due. -

b. As the A.B.A. proposed, the stay of collection action should be in the dis-
cretion of the court, since an automatic stay could enable defeat the very purpose
of the jeopardy or termination proceeding while the court is considering the
existence of jeopardy. The court should be empowered to condition a stay upon
appropriate protective measures, such as_jmpoundment of funds or of readily -
concealable or.disposable property.

¢. The rellef permitted under the proposal seems too narrow, being limited
to a stay of collectlon pending the court’s determination and ultimately a
nullification and voiding of the assessment (and the resulting lien) if jeopardy
if found not to exist. Levy under-a jeopardy or termination assessment may be
made with no waiting period at all. [113] In many cases, the taxpayer's money
will have been seized before he can get to the courthouse, and nullification of
the assessment will not automatically entitle him to its return, without resort to a
refund suit in which the merits of the tax may he raised by the Government as a
defense. [114] If the taxpayer who disproves the existence of jeopardy is to be
restored to status quo, enabled to litigate his liability before parting with his
money or property, the court which passes on the jeopardy issue should be em-
powered to order return of what has been seized under the assessment (without
itself passing on the merits). -

d. The relief provided for may also be inappropriate in the case of certain
jeopardy assessments made pursuant to § 6862, relating to taxes other than
income, estate and gift taxes. When such taxes are assessed before the normal
due date of the return and payment of the tax. a nullification of the assess-

- ment may be appropriate. But § 6862 also provides for jeopardy assessments
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of such taxes after the time for payment is past. In those circumstances, the
Service is within its rights in assessing, without opportunity for prior contest,
even where jeopardy does not exist, so it appears inappropriate for the court
to hold the assessment void. [115] If, as the draft report of the General Account-
ing Office to the Joint Committee on Internal Revenue Taxation s said to have
recommended, [116] sale of property ‘seized under a jeopardy 1issessment of
miscellaneous taxes under § 6862 is to be precluded pending ex, :dited judicial
review of the liability, the same relief should be extended to regular assess-
ments of such taxes, since (after the 10 day wait prescribed by § 6331(a)) the
situation of the taxpayer is the snme in either case.

e¢. The proposed provision for calendar preference may fail its purpose to
assure a speedy determination of whether there is real justification for depart-
ing from normal procedures and denying the taxpayer the protections enjoyed
by others. Under Rule 57 of the Federal Rules of Civil Procedure, [117] it has
been held that, when the Government or an officer thereof is a defendant, the
provision for calendar preference and a speedy hearing in declaratory judgment
cases operates only after the case is at issue and cannot override the govern-
mental defendant’s right under Rule 12 to have 60 days in which to file an
answer, [118] Of course, if the Governmment has not already collected from avail-
able assets of the taxpayer, it will have an incentive to answer quickly and
establish its right to proceed with collection. But, in many cases, it will already
have made seizure of as much as it is likely to get, and it can afford to wait
the full 60 days before answering, while the taxpayer's opportunity to regain
his property by proving the absence of jeopardy is deferred. What is really
needed, in my judgment, is a proceeding as summary in nature as the writ of
habeas corpus, [119} in which, without the delay of formal pleadings, [120] the
court would determine the right to hold, not the person, but the money and
property of the faxpayer pending determination of the merits in another fogum.

f. The proposal provides no standards by which the courts may measure the
existence of jeopardy; in fact, it fails even to change the piesent subjective
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language of §§ 6861 and 6862, by which the right.to assess depends merely on
whether the Commissioner “believes” that collection will be jeopardized by
delay. [121] Judicial review may thus be lneffective since, without standard
the courts may be inclined in most cases simply to defer to the judgment o
the collection officers. {122] It has been suggested that “standards similar to
those in sectlon 6851 on the propriety of closing the taxable year should be
included to gulde the Service and the courts.” [123] Those standards, however,
contemplate afirmative actions by the taxpayer that threaten to defeat collec-
tion if the taxable year is permitted to run its normal course, {124) and should
not be regarded as exhausting the situations, including what may be called
“passive” jeopardy, in which immediate assessment of deficiencles for past
perlods may be justified. :

The Internal Revenue Manual contains an extensive list of conditions and
circumstances that are viewed as establishing a prima facie case for making a
jeopardy or termination assessments, such as criminal activities, engaging in
gambling and other transactions that might result in sudden losses, having a
past record of resisting or avolding payment of taxes, and having known or sus-
pected plans to leave the United States without providing for taxes. [125] That
listing might be examined for suitahility as statutory guldes for judicial review,
at least to the extent of giving presumptive weight to the Commissioner's find-
ings when such circumstances exist. There is a danger, however, that such statu-
tory particularization may result in converting what are now only indicators
of possible jeopardy into mandates that assessments should be made when such
circumstances exist. . ‘

g. One of the Service's internal standards for establishing jeopardy ought, I
believe, to be re-examined. The Manual states that there exists a prima facle case
for making a jeopardy or termination assessment if the facts and circumstances
indicate that the taxpayer’s present financial condition or future possibilities
are such as to make collection of the tax doubtful. [128] Elsewhere, however, the
Manual prescribes that such an assessment is not to be made where it is the
proposed tax itself that would make the taxpayer insolvent. {127] I submit that,
even with that restriction, the standard is too broad. The only really relevant
fact in this regard is not the taxpayer’s existing financial condition, but whether
a delay, pending administrative and normal judicial consideration of the merits,
is likely to reduce the fund available to satisfy the Government’s claim, through
concealment or disposition of assets, intervention of judgment lens, anticipated
continuing losses, or the like. The fact that the taxpayer is insolvent now and
will probably still be insolvent to about the same extent when the contest is over
is not a good reason to impoverish him by collecting a still disputed liability that
one in better financial shape would be permitted to contest before payment.

h. The insolvency test of jeopardy seems peculiarly inappropriate as a stand-
ard for whether to'make a termination assessment, since the law and regulafions
contemplate that termination assessments be triggered, not by the mere exist-
ence of a condition (or even by the possibility that such condition will get worse)
but by affirmative actions and contemplated actions designed to avoid payment
of tax. [128] If the mere existence of insolvency were sufficient, the taxable year
of an insolvent (who is making money for a change, in excess of available carry-
overs, or whose insolvency reflects high living or market losses rather than de-
ductible expenditures) could be terminated, and immediate payment of an amount
determined by the Service could be demanded and enforced, each time the in-
solvent received or was thought to have received significant income. It may be
responded that such treatment would be consistent with the requirement of cur-
rent payments of estimated tax, [128] although it differs in that the ‘“estimate”
is made by the Service without opportunity even for the review provided for
Jeopardy assessments and without restraint on the sacrifice sale of the taxpayer’s
property to satisfy the still disputed tax. Perhaps some such device is needed
to deal with those who are not faithfully meeting their obligations to declare
and pay_estimated tax and whose financial condition makes the statutory pen-
alties an inadequate remedy. -

If it is thought appropriate, however, to put the Government’s protection on a
more current basls in the case of passive jeopardy (insolvency), it should be done
by statutory standard, limited to cases where the insolvency appears likely to get
worse, and accompanied by the amendments hereafter urged to restrict sacrifice
sales {130] and to provide prompt judicial review {131] in termination cases.

i. It was mentioned at the Ways and Means hearing on this matter that a wit-
nes#before Senator Montoya’s Subcommittee on Appropriations in 1974 had recom-
mended that jeopardy assessments be limited to taxpayers fleeing the United
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-St'ates, since there exist other remedies against those who, with intent to defraud'

the Government, transfer or conceal their assets. I submit that the witness took
on unduly narrow view of what can make collection more difficult or impossible,
As Patty Hearst and thousands of runways have demonstrated, a person can
disappear without leaving the United States. Money can be secreted within as
well as without the United States even though the owner never leaves the coun-
try. Remedies are available, it is true, against transferees of property, but the
Government must assume the burden of proving fraud or the absence of con-
sideration. The witness’ proposal takes no account of situations in which the
taxpayer is simply sinking deeper into insolvency as time goes by. )

J. The one statutory standard that would be expressed in the American Bar
Association proposal (Exhibit A) i3 a negative one, that “The fact that the
period of limitation for the collection of the tax is about to expire shall not be
considered in the determination that the assessment or collection of a deficlency

- will be jeopardized by delay.” The Service represents that it does not rely on

that ground in any event, but expressing the restriction in the statute might help
to remove whatever credibility an examining agent’'s threat of a jeopardy assess-
ments in such circumstances might otherwise have (at least if thé amendment is
coupled with a right of quick judicial review of the grounds for jeopardy). Legis-
lative consideration might be given, however, to alleviating the practical problem
that has at times given rise to such threats by Service personnel—the difficulty
of framing a sufiicient deficiency notice to fix the normal burden of proof on the

" taxpayer when, for whatever reason, the notice must be prepared from avatiable

informétion when the statute of limitations is about to expire. [132]

The problem is a real one, even though the only heretofore avallable remedy
was an excessive and inappropriate action that exposes the taxpayer to liens and
collection action not warranted by the facts. To deal directly with that problem,
it might be provided that, notwithstanding § 6212(c) (restricting further defi-
clency notices if the first one is taken to the Tax Court) and Tax Court Rule
142(a) (relating to the burden of proof on new issues), a supplemental deficiency
notice sent within 60 days of the first shall be permitted and shall be considered,
for burden of proof purposes, a part of the original notice. That is the same
period of time the Service would have had in which to frame a sufficlent defi-
clency notice if it had made a jeopardy assessment on the date the original notice
was sent, and it is a short enough period so that the taxpayer would not be prej-

‘udiced in preparing his afirmative case. :

k. If a court finds jeopardy not to exist and, as the proposal provides, declares
the assessment null and void, a problem wilt arise where the period of limitations
for sending & normal deflciency notice has meanwhile expired. The making of &
timely assessment that is subsequently voided does not erdinarly suspend the
running of the statute of limitations for making & new assessment.[133] An
exception to that rule is provided in § 6861(g), suspending the running of limita-
tions from the date of a jeopardy assessment until 10 days after it is abated by
the Commissioner upon a finding that jeopardy does not exist. That provision
should be broadened to embrace cases where the jeopardy assessment is voided
by court action under the proposed law.

1. Under the proposal, if the court is unable to find the absence of jeopardy,
it will have no choice but to dismiss the proceeding. I suggest that the court

. should In such cases be given some leeway in protecting the assets of a going

business pending a final tax determination {134] and should be empowered to
grant conditional relief from the jeopardy assessment if the taxpayer can tender
less burdensome alternative arrangements that would preserve the status quo
and prevent or control the encumbrance or dissipation of assets. The statutory
‘hond, in the full amount of the tax, is obviously impossible for the taxpayer to
furnish where the assessment exceeds the equity in his property; but giving a
security interest in such assets as do exist might serve the purpose of preserving
everything the Government could realistically expect to collect, and might be
ordered by the court as a condition to letting the business continue without
foreclosure until the merits of the tax can be determined. If even such an en-
cumbrance would unduly hamper the operations of a business, some supervision
by a court appointee might protect the Government without putting-the taxpayer
out of business or depriving him of possession and general control while the tax
Hability remains in doubt.[135]

m, In many cases, particulaily those involving criminal suspects, the known
propensities of the taxpayers may fully justify the conclusion that the collection
of whatever tax is owing may be jeopardized by delay, and yet it may be clear
to the court that the amount of the tax was arbitrarily determined in an amount

05-738—76——5
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expressly designed to freeze all the suspect's property. Even though it may be
thought inappropriate to have the merits of the tax determined in such a sum-
mary proceeding, consideration might be given to permitting the court to require
the Government to make a prima facle showing of the manner in which the tax
was determined, so that the court may make a preliminary determination of the
maximum amount which is likely to be sustained in later 1litigation of the merits.
The court might then be permitted to limit accordingly the lien of the jeopardy
assessment and the amount that may be collected or retained pending final dis-
position of the case, without prejudice to the rights of the parties to establish a
greater or lesser amount in the Tax Court or in a suit for refund. It should be
made clear that the district court’s jurigdiction may be Invoked either on an
allegation that the tax is not in jeopardy or that, even if in jeopardy, the assess-
ment is arbitrary and unreasonable in amount,

n. It seems preferable to have this preliminary reuet provided in the district.
court rather than the Tax Court. Speedy relief is essential at this stage, and the
local district judge is always available, while the 16 Tax Court judges and a few
commissioners riding circuit may reach some areas only at long intervals. A
district court, even with a crowded docket, can act quickly if the issues are
narrowed as above and if the court is directed to give the case top priority and to
act summarily.

0. Although Congress has provided that the taxpayers property, with some
necessary exceptions, shall not be sold under a jeopardy assessment without his
consent while the merits remain undetermined. [136] it has provided no ex-
press remedy by which the taxpayer may vindicate his right if the Service
persists in holding a sale. The Government has argued, although unsuccessfully,
that § 7421 of the Code, prohibiting injunctions restraining the collection of
taxes, precludes relief in such a situation. {137] I suggest that, in addition to the.
jurisdiction which the Bar proposal would confer on the district- courts, they
should also be expressly empowered to protect the taxpayer from unauthorized
sale of his property if that should be threatened.

p. The district court should be authorized to retain Jurisdiction, once acquired,
80 that it can make such further orders as changes in the situation may require,
such as one reinstating a jeopardy assessment that had initially been set aside
or making any necessary modification in protective provisions it may have im-
posed as conditions to relief.

q. The suggested procedure encounters the century-old prejudice against in-
junctive or declaratory relief in tax matters. But Congress has recently recog-
nized, with respect to pension plans, that irreparable harm may result unless
declaratory relief is granted even in advance of the incurring of a tax; and a
similar proposal for advance declaratory relief for exempt organizations is ex-
pected to be reported favorably in the pending tax reform legislation, Surely the
need is no less for one whose property has been seized and threatened with sale,
without being accorded the usual right of prelitigation of the liability, to havé an
immediate determination of whether the circumstances really require such
drastic action pending appropriate judicial consideration of the merits of the tax.

r. It was mentioned at the House hearings on this matter that Senator Mon-
toya had introduced a bill (8. 137) that would shift the burden to the Service to
obtain judicial approval of a.jeopardy assessment within five days after the
assessment is made. I do not know the details of the bill, but apparently it would
have an effect simtlar to that of the American Bar Asspciation proposal except
that the moving party in court would be the Service. This has the obvious advan-
tage that the taxpayer, who may be unable to hire a lawyer (even to obtain the
release of funds for legal expenses), is relieved of having to take the initlative,
and the pressure i8 on the tax collector to avoid delay. Its disadvantage may be
that affirmative action in court may be required of the Government even in cases
that are so clear that the taxpayer would not have instituted a proceeding if the
initiative rested with him. Such clear cases, however, should be quickly dis-
posable by the court, and it does not disturb me that the Service, in making
drastic departure from normal procedures and taxpayer protections, wmkd have
to support its action before a disinterested umpire in every case.

8. The question of which party should take the initiative in bringing the issue
of jeopardy before the court also raises the guestion of burden of proof. It seems
to me that, since the facts concerning the taxpayer’s financial circumstances and
intentions are entirely within his knowledge, the ultimate burden of negating
Jeopardy by a preponderance of the evidence should be on him, although the Serv-
ice should be required to specify its grounds so that the taxpayer may know to
ywhat he should address his proofs.
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2. Release of funds Jor counsel fees and other necessary evpenses

- Al coordinate proposal by the American Bar Association would empower a dlg-,
trict court, even where jeopardy exists and the assessment exceeds The taxpayer's
assets, to order the release of funds or other assets to pay the legal and othex
“necessary” expenses of contesting both the civil and criminal aspects of the tax:
Mability asserted in the jeopardy assessment. [138) Whatever the limits of the-
constitutional requirements [189] (and there appear to be none on the civil,
side), [140] common fairness would seem to require that the Government not:
prosecute the taxpayer and perhaps strip him of all he owns, while depriving
bim of the means of defending himself—which one district court described as
“holding and hitting.” [141] Although the majority of the appellate court in the
case referred to raised the question whether the person who had property and
was not able to get at it was entitled to more consideration than the one who
was too poor in the first place to afford an adequate défense, Chief Judge Dufty,
in dissent, saw a vast difference: )

Here the Government, by its deliberate act, by jeopardy assessment, cap-
tured the defendant’s assets and thus denfed him the use of his own funds to
defend himself; the tools of defense were taken from him; the Government
pauperized him by placing him in a financial straight-jacket. [142]

On the criminal side, it is true that court-appointed counsel are available, and
Congress has, since the Bar proposal was made, provided for payment out of
appropriated funds for “investigative, expert, or other services necessary for an
adequate defense,” [1483] Tax litigation, however, is complex and expensive,
and it is argued that “regardless of the quality of court-appointed counsel and of
the amount of time which they can afford to donate, it is still repugnant to our
concepts of justice to prevent a defendant from using his own property to hire
counsel of his choice to represent him.” [{144] From the purely selfish standpoint
of the Government, incidentally, there may be an advantage in relieving appro-
prlated funds of the burden of the taxpayer's defense, enabling him to spend a
possibly larger amount out of funds that would in any event be returned to him
if he wins the civil case, and resulting in a smaller credit on his tax liability
{and possible eventual collection from his later assets) if he loses, )

The proposal would also permit release of funds necessary to repair, maintain
and preserve the liened property, and to satisfy superior Hens thereon (expendi-
tures which ordinarily will be as beneficial to the Government as to the tax-
payer), [145] and also to pay other taxes owed by the taxpayer “whether due
before or after the making of [the] jeopardy assessment.”

The release of the funds would be in the discretion of the court, which would
be expected to impose reasonable safeguards against unwarranted expenditures.
The release could be ordered irrespective of the adequacy of the taxpayer's re-
maining property to cover the jeopardy assessment or the probable amount that
can be sustzined. The Service would be authorized voluntarily to release funds
for the same purposes without court order, but only after the taxpayer has filed
a petition therefor in the court, :

The substance of that proposal, which is attached as an exhibit, [148] deserves
serious consideration, but I would like to suggest a few modifications that may
make it better achieve its purpose.

a. Like the principal proposal, this one is confined to regular jeopardy assess-
ments and ignores the equally pressing need for such relief when all a tax-
payer’s property has been tied up or seized under a termination assessment.
This second proposal, in fact, fails also to deal with the like problem that may
arise in the case of jeopardy assessment of miscellaneous taxes, such as

. gambling taxes, alcohol taxes, employment taxes, and others, under § 6862. [147])

b. The proposal would afford relief only when a notice of lien for the jeopardy
nssessment has been filed. No relief is afforded if, having already seized all or
most of the taxpayer's funds and assets, the tax collector refrains from flling
notice of the lien. Even if such notice is filed, only the lien may be released,
and there is no provision for return to the taxpayer of funds actually seized
from him or from his bank account and applied on the tax, before or after
filing of the lien. If there is merit in the proposal to make funds available
to the taxpayer for these essential purposes, it should not be defeated by the
prior seizure of funds under the jeopardy or termination assessinent,

e, The nroposal permits release of the llen in order to pay litigation expenses
only if the litigation relates to the very tax lability giving rise to the lien.
Since Gvil tax liability, especially in cases where fraud is asserted, may relate
to periods for which prosecution i1s barred by.the statute of limitations. [148)
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it is possible that a lien exceeding the taxpayer's assets might exist (or a
selzure of his entire property might occur) with respect to a tax lability
for which he is not prosecuted, leaving him unable to pay for the defense
of a criminal prosecution for the later years. Such restriction on the rellef
ought to be reconsidered.

. It ought to be made clear that the expenses of repair, maintenance, and
preservation of property, for which release is authorized, include premiums on
fire and other insurance on the property. .

e. There is obvious justification in letting the taxpayer’s funds and prop-
perty be used to pay real estate taxes, which give rise to liens superior to
even antecedent federal tax liens (§ 68323(b)(6)): and & reasonable argument
can be made for letting current federal, state, and local income taxes be paid
out of current funds, despite some resulting inversion of priorities. But I have
difficulty seeing why the lien of the jeopardy assessment should yleld place to
other tax deficlencies and delinquencies for prior yearvs if they are otherwise
junior in rank.

£, Consideration should be given to permitting the court also to release moderate
amounts for the taxpayer's essential living expenses where his entire assets,
including in some cases the means by which he has made his living, have been
seized under a jeopardy or termination assessment, the merits of which remain
in doubt. [149] Without a jeopardy assessment, he would have been enabled to
support himself out of the property while the tax lability remained in contro-
versy, and it is unlikely as a practical matter that the possibility of consumption
of assets for that purpose would in itself have been viewed as justification for
making a jeopardy assessment; 80 it is not unreasonable to let the victim of a
jeopardy assessment support himself from his property pending resolution of
the tax controversy, if other sources of support are unavailable, It should be
made clear, however, that the level of support to be provided out of the selzed
or llened property and funds {s not necessarily that to which the taxpayer
hasg been or would like to become accustomed. [150]

g. The taxpayer should be required to show the unavailability of funds for the
foregoing purposes from sources united in interest with him (but not subject
to the jeopardy lien), such as from stockholders or afflliates of a corporate tax-
payer, or from a spouse if living together, [151] although the mere hope for the
largess of friends should not be a factor for consideration. {152] The law of
the committee reports should set such standards.

h. The taxpayer should be required to justify the necessity and reasonableness
of the expenditures, with safeguards provided to prevent the disclosure of
“privileged {nformation (other than perhaps for in camerd inspection by the
~court) in the course of justifying a legal fee. The fees should not be limited,
‘however, to what would be allowed to assigned counsel in a eriminal case (which
“jnvolve a pro bono element not present in the.typical tax case where the tax-
payer has funds, although beyond his reach), but should be related to what the
attorney or accountant normally charges for the grade of work required. To set
lower fees may result in making the services unavailable to the taxpayer, in
cilrcumstances where the court is not empowered to sdraft” the attorney or
accountant.

{. To assure the application of the funds to the prescribed purposes, the court
might pay the approved amounts (from funds ‘ordered to be pald into court)
directly to the payees on vouchers submitted by the payees and approved by
the parties or, in case of disagreement, by the court.

j. Under the Bar proposal, the Service itself may voluntarily release funds
or property for any of the purposes contemplated by its terms. For some reason
not clear, such voluntary relief is permitted only “gubsequent to the mailing
of [the] notice” to the Service of the filing with the court of a petition for release.
Since no judicial approvalof & voluntary release is prescribed, and the court will
not become involved unless the taxpayer is dissatisfied with the amount granted,
why should either the taxpayer or the court be burdened with the filing of a
petition if the Service is willing to grant the desired release voluntarily?

8. Prompt adjudication of the taw liability

The foregoing suggested procedures may be regarded as in the nature of first
aild. The first of the Bar proposals affords-a prompt determination of whether
the vietim 1s in such good shape that he should be returned to the mainstream of
tax litigation. For those who are not, the second proposal lessens the injury
they may suffer through the application of emergency procedures. Ultimately,
however, for those to whom it is found that the emergency procedures must be



AY

A

/1

- 65

applied, the need 18 to get them over with as promptly as possible. Even more
than taxpayers generally, the victim of a jeopardy or termination assessment
needs prompt resolution because he is virtually immobilized until judiclal
consideration of the tax liability is completed. As the Fifth Circuit has said,
‘“Where the taxpayer’s assets have been frozen, the only meaningful remedy is to
obtain an adjudication as promptly as possible.” [158]

For ordinary jeopardy assessments, Congress has sought to provide that promp¢
review by requiring that a deficiency notice be mailed within 60 days, on the
basis of which the taxpayer may petition the Tax Court. The Supreme Court
will decide next term whether a similar right exists in the case of termination
assessments. [154] But the Supreme Court is limited by the nature of the statu-
tory materials it must work with, provisions enacted and amended at different
times and without reference to each other, leaving unanswered many questions
concerning the scope and nature of that review, which will not be resolved in
the pending cases. If the Supreme Court denies the right of Tax Court review,
it may mean only that the existing law is inadequate, and not that the right of
review of termination assessments is necessarily undesirable. Either way the
Court goes, Congress ought to consider what the law should be, and then fill
in the missing procedural detatils.

In opposition to granting a right of review, it may be argued that the payment
exacted is merely a provisional estimate of the amount necessary to protect the
Government’s interest, [1656] and that the taxpayer “is, in effect in the same
position as one who has made payments of estimated tax throughout the year,
except that by necessity the Government, rather than the taxpayer, has esti-
mated the amount of the tax.” [156] The analogy fails, however, because one
who pays estimated tax makes his own determination of his probable liability,
relying on his own books and records, and there is no accasion to permit him,
before the end of the year, to seek a court determination that his own estimate
was too high. In contrast, the “estimate” made by the Service, often arbitrary
and in any event disputable, forcibly deprives the taxpayer of his funds and
property, and it may be many months before a definitive determination of the
tax liability for the year can be made and the taxpayer can even commence the
requisite administrative and judicial proceedings to contest it. There is as much i
need and justification for prompt judicial consideration of such an assessment
and seizure as there is in the case of a jeopardy assessment for a past period.

A more troublesome argument, based on judicial economy, is that the amount
of the termination assessment is incapable of precise judicial determination and
will in any event be mooted as soon as the normal taxable year is ended and
& correct tax liability for the full year becomes determinable. [157] In fact,
whenever additional income is realized during the remainder of the year, the
short period may be reopened and again terminated. [158) Although there is
then only one taxable year in the 12-month period, [159] there would be separate
assessments and separate deficlency notices (if required at all), each mooting
the one before. Ultimately, allowing for the time required for deficlency notices,
petitions, answers, trial, briefing and decision, it would inevitably be the full
year’'s tax and not the termination assessment or assessments on which the Tax
Court would pass. The process might be speeded a little by legislation treating
the subsequeunt deficiencies as amendments of the first, not requiring a new peti-
tion; but it should then me made clear that the increase in the deflciency
resulting from covering the whole year or a larger portion of it is not the kind
of increased deficiency that shifts the burden of proof to the Commissioner, [160}
Bven under the most streamlined procedure, however, it is very doubtful that
Tax Court review of any but the final assessment for the year would ever be
achieved in practice,

It seems futile, therefore, to require that a formal deficiency notice and an
opportunity to file a petition with the Tax Court be afforded before the close of
the normal taxable year. At most, an early petition could achieve a higher
place in line for hearing, but it may be meaningless since the issues cannot really
be shaped until the year is over. The taxpayer, however, having had his property
seized or subjected to lien under a termination assessment, should not have to
wait for up to three years for his “ticket to the Tax Court” (deficiency no-
tice), [161] nor should he be confined (unlike all other taxpayers) to the remedy
by suit for refund. [162] He ought to have the same right to prompt Tax Court
consideration as taxpayers subjected to ordinary jeopardy assessments. On the
other hand, the Service should be permitted a reasonable time in which to audit
the tax and prepare a deficlency notice, after having in hand a return for the full
year. Although 60 days after the assessment is all that it is allowed in the case of
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Jeopardy assessments, those are cases where it may have already had an oppor-
funity for audit before making the assessment. Even measured from the return,
60 days would not be enough where the entire audit ( apart from whatever con-
sideration had previously been given to the partial year) must occur between
the return date and the notice. Some reasonable but lmited period, measured
from the flling of the return, should be prescribed within which a deficiency
notice for the full year must issue. :

Meanwhile, of course, the taxpayer’s property will have been tied up for
“months, and will continue to be so during the pendency of the Tax Court case.
But that would not be significantly relieved hy letting hint petition the Tax
Court before the full-year determination, for the reasons I have indicated. It
Beems to me that the only meaningful relief that can be provided in that inter-
vening period is that which I have previously suggested be allowed, in both
Jjeopardy and termination cases, hy summary proceeding in the district court.
Either in connection with an unsuccessful challenge to the finding of jeopardy,

~or as an independent matter if jeopardy is not disputed, the taxpayer and the

Government could be required to present evidence of his taxable income to the
date of termination. The court would not make a final determination of the
amount of tax then owed, since that is more properly dealt with when the year
as a whole is presented for determination. But the evidence would affect the
distriet court's summary determination of the maximum amount of the termi-
qation assessment that would be allowed to stand until the tax for the year is

- «letermined. [163]

One may ask why, if the distriet court makes the preliminary determination,
1t should not retain jurisdiction and make a prompt definitive determination of
‘the merits of a jeopardy assessment or, in the case of a termination assessment,
:a finding as to the full year's tax as soon after the end of the year as the Service
kas had a reasonable opportunity to audit a return filed for the year. No vbjee-
tion will be heard from me if that is the solution adopted. I hesitate, however, in
recommending specific relief from the inequities resulting from jeopardy assess-
ments, to risk all on a challenge to the dogma with which two generations have
been indoctrinated, which was elevated to FHoly Writ by the Supreme Court in
the Flora case, [164]) that only those who can afford to part with the full amount
of tax asserted against them shounld be permitted the option to litigate the
merits in the federal court for their home district. If it should be determined
that the district court may give complete relief, the remedy (in the case of a
termination assessment) should in any event be in two stages, with the definitive
determination of the amount of tie-tax reserved until the year is completed and
can reasonably be audited. And, even if the taxpayer is to have the right to
remain in the district court for the second stage, he should not be denied the
option that others have to-take the final determination to the Tax Court if
he prefers.

4. Misccllaneous suggestions concerning termination asscssments

A number of possible amendments to the termination provision, in addition to
those mentioned in the general discussion above, ought to be considered,.

a. Although the Service instructs its personnel that termination assessments
“should be limited to amounts which can reasonably be expected to equal the
ultimate tax liability for the terminated period” (Internal Revenue Manual
$4585.2(1) ), it belies its good intentions by instructing that the taxpayer be
given *no further explanation in-the Notice and a written report will not be
given to the taxpayer,” except that, if the taxpayer or his counsel demands “in-
formation as to the basis for computation of income and tax, the examining agent
may explain his report but he should not give taxpayer a copy.” [165] The
most elemental requirements of due process surely require that the taxpayer
whose property is taken from him be promptly advised of how it is that he is
thought to owe the tax asserted. In normal audits a copy of the examination report
is always furnished to the taxpayer. [1668] While it may not be feasible to provide
a deficiency notice at that tentative stage, the taxpayer should be entitled to know,
with the least possible delay, how the Government arrived at his liability; and
he will need such information if the summary court procedure suggested in 1.m,
above, 18 to be effective.

b. The rule of § 6863 (b) (3), restricting forced sale of the taxpayer's property
until review of a jeopardy assessment has heen completed is “very important to
a taxpayer,” [167] and the law sliould expressly extend it to termination assess-
ments.
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¢. Any doubt there may be that the Service has power to abate a termination
assessment upon finding that jeopardy does not exist, just as it may abate a
ﬁgg%&t Jeopardy assessnient on that ground under § 6861(g), should be removed.

d. Consideration should be given to whether there is a need to fill the gap be-
tween § 6851, which allows assessments before the due date in incomne tax cases,
and § 6862, which simtilarly allows such assessment before the due date of taxes -
other than income, estate and gift taxes. If it is anticipated that the need for
such immediate assessments could arise in estate or gift tax cases, amendment
may be required. [169]

The tax sysfem has been used in many ways as an atd in combatting crime, and
it is not clear that the results have been worth the social cost. Congress in IPublic
Faw 91-513 (1970) substantially ended a 568-year experiment with attempting to
suppress evil by taxing it. That the fruits of crime and the practice of the
occupation of crime may be taxed is well established. [170] The courts have gone
very far in sustaining such taxes under the taxing power, despite minimal pro-
duction of revenue, [171} and have sustained a panoply of other requirements if
they had “any relation to the raising of revenue.” {172] By applying information-
gathering techniques appropriate to the determination and collection of taxes,
information might be extracted that could not be obtained by the constitutional
process of the criminal law, [173] until the Supreme Court finally applied the
brakes in the Marchctti case. [174] An outgrowth of those practices is the ap-

‘parently more recent discovery of the law enforcement utility of the arsenal of

collection weapons with which Congress has armed the tax collector and which the

-courts have sustained in the name of the “imperious need” for the revenue that

is the “lifeblood” of the Government, {175] including the power in some circunm-
stances to make summary collection before hearing. [176] By making arbitrary
assessments in unsustainable amounts, and seizing all the suspected wrongdoer’s
assets, selling some at a sacrifice and withholding the rest indefinitely, the tax
collector for gll practical purposes effects a forfeiture without trial, which the
Constitution forbids as surely as it precludes fine and imprisonment without due
process. [177]

The procedure for jeopardy and termination assessments, appropriate and
necessary in proper cases (no doubt including those in which one who has in
fact incurred a tax is engaged in criminal activity and may lbe expected to
conceal himself or his property), has heen brought into disrepute by heing
applied to assessments having (allegedly) no basis in fact, and by being defended,
not on the merits, but on the ground that, even if the asserted abuse occurred,
the citizen has no remedy.

Taxes, like rain, must fall alike on the just and the unjust. But when tax
procednres are used to enforce the criminal law, the need for expeditious
determination of the validity of the impeosition, with such interim safegunrds
as will protect both the revenue and the victim, is apparent. And, if the erimninal
suspect is entitled to such protection. so also is the ordinary citizen (even if,
as the Service claims, his numbers in the statistics of jeopardy assessments
are “very few”).
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Internal Revenue Manual §§ 4584.8, 5213.28,

48. Internal Revenue Manual § 4584.10, It is unclear whether the views which
the Assistant Regional Commissioner is directed to “communicate” to the District
Director are binding on the latter, or whether the ultimate decision whether to
gbate the assessment rests with the one who made it in the first place. See note

1supra.—" -

49. Internal Revenue Manual §§ 4584.2(1), 5213.21(6). See also Rev. Proc.
604, § 2.03, 1980-Cum. Bull. 377, 378.

50 Gould, Jeopardy Assessments: When They \Iav Be Levied and What To
Do About Them. 18 N.XY.U. Inst. on ¥ed. Tax. 937, 937 (1960).

51. Note, Jeopardy Assessments: The Sovereign’s Stranglehold, 55 Georgetown
L. J. 701, 705 (1967). :

52. 134 J. of Accountaucy, Dec. 1972, p. 74. The above figures do not include
so-called termination assessments, hereafter discussed. The number may have
increased with the policy of using jeopardy assesments as instruments of crim-
inal law enforcement. Infra at notes 56 and 71-74.

53. See Aguilar v. United States, 501 F. 2d 127, 129 n. 3 (5th Cir. 1974) ; Lucia
v. United States, 474 F. 24 565, 575, 577 (5th Cir. 1973).

b4. Aguilar v. United States, 501 F, 2d 127, 130 (5th Cir, 1974) ; United States
v. Bonaguro, 294 F. Supp. 760, 754 (E.D. N.X. 1968) ; Rinieri v. Scanlon, 254 F..
Supp. 469, 472 (S.D. N.Y. 1966). Although those cases involved termination
assessments (hereafter discussed), rather than strictly jeopardy assessments,

- they differ principally in that the former are determined before, rather than
after, the tax would normally become due.

b65. Willits v. Richardson, 497 F. 2d 240, 24446 (5th Cir. 1974) (termnination
assessment)+—-Lucia v. United States, 474 F. 24 585, 573-75 (5th Cir. 1973) ;
Pizzarello.x, United _States, 408 F. 2d 879, 583-84 (24 Cir. 1969) ; Homan Mfg.
Co. v. Long, 204 F. 2d 158, 160-681 (7th Cir. 1959) : Williams v. United States, 873
F. Supp. 71, 72-73 (D. Nev. 1973) (termination assessment). See Shapiro v.
Secretary oy State, 499 F. 2d 527, 533-35 (D.C. Cir. 1974), cert. granted; Clark
v. Campbell, 501 F. 2d 108, 117 n. 28 (5th Cir. 1974), cert. pending.

56. See the speech of Commissioner Donald C. Alexander on The Role of the
Internal Revenue Service in the Law Enforcement Community, June 10. 1975,
in 1975-9 C.C.H. Std. Fed. Tax Rep. § 6856, quoting Willits v. Richardson, 497
F. 2d 240, 246 (5th Cir. 1974) (“‘Courts cannot allow these expedients to be
turned on citizens suspected of wrongdoing—not as tax collection devices but
gs sur'x};nary punishment to supplement or complement regular criminal proce-

ures.

b67. Note, Jeopardy Assessment: The Sovereigh’s Stranglehold, 53 Georgetown
I.J. 701, 732-33 (1967). Instances in which such motivations were alleged (but
not passed on factually in dismissing the injunhction suits) include La. Londe v.
United States, 350 F. Supp. 976 (D. Minn. 1972). aff’'d, 478 F. 2d 700 (8th Cir,
1973) ; Communist Party v. Moysey, 141 ¥, Supp. 332 (S.D. N.Y. 1956) ; Publish-
ers New DPresg v. Moysey, 141 F. Supp. 340 (S.D. N.Y. 1956). Commissioner
Alexander, supra note 56, has said in this connection, “A subsidiary issue is
how, and whether, one can distinguish between the use of the tax system to
investigate political corruption and the use of the tax system to investigate
political opponents.”

?2 See Note, supre note 87, at 719-21. See also 134 J. Accountancy, Dec. 1972,
p. 74.

59. A finding of jeopardy may have been more supportable years ago, when the
sending of a deficlency notice suspended the statute only for the time during which
an appeal to the Board of Tax Appeals could be filed, and until final decision
if an appeal was filed, so that. if only a few days remained for assessment when
the notice was sent, the same few days would be all the time for getting the
assessment machinery moving after the restraint on assessment was removed.
Veeder v. Commissioner, 36 F. 2d 342, 348 (7th Cir. 1929) ; Foundation Co. v.
United States, 156 F. Supp. 229, 247 (Ct. Cl. 1936) ;: James Couzens, 11 B.T.A.

-1040, 11567-58 (192R8). That mechanical problem, however, has long since heen

resolved by adding 60 days to the suspension period. Now Int. Rev. Code of 1954,
§ 6503(a) (1).

60. Tax Court Rule 142(a).
- 61, Sea 134 J. Accountancy. Dec. 1972, p. 74. The permitted grornds. not re-
quiring National Office approved, are listed at note 47 supra. In Le Londe v.
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United States, 350 F. Supp. 976, 977 (D. Minn. 1972), aff’'d, 478 F. 2d 700 (S8th
Cir, 1978), the district court stated that, when the taxpayer declined to sign
a waiver of the statute, “the Government followed its customary practice of
notifying the taxpayer of a ‘feopardy assessment’ which had been calculated
by the use of its current third party sources.” Since the decision was one grant-
ing a motion to dismiss an injunction suit, however, it cannot be viewed as a
factual finding that such is the “customary practice.”

62. Revenue Act of 1918, § 250(g), now Int. Rev. Code of 1954, § 6851.

63. See Clark v. Campbell, 501 F, 24 108, 121 (5th Cir. 1974), cert. pending.

64. See Ludwig Littaver & Co., 37 B.T.A. 840, 842 (1938).

65. Internal Revenue Manuel §§ 4585.1¢(2), 5218.8.

66. Supra at note 47. .

67. Internal Revenue Manuel § 4585.2(1).

68. Internal Revenue Manual §§ 4585.2(3), 5218.3(4).

69, See Clark v. Campbell, 501 F. 2d 108, 114-15 (5th Cir. 1974), cert. pending,
In 1989, a court found only eight previous decided cases in which such assess-
ments may have been involved. Schreck v. United States, 301 F. Supp. 1265, 1276
(1. Md. 1969).

70. Treas. Reg. § 1.0851-2.

71. The use of termination assessments in that program is provided in Internal
Revenue Manual § 4567.15. See Silver, Terminating the Taxpayer's Taxable Year:
How IRS Uses It Against Narcotics Suspects, 40 Taxation 110 (1974).

72. So stated in Government’s petition for certiorari in Hall v. United States,
493 I, 24 1211 (6th Cir. 1974), cert. granted.

73. Internal Revenue Manuatl § 4567.15(1),

T4, Supra at note 53,

5. Supra at notes 54-55.

76. Supra at notes 18-31.

77, Int. Rev. Code of 1954, § 6851 (e).

78. Rev. Proc. 60-5, 1960-1 Cum. Bull. 879, deals in § 5 with such abatements
of “jeopardy assessments,” and §2.02 thereof states that, while termination
assessments under § 6851 “are not in a technical sense jeopardy assessments, the
procedure set forth herein shall also apply to assessments maide under that
section.” Although the legislative history of the 1953 amendment permitting such
abatement of jeopardy assessments indicated doubt that the power existed in the
absence of such amendment (S. Rep. No. 730, 83d Cong.,, 1st Sess. 1953) J,.
perhaps the more tentative nature of the termination assessment is thought by-
the Service to afford more flexibility in altering it, without need for special"
legislation.

0. Aguilar v. United States, 501 F, 24 127, 129 (5th Cir. 1974) ; Hall v. United"
States, 493 F.2d 1211, 1212 (6th Cir.. 1974), cert. granted ; Rambo v. United States, .
353 F. Supp. 1021, 1022 (W.D. Ky. 1972), aff'd, 492 F. 2d 1060 (6th Cir, 1974), cert..
pending ; Lisner v. McCanless, 356 I'. Supp. 398, 403 n. 11 (D. Ariz. 1973).

80. See Schreck v, United States, 301 F. Supp. 1265, 1280 n. 29 (D. Md. 1969).

81. Int. Rev. Code of 1954. § 6851. See Clark v. Campbell, 501 F.2d 108, 120 (6th
Cir. 1974), cert. pending; Rambo v. United States, 492 F.2d 1060, 1061 (6th Cir.
1974), cert. pending.

82. Int. Rev. Code of 1954, § 6861.

83. Int. Rev. Code of 1954, § 6201.

84, Int. Rev. Code of 1954, § 6211(a).

85. Williamson v. United States, reported only in 31 A.F.T.R. 2d 800 (7th Cir:
1971). See also Laing v. United States, 496 F.2d 853 (2d Cir. 1974), cert. granted.

86. Irving v, Gray, 479 ¥.2d 20 (2d Cir. 1973).

87. Treas. Reg. § 301.6211-1(a). See Clark v. Campbcll, 501 F.2d 108, 116-17
(5th Cir, 1974), cert. pending; Rambo v. United States, 492 F.2d 1060, 1064 (Gth
Cir.1974), cert. pending.

88. Int. Rev. Code of 1954, §6851(a) (1) and (2). See Clark v. Campbell,
supra, at 117-18 ; Rambo v. United States, supra, at 1964,

89, Int. Rev. Code of 1954, § 443(a) (3). See Clark v. Campbell, supra, at 118~
10; Rambo v. United States, supra, at 1064. In Note, Termination of Taxable
Year: Procedure in Jeopardy, 26 Tax I.. Rev. 829, 834-38 (1971), an elaborate
argument is constructed to the effect that a return is not in fact generally by the
short period because the only return expressly referred to in the regulations
under § 6851 is that which is required of departing aliens by Treas. Reg. § 1.6851—
2(b) (1), and that Treas. Reg. § 1.6851-1, relating to terminations on account of
jeopardy, refers only to the full-year return required for reopening the period.
However, Treas. Reg. § 1.443-1(a) (3), under the statutory section which im-
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poses the requirement, declares that “A” return must be filed for a short perlod
resulting from the termination by the Commissioner of a taxpayer’s taxable year
for jeopardy,” which should be clear enough not to require repetition. The
courts have not doubted that a return is prescribed to be made for the short
period. In addition to Clark and Rambo, supra, see Lisner v. Canless, 356 F. Supp.

898, 403 (D. Artiz. 1973), on appeal to 9th Cir.; Parrish v. Daly, 850 F. Supp. 785,
787 (S.D. Ind. 1072). O v, 8 oD

. 90. Nino Sanzongo, 60 T.C. 821 (1973).

91. Int. Rev. Code of 1954, § 6851 (b).

92. In Schreck v. United States, 876 F. Supp. 742 (D. Md. 1973), the Service
waited until the day before the period of limitations would have expired, before
sending a regular deficiency notice. In Martinez v. United States, 75-1 U.S. Tax
Cas. § 9108A (8.D. Fla. 1974), it was 21 months after the assessment and seizure
{and then only in anticipation of trial of the taxpayer's suit for injunction),
while the liens and levies meanwhile remained in effect.

93. Laing v. United States, 496 F.2d 858, 854 (2d Cir. 1974), cert. granted;
Boyd v. United States, T4-1 U.S. Tax Cas. | 9408 (E.D. Pa. 1974). The Internal
Revenue Manual § 4585.5 establishes controls to prevent “premature processing”
of the refund of any gverpayment shown on the return (that would otherwise
occur automatically soon after filing), but directs expedited examination of
the return when flled. If the tax determined exceeds that shown on the return,
if one is filed, a deficiency notice (giving access to the Tax Court) will be sent
even if the amount has been fully collected pursuant to the termination assess-
ment. I'd. § 5485.6.

94. Rambo v. United States, 353 F. Supp. 1021, 1024 (W.D. Ky. 1972), aff'd,
492 F.2d 1060, 1082 (6th Cir. 1974), cert. pending; Schreck v. United States, 301
F{; gupp. 1265, 1281 (D. Md. 1969), reaffirmed, 375 ¥. Supp. 742, 743 (D. Md.
1973).

95. 362 U.S. 145 (1960). .

98. For example, if $20,000 was assessed and only $10,000 collected, of which
the taxpayer claims only §4,000 is properly due, he cannot sue to get his $6,000
overpayment back unless he fiirst pays the $10,000 balance of the assessment.
Inability to pay the difference does not relieve him of the condition, See PPlumb,
The Tax Recommendations of the Commission on the Bankruptcy Laws—Tax
T’rocedures, 88 Harvard L. Rev. 1360, 1409, n, 270 (1975).

97. Irving v, Gray, 479 I".2d 20, 24-25 n. 6 (2d Cir. 1973) ; Boyd v. United
States, T4-1 U.S, Tax Cas, § 9408 (I.D. I’a. 1974). See also Lcwis v. Sandler, 498
¥.2d 393, 400 (4th Cir. 1974).

98. See Clark v. Campbell, 501 F.2d 108, 125 n. 55 (24 Cir. 1974), cert. pending,

99, United States v. Hall, Dkt. 74-75; Laing v. United Statcs, Dkt. 73-1808.

100. Supre at note 27.

101. Int, Rev. Code of 1954, § 6851(a) (1).

102, But see United States v. Johansson, 62-1 U.S. Tax Cas, 79130 (S.D. Fla.
1961), in which a suit for foveclosure of a tax lien based on a termination
assessment made on March 14 was tried in September and decided on December 13
of the same year (although only the merits, not the existence of jeopardy, was
determined).

103. Revenue Act of 1032, § 1105, amended by Revenue Act of 1934, § 510; now
Int. Rev. Code of 1954, §§ 6862, 6331(a) (last sentence). -

104. Int. Rev. Code of 1954, § 6863 (b) (3).

105. Int. Rev. Code of 1954, § 6331 (a).

108. Supra at notes 11-12, The Ennchs, Johnson, Lucia, Pizzarello, Trent,
Iannelli, Vuin, and Patrick cases, there cited, involved such miscellaneous taxes.

107. Int, Rev. Code of 1954, § 65863 (a). --

108, Supra note 103. ’

109, See Clark v. Campbell, 501 F.2d4 108, 126 (5th Cir. 1974), cert. pending.

110. Note, “Jeopardy Assessment: The Sovereign's Stranglehold,” 55 George-
town L.J. 701, 721-22 (1967).

111. 83 A.B.A. Rep. 221-23 (1958). (Adoption of the proposal is reflected at
page 197.) An explanation of the proposal is found in A.B.A. Section of Taxation,
1958 Program and Committee Reports 159-60.

112, The proposal and explanation are submitted herewith as Exhibit A.

113. Int. Rev. Code of 1954, § 6331(a).

114, Cf. Foundation Co. v. United States, 15 F. Supp. 229 (Ct. Cl. 1936).

115. Delia v. Dath, 74-2 U.S. Tax Cas.f9803 (N.D. Ohio 1974), which set aside
a termination assessment for failure to send a deficiency notice within 60 days
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‘thereafter, notwithstanding that a formal deflcieney notice for the full year

had been sent before the tourt acted, is distinguishable in that the court viewed
the 60-day notice. as required by statute. Here, the most that could be sald is:
that the taxpayer may have been denied an administrative hearing on the merits,
@ step that I8 prescribed not by the statute but by the Service's internal pro--
cedural rules. Of. Ludring v. Glotzbach, 304 F.2d 560, 563 (4th Cir. 1962).

116. See House Ways and Means Committee Print on Jeopardy and Termina-
tlon Assessments [etc.], Prepared by.Staff of Joint Committee on Internal Rev-
enue Taxation for Use in Markup Sessions on Tax Reform Legislation,

117. It is unclear why the proposal refers to local federal district court rules
rather than to Federal Rule 57, which deals expressly with calendar preference -
for declaratory judgment cases.

118. Drinan v, Niron, 364 F. Supp. 858 (D, Mass. 1973).

119. See Note, Jeopardy Assessment: The Sovereign’s Stranglehold, 55 George-
town L.J. 701, 728 (1987). - _

120. C1. 28 U.8.C. § 2243.

121, At the very least, the word “believes” should be changed to “finds,” to
ﬁonform Eo the reference in the proposal to “A finding of the Secretary or his

elegate.’

122. See Vecder v. Commissioner, 36 F.2d 342, 345 (7th Cir. 1929), in which
the court declined to interfere with a jeopardy assessment, in part because of
“the absence of statutory standards by which any reviewing body may test the
correctness of the belief of the Commissioner.”

123. Note, Jeopardy Assessment : The Sovereign’s Stranglehold, 55 Georgetown
L. Rev. 701, 735 (1967). o

124, Supra at note 62,

125. Internal Revenue Manual § 4584.5.

f126. Internal Revenue Manual §§ 45684.5(2) (j), 4585.3(2) (h).

127. Internal Revenue Manual §§ 4584.1(1) (c), 4684.2(1) (¢). .

128. Int. Rev. Code of 1954 § 6851(a) directs termination of the taxable year
when the taxpayer “designs’ to do certain affirmative acts. See supra at note
62. Treas. Reg. § 1.6851-1(a) Interprets that to refer to a design to avoid pay-
ment of income taxr by doing one of those acts. See Note, Termination of Tax-
able Year: Procedures in Jeopardy, 26 Tax. I.. Rev. 829, 831 (1971). -

129. Courts have made this argument in denying judicial review of termination
assessments. See infra at note 156.

130. See infra at note 168,

131. See infra at notes 153-64,

132. See supra at note 60.

133. 0f. Carney Coal Co., 10 B.T.A. 1397, 1403 (1928). -

134. See Kimmel v. Tomlinson, 151 F. Supp. 901, 902 (S.D. Fla, 19387).

185. In Melvin Bldg. Corp. v. Long, 582 U.S. Tax Cas. 198792 (N.D. Il 1958),
rev’d, 262 F.2d 920 (7th Cir. 1958), and Homan Mfg. Co. v. Sauber, 55-2 U.S.
Tax Cas. ¥ 9666 (N.D. I1l. 1955), rev'd, 242 F.2d 645 (7th Cir. 1957), the district
courts granted injunctions against jeopardy assessments conditioned upon super-
vision of the taxpayer’s property by the court or by a receiver, but the appellate
court held that an injunction was improper under existing law, even upon
conditions. .

136. Supra at notes 28-31.

Ci137.9585nuh v. Flinn, 261 F.2d 781 (8th Cir. 1958), mod., 264 F.2d 523 (8th

r. 1959).

138. 83 A.B.A. Rep. 223-24. (Adoption of the proposal is reflected at page 196.)
An explanation of the proposal is found in A.B.A. Section of Taxation, 1938
Program and Committee Reports 161-62. -

139. See Gideon v. Wainwright, 372 U.S. 8335 (1963). )

; l140. iSee Human Engineering Institute, 61 T.C. 61, 66-67 (1973), and author-
ties cited.

141, United States v. Brodson, 136 F. Supp. 158, 163 (E.D. Wis. 1955).

142, United Statecs v. Brodson, 241 F.2d 107, 111 (7th Cir.), cert. denied, 354
U.S. 911 (1957).

143. Criminal Justice Act of 1964, as amended, 18 U.S.C. § 3006A. See Note,
The Indigent’s Right to an Adequate Defense: Expert and Investigatorial
Assistance in Criminal Proceedings, 55 Cornell I.. Rev. 632 (1970).

144, A.B.A. 1968 Program and Committee Reports 162 (Exhibit B).

145. Compare Int. Rev. Code of 1954, § 6325(d) (2), permitting the Service to
agree to subordination of a tax lien to claims incurred for purposes which it is
believed will increase the amount realizable by the Government and will facilitate
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ultimate collection. Such pttposes may faclude reépafr and maintenamee of the
property. Proposed Reg. § 301. 6325-1(4)(2) (1), Exampla (2).
. 146. The proposal and explanation are-submitted herewith as Exkibit B.
447. Furthermore, there being in any case no right ef prepaymrent litfgation
In the case of these other taxes, the problem of a seizure of all one’s assets leav-
‘ing one with no funds to litigate the liability ‘or to defend a related criminal
-case exists whether a regular or jeopardy assessment s made. Of. Enocks v.
Williams Packing & Navig Co., 370 U.S. 1 (1962) ; Lucia v. United Btates, 474
‘F.2d 565, 577 (5th Cir. 1973).
148. Compare Int, Rev. Code of 1954, § 6531 (criminal) with § 6501 ¢¢) (1)

and (2) (civil fraud).

149. Such relief was granted by the district court in the case from which the
‘Government's appeal was dismissed in United States v. Fauci, 242 ¥.2d 237 (1st
Cir. 1957). Although early cases allowed injunctions against assessments the
enforcement of which would.deprive the taxpayer of his livelihood and reduce
his family to destitution (AMacejko v. United States, 174 F. Supp. 87 (N.D. Ohio
1959) ; Arnold v. Cobd, 57-2 U.S. Tax Cas. 19711 (N.D. Ga. 1957); Long v.
United States, 148 F. Supp. 7568 (S.D, Ala. 1957), that result is no longer possible.
MoClure v. Rountree, 330 F.2d 954 (6th Cir. 1864) ; Johnson v. Wall, 320 ¥.24

149 (4th Cir. 1964) ; Botlae v. Scanlon, 314 F.2d 892 (2d Cir. 1963).

-150. Under statutes permitting creditors te reach the income of spendthrift
trusts in excess of what is necessary for support, the courts have adopted the
view that the exemption extends to the amount required to maintain the debtor's
station in life, extravagant though it may have been. See Plumb, The Recom-
mendations of the Commission on the Bankruptcy Laws: Exempt and Immune
Property, 61 Virginia L. Rev, 1, 81 (1975). It has never been thought, however,
that one’s tax obligations should be permitted to take second place to extrava-
gant living. Id. 87-88, 92.

151, Cf. Lebanon Woolen Mills v, United States, 311 F. 2a 364 (1st Cir. 1962) ;
United States v. Allied Stevedoring Co., 138 F. Supp. 364 (S.D. N.Y. 1956).

1562. Cf. Willits v. Richardson, 497 F.2d 240, 246 (&Hth Cir. 1974). But in
United States v. Brodson, 241 F.2d 107, 109 (7th Cir. 1057), cert. denied, 354
U.S. 911 (1957), the court questionably gave weight to the possibility of such
gratuitous assistance, in refusing to release funds for criminal defense.

183. Clark v. Campbell, 501 F.2d 108, 124 (5th Cir. 1974), cert. pending.

154, Supra at note 99,

155. Supra at notes 85-86. :

156. See Willits v. Richardson, 362 F. Supp. 456, 461 (8.D. Fla. 1973), rev'd,
497 F.2d 240 (5th Cir. 1974) ; Boyd v. United States, T4-1 U.S. Tax Case | 8408
(E.D.Pa. 1974). .-

__157. See United States v. Cooper, 75-1 U.S. Tax Cas. 19234 (D. D.C. 1975),
holding it futile and duplicative for the district court to consider the validity of
the short-period deficiency once a jeopardy assessment for the full year had been
made and appealed to the Tax Court.

158. See Note, Termination of Taxable Year: Procedures in Jeopardy, 26
Tax L. Rev. 829, 842 (1971). AN

159. Int. Rev. Code of 1954 § 6851(b); IL.LR. Rep. No. 1337, 83a Cong., 24
Sess. A421 (1054).

160. See Tax Court Rule 142(a).

161. Note 92 supra.

162. Supra at notes 93-98.

163. See legislative suggestion l.m, supra.

164, Flora v. United States, 362 U.S. 145 (1960).

165. Internal Revenue Manual Supplement 45G-204, § 4.05 (Feb. & 1973).

166. Statement of Procedural Rules §601.105(c) (2) (1). See Silver, Terminat-
ing the Taxpayer's Taxable Year: How IRS Uses It Against Narcotics Suspects,
40 J. Taxation 110, 110 (1974). _

1687. See Hall v. United States, 492 ¥.2d 1211, 1212 (6th Cir. 1974), cert,
granted.

168. Supra ati.ote 78.7"

169. Supra at note 108.

170. United States v. Sullivan, 274 U.S. 259 (1927) ; United States v. Yugino-
vich, 256 U.S. 450, 462 (1921) ; Washington v. United States, 402 F.2d 3 (4th Cir,
1968), cert. denied, 402 U.S. 978 (1971).

171, Sonzinski v. United States, 800 U.S. 508, 514 (1937).

172. United States v. Doremus, 249 U.S. 86, 94 (1919).
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i178. United States v, gighrwer, 345 U.S. 22, 82-38 (1953) ; United~States v,
Kulliran, 274, U.8, 259 (1927).

174, Marchetti v, United States 590 U.8, 89 (1968).

175. See Bull v. United States, 205 U.S. 247, 269 (1035).

176. Phillips v, Commissioner, 283 U. S, 589, 5985 (1931). ‘

177. Of. United States v. United States Coin & Currency, 401 U.S. 7156 (1971).
T reiterate that I cannot know from the reported cases, in which the allega-
tions are taken as true for the purposes of a motion to dismiss, whether such
charges are true or the ingstances widespread.

ExXHIBIT A

XXII1. JUDICIAL REVIEW OF THE EXISTENCE OF JEOPARDY WHERE A JEOPARDY
~ ABSESBMENT HAS BEEN MADE

Resolved, That the American Bar Association recommends to the Congress-that
the Internal Revenue Code of 1854 and the Judicial Code be amended to permit
the United States District Courts to review the finding of the Secretary of the
‘Treasury that the assessment or collection of a deflciency would be jeopardized
by delay; and

Be It further Resolved, That the_Assoclation proposes that this result be
achieved by adding section 6865 to the 1954 Code and amending sections 6861 (a)
and 7421(a) of the 1954 Code and section 2201 of the Judicial Code; and

Be It Further Resolved, That the Section of Taxation is directed to urge the
following amendmounts or their equivalent in purpose and effect upon the proper
committees of Congreas:

Sec. 1. Se¢tion 6861(a) of the Internal Revenue Code is amended to read as
follows (Insert new matter in italics) :

(a) AurHoRITY For MaAKING.—If the Secretary or his delegate believes
that the assessment or collection of a deficiency, as defined in section 6211,
will be jeopardized by delay, he shall, notwithstanding the provisions of
section 6213(a), immediately assess such deflclency (together with all
interest, additional amounts, and additions to the tax provided for by law),
and notice and demand shall be made by the Secretary or his delegate for
the payment thereof. The fact that the period of limitation for the collec-
tion or assessment of the tax is about to expire shall not be considered in
the determination that the assessment or collection of a deficiency will de
jeopardized by delay.

Sec. 2, Chapter 70, Subchapter A, Part II, of the Internal Revenue Code is
amended by adding at the enad thereof a new section as follows :

Scc. 6865. JUDICIAL REVIEW OF JEOPARDY ASSESSMENTS.

(¢) REVIEW OF SECRETARY'S FINDING AND VACATION OF ASSESSMENT.—A
finding of the Secrctary or his delcgate that the assessment or collection of
a deficiency would be jeopardized by delay shall be subject to review under
scotion 2201 of Title 28, United States Code. Upon such review, if the court de-
cides that the tazpayer has, by a fair preponderance of the evidence, proved
that the assessment or collection of the deficiency 1will not de jeopardized
by delay, the court shall vacate and annul the assessment made under scc-.
tion 6861(a) or section 6862(a), and it shall be void and of no effect.

(b) STAY oF FURTHER PROCEEDINGS OF SECRETARY.—In an action Jor such
review, the court shall have the power to stay any further proceeding of
the Secretary or his delegate for the collection of the deficiency pursuant to
thz assessment sought to be reviewed, pending the determination of such
action,

(¢) PREFERENCE ON CALENDAR ACCORDED TO REVIEW OF SECRETARY’S FIND-
ING.—Any such review pursuant to the provisions hereof shall be entitled to a
preference on the calendar pursuant to the rules of the district court having
jurisdiction of the proceeding.

Sec. 8. Title 28, Chapter 151, section 2201 of the United States Code is hereby
-amended to read as follows (insert new matter in italics) :

Seec. 2201. In a cage of actual controversy within its jurisdiction, except
with respect to Federal taxes other than o proceeding under section 6865
of Title 26, United States Code, any court of the United States and the
Distriet Court for the Territory of Alaska, upon the filing of an appropriate
Dleading may declare the rights and other legal relations of any interested
party seeking such declaration, whether or not further relief is or could be
sought. Any such declaration shall have the force and effect of a final Judg-
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t or decree and shall be reviewable as such. In a proceeding under sec-
?tl::: 6865 the sole {ssue befotre d"l:e 33:#: shall be whether the collection of
deficiency will be jeopardized by aelay.
s:fc'fﬁ. gectlon 7421(&{ og the Internal Revenue Code is hereby amended to
read as follows (eliminate the matter struck through and insert the new matter
italies) :
in ‘ta _‘(:a)) Tax.—Exempt as provided in sections 6212(a) and (c), and 6213(a),
and 6865(b), no suit for the purpose of restraining the assessment or col-
lection of any tax shall be maintained in any court.

EXPLANATION
Summary

The authority of the Secretary or his delegate to make a jeopardy assessment
when he finds that assessment or collection of a tax will be jeopardized by delay
{s not, under present law, subject to judicial review. The absence of independent
review permits the exercise of this authority in situations for which it was not
intended. The proposed legislation enables the taxpayer to obtain a review in the
district court of the question whether jeopardy exists, and authorizes the court
to annul the jeopardy assessment if the taxpayer proves that delay will not
jeopardize the assessment or collection of the tax.

Discussion

Under present law, jeopardy assessments are made by the Secretary or his dele-
gate under § 6861, He is authorized to make them when he believes that the
assessment or collection of a tax delinquency will be jeopardized by delay. A de-
termination that jeopardy exists is not subject to judicial review (e.g. Lloyad v.
Patterson, 242 F.2d 742 (5th Cir. 1957) ; Harcey v. Early, 66 F. Supp. 761 (W.D.
Va. 1946), aff’d 160 F. 2d 836 (4th Cir. 1847) ; Veeder v. Commissioner, 36 F. 2d
842 (7th Cir. 1929) ; Foundation Co. v. United States. 15 F. Supp. 229 (Ct. Cl.
1936). The statute relegates the taxpayer to two avenues of relief: (1) abatement
by the Treasury under § 6861(g), largely illusory because the decision to grant
relief stems from the agency imposing the assessment in the first place, although
there has been judicial admonition that this discretion should be exercised in
proper c¢ases (Darnell v. Tomlinson, 220 F. 2d 894 (5th Cir. 1955)) ; and (2) by
posting a bond under § 6863 to stay collection of the assessment, nebulous, to say
the least, when all of the taxpayer’s assets are tied up (see Kimmel v. Tomlinson,
151 F. Supp. 801 (S.D. Fla. 1957), which characterized the right to post a bond
in this situation as a “mockery’’).

Attempts at injunctive relief immediately run counter to § 7421 of the Code,
prohibiting injunctions in tax cases. While it is true that unusual eircumstances
will justify an injunction (e.g. Communist Party, U.S.A. v. Moysey, 141 F. Supp.
832 (S.D.N.Y. 1956) ; Shelton v. Gill, 202 F. 2d 503 (4th Cir. 1953) ; Midwest
Haulers v. Brady, 128 F. 2d 496 (G6th Cir. 1942) ; Allen v. Regents, etc., 304 U.S,
439 (1938) ; Miller v. Standard Nut Margerine Co., 284 U.S, 498 (1032) ; Mitsu-
Kiyo Yoshimura v. Alsup, 167 F. 2d 104 (9th Cir. 1948) ), such relief is granted on
a strictly case-by-case basis (Homan Mfg. Co. v. Long, 242 F., 2d 645 (7th Cir.
1957). In any event, exceptional and extraordinary circumstances must be shown
to exist, and indigency is not such a showing (Lloyd v. Patterson, supra; but see
Arnold v. Cobb, — F. Supp. —, 67-2 U.S.T.C. § 9711, 1957 P-H Fed. § 72,727
(N.D. Ga. 1957), where this relief was granted to prevent the taxpayer from
becoming a public charge), Furthermore, in the light of § 7421, false jeopardy
would not appear to be one of these exceptional circumstances. Lastly, the fact
that the imposition of the assessment leaves the taxpayer wholly without means
to contest the matter is, under the current state of the law, or no moment
g)%n)lted States 1. Brodson, 234 F. 2d 97 (7th Cir. 1965), cert. denied 354 U.S.

Thus, the taxpayer who is subjected to a jeopardy assessment finds himself in
a position where he cannot secure independent review of the correctness of the
Treasury determination that jeopardy does in fact exist. Conversely, the Treasury
is in a position to use its jeonardy powers in an unintended fashion, ’

While it is generally considered wrong to use the threat of a jeopardy assess-
ment as a vehicle for extracting an extension of the statute of limitations from
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a taxpayer, there appears to be some practice to the contrary. Section 8861 uses:

"the words “assessment or collection” in the disjunctive. In Veeder v, Collector,

supra, it was indicated that the fact that the statute of limitations is about to

run constitutes jeopardy. :
Amendment to the law should be sought to afford the taxpayer a right to-

‘reviéw the Treasury’s administrative determination as to the existence of jeop-

ardy. Your committee feels that such a review should be made available to a tax-
payer under the declaratory judgment procedure, because this would permit a
speedy determination which might result in the release of needed funds to con-
test or defend the action. The courts also should be granted power to stay any
further proceedings under the jeepardy assessment already made pending the:

. outcome of the declaratory judgment suit. ]

Since this recommendation as well as recommendation 2 below, comprehends.
the flelds in which the Committee on Court Procedure, the Committee on Ad-
ministrative Practice and the Committee on Federal Tax Liens and Collection
Proceedings are working, both recommendations have been referred to those-
committees. :

While these recommendations cover situations involving criminal income tax
evasion and civil fraud situations, the scope is considerably broader. They also
cover cases in which, without either of these elements being present, a jeopardy
assessment is made for one reason or another. Thus, they cover the whole field
of tax administration.

ExHIBIT B

XXIV. RELEASE OF FUNDS FROM JEOPARDY ASSESSMENTS

Resolved, That the American Bar Association recommends to the Congress
that the Internal Revenue Code of 1954 be amended to permit the United States
District Court to order the release of the taxpayer’s property from jeopardy
assessment liens for certain purposes; and

Be It Further Resolved, That the Association proposes that this result be
achieved by amending section 6861 of the 1954 Code; and

Be It Further Resolved, That the Section of Taxation is directed to urge the
following amendment or its equivalent in purpose and effect upon the proper
committees of Congress: .

Sec, 1. Section 6861 of the Internal Revenue Code is amended by redesignating
the present subsection (h) as subsection (j), and by adding new subsections (h)
and (i) _as follows:

(h) RELEASE oF F'UNDS FROM JEOPARDY ASSESSMENTS.—TWhere a jeopardy
asgessment has been made and notice of the lien or lens arising by virtue
thereof has been filed, the United States District Court for the district in
which the taxpayer resides, upon verified petition of the taxpayer, mqy in
its discretion order released from said liens such funds or other assets as
are sufficient to enable the taxpayer—

(1) to retain the services of legal counsel and to provide for other
necessary expenses in the representation of the tazpayer in all matters,
civil, criminal, or bnth, relating to or affecting the tax liability asserted
in the jeopardy assessment;

- (2) to repair, maintain and preserve property against which a lien in
favor of the United States exists by virtue of the jeopardy assessment,
including the satisfaction of liens against such property which have
priority over gaid lien,; and

(3) to pay taxres ( except taxres covered by the jeopardy assessment)
owing by the taxpayer whether due before or after the making of said
jeopardy assessment.

Upon releasing such_funds from such licns, the said court shall impose such
conditions, as in its discretion it shall deem advisable, to insure the appli-
cation of such funds to the purposcs for iwchich they were released.

(1) NOTICE TO SECRETARY.—T'he verified petition of taxpayer shall be served
upon the Secrctary or his dclegate in triplicate at least twenty days before
o hearing thereon. Subsequent to the mailing of such notice, the Secretary or
his delegate shall have authority to relcase funds or other assets as requested
in said petition without regard to the provisions of subsection (g) hercof.

65-738—76——6
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EXPLANATION

Suinmary
The freezing of the taxpayer’s' assets by a jeopardy assessment has harsh con-

Vsequences which sometimes prejudice the interests of the Government as well as

esults is the denial to the taxpayer of the use of
illlg (t)?x? %igge?tget%fgggeggf:gu;‘elt against gh crflz‘nlnaé chiriengi lf::lgvg:éo;xé ggll.
our
even to contest the jeopardy assessment in ;a axfeeded b omainer 1s the legal
inability to obtain a release of funds to pay for od rep r;aservation \nce
flar expenses necessary for the protection, p s
.gx:‘z::ggl;s&czngfslt?e propgrty. The proposed legislation empowers the district

" court, in its discretion, to release such funds as are necessary for the purposes

f
tute, The supervision of the court will restrict the release o
gsle]cdig :g 33033 Sgip‘:)ses and protect the interests of the Government without the
unfair results which the presently inflexible statute produces.

Discussion

levy jeopardy assessments against taxpayers is one of the most

dr;r;]t?crtizil:it ft:r-:egcging pov&ers vested in the Secretary of the Treasury. This
power {s intended to be used sparingly, and only in situations in which there is
good reason to believe that the taxpayer is planning to conceal bis assets or
otherwise place them beyond the reach of the collection officers of the Treasury
Department. There have been many complaints that this power has been misused
by the making of jeopardy assessments for reasons other than any real jeopardy
to the assessment or collection of a deficlency, and that the amount of the assess-
ment has been arbitrarily determined at a level far above what the facts warrant,
Whatever the reasons which prompt its issuance, a jeopardy assessment has
far-reaching and often disastrous effects upon the taxpayer, and at times the
interests of the Government are also Jeopardized. For example, the freezing of
the taxpayer’s bank account may prevent him from paying fire insurance pre-
miums on his property and from making necessary repairs, thus ex'poslng the
Government as well as the taxpayer to a risk of loss, The Government's interests
as well as the taxpayer's require some means of relief in this situation. Similarly,
the taxpayer should be permitted to make use of his property to pay his current
income taxes, as well as deficiencies for years other than those involved in the

rdy assessment,

je%ps?en )x,nore compelling than these considerations, however, is the necessity for

in such situations; yet that is the inevitable and necessary result of a jeopardy
assessment under the present law,

The problem is dramatically illustrated by the case of United ‘States v. Brod-
son, pending in the United States District Court for the Distriet of Wisconsin,
The district court, after lengthy but futile efforts to obtain administrative release
of funds from the Jeopardy assessment, dismissed the tax evasion indietment on
the ground that the Government’s action in tying up the defendant’s assets
had made it possible for him to have a fair trial, particularly since the services

was reversed on appeal by a 3-2 decision, in which the majority concluded that

the district court’s conclusion was premature and that the question of whether

the jeopardy assessment had in fact made a fair trial impossible should have been
7.)

ment that under g longstanding and consistently-followed policy the Tax Court
trial should be deferred until after the criminal charge had been disposed of.
(58-1U.S.T.C. § 0183, 1958 P-I1 Fed. 158-352.)

The defense counsel in the Brodson case had been appointed by the court, but’
regardless of the quality of court-appointegi counsel and of the amount of time
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‘3%10"3 Eo”%e‘ﬁ%m ﬁ?)f@;‘é?, the courts have no authority to appoint ac-

c¢ountants to work for a taxpayer, although thelr services are usually indispens-
. able in tax fraud cases. - : :
Since the release of firnds would be under the supervision of a district court,
there would be reasonable safeguards against unwarranted expenditure of funds.
Senator Haskewr. I am going to suspend here for about 5 miiiiites,
but our next witness is Theodore 8. Lynn of New York City.
gA brief recess was taken.] : :
Senator Haskerr. Mr. Lynnf -
Mr, Lynn, I appreciate your being here.

STATEMENT OF THEODORE S. LYNN, ESQ,, WEBSTER, SHEFFIELD,
' FLEISCHMANN, HITCHCOCK & BROOKFIELD

Mr, Ly~nN, Thank you, Senator. :

My name is Theodore S. Lynn. I am a member of the New York
City law firm of Webster, Sheffild, Fleischmann, Hitchcock, and
Brookfield.

As a consultant to the IRS project of the Administrative Confer-
ence of the United States and a New York State Bar Association tax
section subcommittee chairman, I have recently studied the Internal
Revenue Service’s summons powers. My comments are my own,
however. ' ‘

The IRS is widely using its administrative summons power to seek
evidence of possible criminal and civil tax liability. ‘

A summons may be freely issued by most any Internal Revenue
Service agent demanding books, records, and testimony under oath.
There is little, if any, review by an agent’s superior and no application
to a grand jury or any judicial body is required before a summons is
issued.

I leave my prepared text for a minute to mention that there was
inquiry at the Internal Revenue Service as to the number of summonses
that had been issued ; how many were contested ; and how-many were
enforced in court. Apparently the Internal Revenue Service keeps no
records on the subject. Summons forms are apparently available in a
File in an IRS office. An agent simply picks forms up and puts them in
1is briefcase. When appropriate, he pulls one out, fills it in, and hands
it to the taxpayer or third party recipient. And apparently there are
no records at all.

Thus,an IRS agent——

Senator HaskrLL. Let me ask you, Mr. Lynn, I am really not familiar
with this procedure. Would the agent be, for instance, auditing my
return when he issues & summons, or might he be auditing your return
and issue me the summons to see if you had had any transactions
withme?

Mr. Ly~x. It could be in either instance.

Senator HaskEeLL, Either instance? I see. OK. Thank you.

Mr. Lyx~. Thus, an IRS agent may arrive at a person’s office or
home, pull out a blank summons form from his briefcase, fill it out,
and serve it. The summons might demand that the person bring his
personal or business records to, and be prepared to testify under oath
at.an IRS office some days hence. o

The summons form does not notify the recipient of his rights to a
court hearing; indeed, it contains an in terrorem statement that:
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“Failure to comply with this summons will render you liable to pro-
ceedings in the district court of the United States or before a Un?téd
States Commissioner or magistrate to enforce obedience to the require-
ments of this summons, and to punish default or disobedience.”

. While the IRS is not empowered to punish refusal to obey a sum-
mons without applying to a court, recipients of summonses.often are
unaware of the technicalities. IRS agents, whether or not intention-
ally, frighten many people. Unlike other investigative agencies, the
IRS is involved in everyone’s life year after year. Taxpayers may --
comply with broad, unclear summonses through fear and lack-of -
understanding. - A

. Since the 1RS is not empowered to enforce its summons without
judicial application, the summons power has become a trap for the
unwary. Sophisticated taxpayers know that they can have a day in
court to determine to what extent they must comply with the sum-
mons; less educated taxpayers feel that they must comply.

If & summoned person wishes to contest a summons, he must appear
at the time and place specified on the summons to object. Who 1s the
hearing officer who hears the objection? It is usually the IRS agent
who issued the summons. A sophisticated taxpayer knows that all he
need do at this hearing is state his “good faith” objections; if the
Service wishes to proceed, it must go to court.

For various administrative reasons, the Service often does not apfply
for judicial enforcement of these summones. This injects an unfor-
tunate element of gamesmanship. '

Now, what about third party summonses? These are summonses is-
sued to financial institutions such as a bank or to the accountant of
a taxpayer under investigation. Although the taxpayer who is under
investigation may have grounds to object to enforcement of such &
summons, many third parties readily comply. Thus, the taxpayer may
wish to apply for judicial restraint of third party cooperation with
the IRS. IF the third party contests the summons, the taxpayer may
wish to intervene in the enforcement hearing, that is, participate in
the enforcement hearing. '” .

The threshold problem for the taxpayer is that of discovering
whether a summons has been served on a third party. The courts have
held that, under the existing statutes, that the IRS is not required to
notify the taxpayer in such a situation. I believe that notice should
be given in or({)er to make meaningful any right to intervene or appl?r
for restraint. However, only Congress can change the statute. Indeed,.
an analagous problem exists under the Bank Secrecy Act of 1970..

Even if he knows of the third party summons, in order to inter-
vene or restrain, a taxpayer must establish a valid reason, and even
then permission to intervene or restrain is in the court’s discretion. A
court may refuse to enforce a summons if it violates constitutional
rights or attorney-client or other applicable privilege; if it is deficient

- in describing the material requested, or the procedures for issuing or-

serving it have not been complied with; if the witness can establish
that he is unable to comply with its demands because he does not have-
ossession of the records summoned, or he is in ill health; if it is not
issued for a legitimate purpose; or if it calls for material which is
not relevant to the inquiry.
Now under each of these various tests, there are numerous cases.
Suffice that taxpayers have great difficulty in being granted to be-
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"heard on' third party summonses and most summonses are enforced
by the courts. . , V ,
. A major problem, in my judgment, is that the IRS uses its admin-
1strative summons power during the criminal tax fraud investigations.
Special agents of the Intelligence Division of the IRS are a major
:source of issued summonses and they are charged—some say solely—
with the duty of investigating for criminal tax fraud.

Is'the obtaining of evidence to establish criminal tax law violations

. 2 proper use of the IRS administrative summons power? The consist-

—
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ent IRS assertion has been that each summons in question was moti-
" vated at least partially by civil tax investigation purposes. A recent
district court decision has characterized this situation as one which
Y“invites hypocrisy and dissimulation on the part of Government
investigators.” :

The Supreme Court, however, with a few limitations, has supported
the IRS position. The Court has stated that a summons may be issued
in such an investigation *“if it is issued in good faith and prior to a

~recommendation for criminal prosecution.” -

Thus, unless a witness can show that the summons was issued solely
for criminal purposes or that there was a prior recommendation to
prosecute, the summons will likely be enforced. Questions remain, such
a8 when a criminal prosecution recommendation is deemed to occur.

Even if a summons is issued with the proper procedures and pursu-
ant to_a legitimate purpose—the legitimate purpose issue includes
whether or not the summons has been used solely for criminal pur-
poses—a summons may only be used to demand production of books
and testimony “as may be relevant or material” to an authorized
inquiry.

gl‘he}test of materiality and relevancy has been liberally construed
by the courts. Probable cause for the investigation need not be estab-
lished. The Service is not required to show that the information sought
will contradict a tax return. A summons will be enforced if the in-
formation sought might throw light upon the correctness of a tax
return.

Finally, the problem of John Doe summonses. It had been thought
that the IRS would use its administrative summons power only when
it was investigating the tax liability of a particular person or group
or when there was cause to believe that a specific tax liability was due.

However, the IRS has increasingly been using a summons which
lists John Doe as the person whose tax liability is being considered.
Such a summons may have proper use during a focused and limited
audit. I believe it an improper use, however, if issued to a financial
institution or other organization in the hope that some unsuspected
tax liability might be discovered. ‘ |

The gentlemen from the banking association will discuss the various
judicial decisions with you. Suffice here that the judiciary has not yet
settled the question.

The courts might not have permitted such apparent fishing expedi-
tions under section 7602 of the Internal Revenue Code, the statutory
authority granted to the Service for its usual summons power. Unfor-
tunately, the existence of another section of the Code, 7601, which per-
mits canvassing of districts for taxable Ex)ersons and objects has been
seen as statutory support for the John Doe summons. I believe this
confuses an authority intended to permit canvasses for research and
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review of IRS enforcement operations with authority for issuance of
unfocused summonses, ' .

. Now, to his credit, Commissioner Alexander announced in a speech
in May that he was tightening IRS internal controls over the issuance
of John Doe summonses. The appropriate District Chief and TRS
Regional Council’s office must approve the issuance and they are to be
issued “only in limited and justifiable circumstances,” to use his words.
In my judgment, the new procedure does not go far enough.

In any event, I believe that the potential for invasion of privacy
and for fishing expeditions is sufficiently serious that your subcommit-
tee should consider articulating legislative standards and limitations.
Restrictions on the use of unfocused, wide gaged administrative sum-
monses should not depend on possibly changing administrative policy.

I believe that your subcommittee should consider amending the code
to assure that the administrative summons cannot be used to force
third parties to cooperate in fishing expeditions which merely hope
that some unknown person might be shown to have some unsuspected
tax liability. :

I understand that the House Ways and Means Committee is con-
sidering proposing a new Section 7609, entitled : “Limitations on Use
of Administrative Summons.” For all third party summonses, John
Doe or otherwise, the taxpayer would have to receive notice from the
IRS on or before the time the summons is issued and the taxpayer
would have standing and 10 days to challenge the summons in the
applicable District Court.

Further, in the case of a third party John Doe summons, the IRS
would also have to satisfy a court that there is reasonable cause to
believe that an unreported taxable transaction has occurred and that
other sources for the information are not readily available.

I think this is a step in the right direction, although I still have con-
cern with the use of an administrative summons during an investiga-
tion of criminal tax liability. Further, the current in terrorem state-
ment on the summons form should be removed and, in its place, there
should be a statement that a person has the right to contest enforce-
ment in court. Also, the broad delegation to just about any IRS agent
to issue a summons should be changed, with standards articulated and
controls initiated.

If T may also add, in response to an earlier question to another
speaker, as a former clerk to the U.S. Tax Court, I think it works
quite well. T think it might have some concern about additional decen-
tralization of its activities.

Senator Haskern, Well, we were getting pretty far afield there.

You reviewed, I gather, the use of these administrative summonses.
And what principal problems have you run into?

Mr. Ly~x~N. Well, I think the first problem is the free ability of just
about any agent to serve them—to fill them out with a pencil on a desk
and to hand it to either the taxpayer, to his representative, or to a
financial institution on a third party basis.

Senator Haskewr. Isthis done very often?

Mr. Lixn~. Yes.

Senator Haskrrn., It is?

Mr. Lyxxw. I say yes from understanding because the second prob-
lel{; is the fact that the IRS apparently keeps no records on this entire
subject.
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Senator Hasgrrr. One of your basic concerns is that Somebo:‘li “lrho
that
is the equivalent of a court order. at basically it§

Mr, Lynn., Well, you get something very fancy from a government
official that says in big type “Summons” and it says “failure to com-
ply will subject you to proceedings in the district court,” for punish-
ment and what have you. And if you are not sophisticated, it is rather
frightening and you would then open your books completely to some-
one who may well be really motivated by trying to put you in jail

»* without telling you about your fifth amendment rights, contrary to the

-ontire case law 1n the last 20 years. :
Senator HasgerL. And you do find it is used rather frequently ¢
Mr. Liyn~. Ithink so, yes. I think, of course, someone from the Serv-
ice would be your best witness on this subject.

Senator HaskEeLL. I beg your pardon?

Mr. Liy~~. I think someone from the IRS should be asked that very
question.

Senator HaskerLr. Well, we will.

Do you have any suggestions as to standards that might be set up in

the use of administrative summonses or are you just against adminis-

- trative summonses ¢

A

Mr. Lyn~. I am not against administrative summonses. It seems to-
me that in the area of deductions, the IRS does not need it because it
can always deny deductions and give you the burden of proving that
they are proper. In the area of unreported income, however, the IRS
has to investigate and sometimes witnesses are uncooperative and they
have to go to court to get enforcement.

However, first I would have the summons formn changed to make
sure that the person receiving it understands that this is the first step
merely and that he has a right to object and if the Government wishes
to proceed, they have to go to court to enforce it. He does not have to
go to court. All he has to do is attend—to visit with the agent at the
time he is supposed to and say “I have good faith objections. The sum-
mons asks for the product of my attorney’s work. I am claiming the
fifth amendment privilege against self-incrimination. The summons
asks for material which is not relevant to your inquiry. It is being used
for an improper purpose. You are using it to harass me,” or whatever.
The form should disclose the recipient’s rights.

And secondly, I am concerned about the use of administrative sum-
monses by special agents of the IRS, whose sole purpose really in sub-
stance is to investigate for a criminal violationt. For that purpose, it
seems to me that the administrative suminons altogether too casual

.a procedure. Theirs should obtain grand jury or court permission—it
should not use a piece of paper from any agent’s briefease.

Thirdly, the “John Doe” summons’is a problem.

Senator HaskerL. Yes. I was going to ask you about that, Tell me
a little bit more. Do you know any specific instances, other than these I
am aware of? - : ,

Mr. Ly~n. Fortunatelfr, I think, all of the gentlemen that follow
me will be focusing mostly on the “John Doe” summonses, the Bank-
ing Association and the others. But the case law discloses, for example, .
the Bisceglia decision where a number of decrepit bills were deposited
in a bank. After that fact was disclosed, an IRS agent served a sum-
mons to the bank in the liability of “John Doe” attempting to find out
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the identity of the depositor. This was a broad summons issued for
numerous bank records for a number of months and what have you.
The district court limited it. As limited, it seems to me it was OK, and
the Supreme Court so held. This was a united search while a trans-
action usually indicated that a tax on unreported income might be
due. I do not know if the gentlemen who follow me would agree with
this conclusion. , '

A “John Doe” summons which, in my judgment, was not proper was
the one-that was issued to the Humble Qil Co. The IRS said it was
engaged in research and asked, basically, for all of their records on the
termination of some oil leases, The IRS believed that there was gen-

_eral tax avoidance going on when oil leases were terminated.

So, without thinking of anybody in particular, they wanted to run
through all of Humble Oil’s records. The Firth Circuit Court said that
the summons can be used “only when IRS scrutiny of a taxpayer or a
group * * * becomes particularized or focused.” The Supreme Court
vacated and remanded that decision to the Fifth Circuit Court on the
basis of the Biscegtia decision. The fifth circuit said again, even with
that decision, it thought that the summons should not be enforced.

Other reported instances of “John Doe” summonses involved sum-

- ——monses issued-to tax return preparers, to attorneys seeking identity of

their clients, to a soybean supplier, and to financial institutions to ob-
tain the identity of an operator’s stockholders. In some cases, I agree
they were appropriate ; in others, I disagree. The test should be whether
there is sufficient facts on a particular suspected tax liability.

It seems to me the House Ways and Means Committee 1s correct, in
as far as it 'has gone. The taxpayer should get notice and standing
when a third party is asked for this information. So, for example, if a
client has some complaints, his accounting firm should not be put in
the position of having to disclose all of the man’s records without the
man even knowing it.

There certainly should be notice and the ability to contest this in
court. And the House Ways and Means Committee is correct also in
giving the taxpayer standing. A lot of the courts will not even hear the
taxpayer on this issue; saying that when the deficiency occurs, then
you can be heard. e

-Senator Hasgerr. This is to protest a third ;l)arty summons ?

Mr. Lyn~. Yes. If the taxpayer says “well, I do not want you, my
lawyer, to give material to——

Senator HaskerL., That lawyer would be disbarred if he did that,
would he not ¢

Mr. LixnN. Well, the lawyer might or might not. There are a number
of cases that indicate that the lawyer, and indeed the taxpayer, may -
have to give up certain kinds of impersonal records. A taxpayer has
material, such as his accountant’s workpapers, which may or may not
convict him of a crime. He gives them to his lawyer. Can a lawyer keep
them when a summons is issued for them ¢ o

Senator Haskern. I had always thought there was a privileged
relationship.

Mr. LyxN. So do most lawyers. But unfortunately some of the
courts may not agree. See the second circuit court of appeal’s August
decision in Beattie.
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Senator Hasgerr. On the “John Doe” summonses, do you know of
any others, other than the two cases you mentioned, where they were
used for fishing expeditions?

Mr. Ly~n. 'Fhere are a large number of reported cases on the very
subject. I could give to the staff the report—well, I have prepared a
report for the administrative conference. I have a copy with me. I
could give it for use of the staff, if you like; if I could get it back.

Senator Haskery. Yes, I think that would be helpful. And that lists
the uses? I mean you are not meant to release it until a certain time$

Mr. Ly~n~. The administrative conference has it own procedures. I
have the copyright and it should not really be printed. But if you are
just reading and returning, I do not think there is any question.

Senator Haskerr. All right. If you could leave it, I would be inter-
ested in some additional examples of where they have been used, as I
saﬁas a fishing expedition. .

r. Ly~N., Well, there will be & number of gentlemen following me.

Senator HaskeLL. I have to go vote and come back. So I do not want
to keep you. I just wanted to see if I had anymore questions of you.

It seems to me that it is a particular problem—the-arbitrariness of
summonses to the taxg{ayer can be pretty well cured by saying you can
go to court, do not take this too seriously or something to that effect.

Mr. Ly~N. I think so.

Senator HasgeLL. The third-party summons would seem to me to

_present a more difficult problem. It would seem your suggestion there

18 that the taxpayer ought to be informed ahead of time and should
have an opportunity to say to the third party, “Do not respond.”

Mr. Ly~NN. There is a problem from the Government’s point of view
on ahead of time. It seems to me the notice may be simultaneous. For
example, a summons to an accountant for the workpapers on an audit
is a normal first step in a tax fraud audit. If the taxpayer was given
the notice that they were going to go after the accountant and serve
a summons on him, the accountant would sweep up all of his work-
papers and give them to the taxpayer who could then claim his fifth
amendment privilege. The taxpayer might not win in court, but this
is an unsettled area.

It seems to me, simultaneously with the summons, and before the

_summons can be enforced, the taxpayer should be given notice.

I might say the accounting profession is up in arms about all of this
because there is no accountant-client privilege as there is an attorney-
client privilege, and they feel rather uncomfortable whenever they
are corroborating with the IRS and in a sense assisting in either put-
ting their clients either in jail or in establishing large tax liabilities
for him. For example, an accountant might do an analysis of the tax
implications of a transaction on a one hand, on the other hand basis,
and the man engages in the transaction and reports it quite honestly.
But an audit the Service can summon that document and then use it
in preparing a court case against the taxpayer. ‘

enator HasxeLL. But you would have the notification simultaneous.
Of course, the third party might—if agents show up at two places, dif-
ferent agents at one time-—hand over all of his records, and 1t migilt be
a criminal investigation.

Mr. Lyxn. That is a different problem. A summons is not return-
able in less than 10 days by statute currently. If an agent just came
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over and said, “Please, give it to me” and did it without the summons,
there is not much that——

Senator HaskeLL. I see, The suiitmons now is 10 days.

Mr. Liy~N. Oh, yes, There is a minimum 10-day return.

Senator HaskeLL. So that would take care of that. ,

Well, thank you very much, Mr. Lynn. I appreciate your being here.

Mr. Ly~N. Thank you. .

Senator HaskerLr. I will just go over and vote, I will say to the

* -remaining witnesses, and be back in 5 minutes.

éA brief recess was taken.]
engator Haskerrn. Is Mr. Robert S. Fink of New York in the
room ‘

Mr. Fixk. Yes.
STATEMENT OF ROBERT S. FINK, ESQ.

Mr. Fivk. Mr. Chairman, my name is Robert S. Fink. I am a part-
ner in the New York firm of Kostelanitz, Ritholz & Mulderig. Our
firm specializes in tax litigation, and as such, I have extensive
experience in dealing with the subject of the Internal Revenue
Service’s summons power.

“When applying for a home mortgage or for a personal loan, we re-
veal to our banker the intimate details of our financial circumstances
to an extent often undisclosed to one’s spouse. Indeed, in this age of

-computerized finances, we reveal to our banker more of our personal

self than most of us would dream of revealing to our clergyman, doc-
tor, or Jawyer. A mere perusal of one’s personal checks will disclose
everything from one’s political affiliations and club memberships to
how one furnishes his home, what one eats for dinner, where one goes
for the evening and often with whom. :

_ In light of the foregoing, many countries, in one form or another,
have established a privilege for the relationship between banker and
customer. We, in America, evidently have determined that the neces-
sity for regulation of our financial markets and the need for tax collec-
tion outweigh the values of personal privacy. An agent of the Internal
Revenue Service has full access to all banking records through his
summons power. In conferring this power under. title 26, United
States Code, section 7602, Congress carefully delineated the limited
purposes for which the summons power may be used.

Until recently, it was believed that this powerful administrative tool
could only be used during the course of an Internal Revenue Service
investigation of a specifically ascertainable, identifiable taxpayer. This
belief was supported by the restraint of the Internal Revenue Service
in the use of its summons power only during the course of an investi-
gation of a specific taxpayer. Moreover, section 7602 speaks in the sin-
gular. It refers to the “correctness of any return” and to “the liability
of any person.” This specific language of section 7602 stands in marked
contrast to the broad language delineating the general duties of the
Internal Revenue Service set forth in section 7601.

The Internal Revenue Service has recently expanded the breadth of
its summons power through the “John Doe” summons. :

Senator HaskeLL. Now, Mr. Fink, one thing you do mention ; you use

- the phrase, “an agent of the IRS has full access to all banking records

through this summons power.” This, of course, is a power only if



A

87

agreed to by the court. In other words, if you as a lawyer protest the
issuance of a summons, the IRS has got to go to court to enforce the
summons, is that not right ¢ )

Mr. Finx. I rarely, as an attorney representing a taxpayer, have
noticed that the client’s bank records have been taken, pursuant to sum-
mons by the Internal Revenue Service. The taxpayer may only learn
at a later date. Often, the bank will inform—— .

Senator HaskeLL. This is the question Mr. Lynn was addressing
himself to. .

Mr. Fink. Yes. A bank has no duty, and IRS has no obligation, to
inform the taxpayer that his records are being seized by summons.

Senator HaskeLr. I understand. All right, go ahead. Excuse me.

Mr. Fink. So indeed, the taxpayer often finds out after it is an ac-
complished fact.

- Senator HaskeLw. Sure, I understand. -

Mr. Fink. The Internal Revenue Service has recently expanded the
breadth of its summons power through the “John Doe” summons. By
the use of such a summons, the Internal Revenue Service has sub-
penaed, from third parties, production of records of large numbers of
unspecified and unidentified persons.

In the case of United States v. Bisceglia, the U.S. Supreme Court,
on February 19 of this year, permitted, without guideline or limita-
tion, this expanse of power. In Bisceglia, a branch of the Federal Re-
serve Bank received, within a 10-day period, from a commercial bank,
two separate deposits, each of which included $20,000 comprised of 200
$100 bills. A special agent of the Internal Revenue Service issued a
“John Doe” summons to the vice president of the commercial bank,
demanding production of all books and records which would provide
information as to the entity or entities which deposited the $100 bills
to the commercial bank, '

The bank officer, evidently believing that production of such docu-
ments would permit an unrestricted rammaging by the Internal Re-
venue Service into the personal financial affairs of an undetermined
number of bank customers, refused to comply with the summons, and

an enforcement proceeding was brought in the U.S. District Court for

the Eastern District of Kentucky. The district court ordered the pro-
duction of all the bank’s deposit slips for a 1-month period, which

showed either total cash deposits in the amount of $20,000 or-more, or

which showed cash deposits of $3,000 or more involving $100 bills.

It should be noted that this district court order did limit the original
reauest by the Internal Revenue Service.

This enforcement order was appealed to the U.S. Court of Appeals
for the Sixth Circuit. The court of appeals reversed the district court
and held that section 7602 did not authorize the use of “John Doe”
summonses for the purpose of examining the affairs of a particular
group of persons when no identifiable taxpayer is under investigation,
and denied enforcement of the summons. The Supreme Court, however,

" reversed the Sixth Circuit’s Court of Appeals.

i

With the Bisceglia Supreme Court decision, all statutory restraints
on the authority of the Internal Revenue Service to issue “Joe Doe”
summonses appear to have dissipated. The Service is now empowered
to monitor through its summons power any particular segment of our
society or economy, on the theory that the information sought falls
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within the legitimate interest of the Internal Revenue Service. Should.
the courts be called upon to limit claimed misconduct by the Internal
Revenue Service, the courts will be faced with the fact that there does.
not exist any statutory standards protecting our citizens from the
abuse of a particular tax investigator. _

It is submitted that unrestrained use of the Internal Revenue Serv-
ice’s summons power raises fundamental questions as to the kind of
government we wish to have control our lives and what hitherto we
considered as inviolate privacies. Presently, such invasions into pri-
vacies, no matter how slll)ocking, are rarely subject to challenge, since
the Internal Revenue Service 1s not required and as a practice does.
not notify the taxpayer when it issues a summons to a third party for
records of or concerning the taxpayer.

Thus, unless the summoned party voluntarily notifies the taxpayer
that an Internal Revenue Service summons concerning him has been
served, the taxpayer, who generally is the only aggrieved party, has.
no notice of the summons. Equally surprising is the fact that even
if the aggrieved party has notice, our courts have held that the req-
uisite legal standing to intervene is wanting. Thus, this leaves only
the disinterested third party, at his own expense, to champion the
rights of the individual against improper governmental activities,
a course which is hardly likefy.

This expansion of power, judge made, was not in response to a
fiscal crisis, wartime condition or other emergency pressure. To leg-
islate constraints on this power will not hinder the Internal Revenuo
Service’s ability to collect taxes or ferret out tax improprieties, for
our Federal tax system has operated efficiently for 200 years without
the use of such summonses. Unlike a search warrant, the Internal
Revenue Service need not show “probable cause” in order to issue a
summons. The establishment of a legislative limitation is necessary
in order to avoid further abusive infringements on the rights of our
citizens to be free from governmental surveillance of such unpar-
ticularized breadth.

I must emphasize that fundamental concepts of liberty are at stake..
The recent use of the “John Doe” summons by the Intecrnal Revenue
Service is not innocent, nor an isolated instance of abuse. Rather, it
is a radical departure of prior administrative procedure. It is part
of a growing trend of surveillance by the Internal Revenue Service,.
which includes dossiers on political activists and organizations com-
pelled disclosure by banks under the Bank Secrecy Act of 1970, the
increased use of midnight search warrants on the homes of taxpayers,
and increased use of grand juries which deny procedures mandated
by Congress and Treasury Department regulations.

This trend of continued surveillance reflects a concept of socialized
government wherein the individual is subjected to continuous obser-
vation by the State. It was Mr. Justice Robert H. Jackson, in his:
opinion in the well-known case of Shapiro v. United States, who suc-
cinctly stated : “It would, no doubt, simplify enforcement of all crim-
inal laws if each citizen were required to keep a diary that would
show where he was at all times, with whom he was, and what he
was up to.” -

It is a legislative responsibility to determine what kind of a rela-
tionship our citizens should have to their Government, and unless:
certain minimal safeguards are established as to the Internal Revenue
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Service’s administrativé sumtons power; we may be inviting and fa-
cilitating the eventuality feared by Mi. Justice Jackson, = -

I propose that the following safeguards, which are' minimal in
nature, are necessary. One, upon serving a third party summons, the
Internal Revenue Service be required to serve notice of the summons
upon the subject taxpayer. Two, the concerned taxpayer be granted
standing in court to challenge the propriety of a third Eart,y sum-
mons. And three, prior to issuing a “John Doe” summons, the Internal
Revenue Service be required to establish to a U.S. district judge
of magistrate that there is probable cause to believe that our tax
laws have been violated, and that an unknown but specific individual
or entity is the target of Internal Revenue Service’s investigation.

Thank you, Mr. Chairman.

Senator HaskeLr. Thank you, Mr. Fink.

You have cited this Bisceglia case, and also somebody else men-
tioned the Humble Oil case—are you aware of any widespread use
of the “John Doe” summons ¢

Mr. Fing. I am aware of other use of the “John Doe” summons.
I would not say it was widespread. It was not seen until the carly
mid-1970’s. The cases in which it has been used, I would imagine, fail
within two broad categories. The first is the Theodore Turner-type
cases; and that is, the “John Doe” summons served upon tax pre-
parers. The summons would ask for all records concerning all tax-
payers’ returns which this preparer had prepared. You can understand

-that when this is served upon a large accounting firm, that the records

of literally thousands upon thousands of innocent taxpayers would,
be turnied over to the Internal Revenue Service.

There was recently a case called Anderson-Clayton, in which the
Internal Revenue Service wanted to investigate all soybean farmers
in Mississippi, and “John Doe” summonses were used there. There is
the Armour case, which arose out of the ITT merger. When the In-

. -ternal Revenue Service revoked an earlier favorable ruling as to that

/A
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merger, they then wanted the name and information as to all of Hart-
ford Fire Insurance Company’s stockholders who took part in that
merger. The only way to obtain that information was_through the
bank that acted as transfer agents, and “John Doe” summonses were
used there.

There is an increasing use of the “John Doe” summons, but I do not
lénow if you would say it is widespread. Everything is a matter of

egree,

Senator Hasgerr. You have made a suggestion here on the “John
Doe” summons that a showing of probable cause that tax laws are
being violated, and that some unknown but specific person is the sub-
ject of an investigation. Now, how would that type of restriction on
the use square, let us say, with the Humble case?

-- Mr. Finx. The Humble case is, I think, a case unto itself which will
never arise again. In Humble Oil—by the way, I do not think it would
he permitted, the “John Doe” summons would be permitted in Humble
Oil under such a statutory amendment.

Senator HaskeLL. You do not ? B

Mr. Fink. I do not. In Humble Oil, Humble was served with a
“John Doe” summons for the records of oil lessors. This was relating to
the mineral lessors of Humble Oil. The investigation—I should not
use the word investigation—the IRS was looking into whether lessors
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were taking lease bonuses.into income.in the year in which;the lessce..
abandoned the lease without, prodquetion., ... . —.c.. . ool

The interesting thing in Humble Oil Co. was that the Internal
Revenue Service made an admission that there was no investigation,
that there was no intention of an investigation, and that 1t was
merely part of a “data-gathering” research project. The reason
why I say that would never occur again is, I do not think
there will ever be such an admission again; and the court of appeals
in Humble Oil did not permit the “John Doe” summons, and based its
opinion on the fact that there was no investigation. The Internal
Revenue Service admitted that it was a research project. You cannot
use the summons powers for research projects, but I do not think
we will see too many research projects qn?r more.

Senator HaskeryL. I think you are right. :

I gather your suggestions on the restriction of the “John Doe”
summons may not be too far off from the concurring opinions of Jus-.
tices Blackman and Powell in the Bisceglia case. Would that be
correct ¢

Mr. Fink. I think it would be very close to Justice Blackmun'’s
opinion,

Senator Haskerr. Thank you, Mr, Fink. I appreciate very much
your being here.

Mr. FiNk. Thank you.

Senator Haskrrr. Qur last witness is James E. Merritt of San
Francisco, accompanied by Mr. Robert Brubaker of Pennsylvania.

STATEMENTS OF J. ROBERT BRUBAKER, AMERICAN BANKERS ASSO0-
CIATION; AND JAMES E. MERRITT, COUNSEL FOR CROCKER NA-
TIONAL BANK

Mr. Merrrrr. Thank you, Mr. Chairman. I would like Mr. Brubaker
to go first. He is going to talk to us briefly about the bank procedures
that are involved upon the receipt of administrative summons from
the Internal Revenue Service.

Senator HaskeLL. Fine. Proceed, sir.

Mr. Brusaker. Mr. Chairman, my name is Robert Brubaler. I am
vice president of operations for Equibank in Pittsburgh, Pa. Origi-
nally, I was scheduled to be accompanied by Mr. John Rolph, tax
counsel for the American Bankers Association, who is ill today and
cannot attend. However, Mr. Merritt will cover some of the legal
aspects of it. .

We are here to testify for the American Bankers Association on be-
half of its nearly 14,000 commercial bank members, and we wish to
cxgress our appreciation for this opportunity to testify on the pro-
cedures used by the Internal Revenue Service in conducting tax investi-
gations through the use of administrative summonses to obtain bank
customer records. The question of how and when the Internal Revenue
Service may examine the financial records of bank customers involves
the fundamental question of the individual rights of more than 125
million bank customers. B

Our testimony today will outline the factual circumstances sur-
rounding IRS summons of bank customer records, and discuss the legal
implications of the current IRS summons practices, concluding with
certain specified recommendations for legisfl)ative changes concerning-
the IRS administrative summons power. -
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My testimony will be directed toward the kinds .of bank records
which are subject to summons, the scope of the summonses for bank
records, and how banks respond to IRS summonses.. .

Recently, there has been an extensive public debate on the concerns
of many Americans over the quest of modern government for infor-.
mation about its citizens. The Congress has established by Public Taw
93-579 the Privacy Protection Study Commission in order to examine
the right of privacy including specifically the right to privacy of one’s
financial records. In addition, there have been many court cases and
pieces of proposed Federal legislation concerning this issue.

One critically important facet of the right of financial privacy issue
concerns the rights of bank customers in connection with IRS examina-
tion of bank records in the course of a taxpayer investigation, In these
situations both the rights of bank customers who are under investiga-
tion and the rights of those who are not under investigation need to
be protected against abuses of the IRS summons power.

The ABA is not trying to aid the criminal nor impede the efficient
system of tax collection, but only trying to protect the rights of the in-
nocent and to establish some clear-cut standards for the use of IRS
summons. :

- One of the keystones of all bank activity is the relationship between
the bank and its customers. This relationship is established when a
bank accepts a customer’s money for checking, time or savings de-
posits, or when a bank makes a loan to a customer, or when a bank pro-
vlil'des a};}y of the many other full banking services which are offered to-
the public. (

11{) the course of making its full banking services available to the
public, the bank participates in the Frivate financial affairs of its cus-
tomers and may receive personal information such as the amount and
source of earnings and other income, the amount and type of property
owned by a customer, the amounts and types of a customer’s indebted-
ness, the amount of payments made to creditors, and other
information

It is hardly necessary to point to the sensitivity of this information.
Historically, banks have treated customers’ financial affairs as con-
fidential in nature, not to be revealed except to the minimum extent re-
quired by law. |

When an IRS agent wishes to examine bank customer records in.
connection with a tax investigation, he must do so through the use
of an administrative summons form 2039. This summons can be com-.
pleted by an Internal Revenue agent without prior judicial approval
and should be used only to obtain specific books and records relevant
to the tax investigation. The law requires that the bank be given at
least 10 days to produce the information requested in the summons.

When an IRS summons for customer records is personally served on
a bank officer, he must then determine that the summons 1is properly
executed and contains all of the necessary information. The bank will
have to identify the customer, determining what kinds of records are
requested under the summons and where they might be located, assess
the burden of complying with the summons and determine whether
the bank will respond by complying with the summons or by consider-
ing whether a challenge to the summons is appropriate.

Banks are required under Public Law 91-508, the Bank Secrecy Act,
to maintain extensive records on customer transactions. For example,
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the law requires banks to keep for a period of b years, all checks, clean
drafts, or money orders drawn on the bank or issued and payable by
it. Many banks maintain such records on microfilm.

In addition to the complexity of recordkeeping problems faced by
banks, a further difficulty in responding to IRS summonses exists be-
cause records are filed by type of service rather than by customer
names. For example, separate sets of files and microfilm are maintained
for canceled checks, another separate file on savings account records,
certificates of deposit, loans, and other types of services. And I have
in my written testimony a list of the other kinds of bank records which
may be covered by an IRS administrative bank summons, most of

_which are maintained in separate file systems,

To keep it short I will not read down through that list. It follows,
(:h'ou%h, for example, in the case of our bank, we must secure informa-
tion from a number of banking sources. We are not that large a bank,
but we still maintain 86 banking locations, and a host of different de-
partments that cover the banking services; all of those areas must be
inquired into in order to determine whether or not we either presently

. have an account relationship with that customer or whether we have

had one in the past.
Senator HaskeLL. Because the summons will say “give me any deal-

ings you have had with Bill Smith?” Or something like that?

Mr. BrUBAKER. Yes; that is correct, and it generally covers a period
of time, a timespan that I talk about a little bit later in my written
comments here. .

Most of the banks that, for example, are automated, keep on that
automated file only accounting information and not historical infor-
mation because if you or I may have had a loan with a specific bank

_or checking account with a specific bank, but it has been closed out for

a year or two, that would not be maintained on that automated file.
Those records would be in the back office somewhere in a manual sys-
tem, either a file of closed signature cards and things like that, which
still must be accessed, even though computerized files are available to
check and determine whether a customer might have an open account
at the present time. '

Senator HasgeLr. Thank you.

Mr. BruBaker. Inquiries must be made of all of these different areas

-and if an account relationship had existed during that span of time,

as I just mentioned, then those records would have to be checked
manually.

In addition to that, many banks do not maintain automated record
systems. Even many large banks do not maintain their records on a
centralized basis but instead maintain them on a branch-by-branch
basis. In such cases, it may be necessary to contact each individual
banking location or department in order to obtain the records re-
quested in an TRS summons. '

Many summonses received by commercial banks request “records of
all transactions with a bank” or another comment might be—
all books, papers, records, and other documents relating to material required to
be included in the income tax returns of the named individual, including but not
limited to the following items.

So most of the records are rather open-ended and it puts the burden
on the bank for trying to determine exactly what records might be
needed to complete the response to that summons.
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' 'The very broad scope of the all records summons, especially when
viewed in the light of the complexity of bank customer records, im-
poses quite a burden on banks.

The Internal Revenue Service in Rev. Proc. 55-6 stated that only
one form, form 2039, would be used as an administrative summons
under section 7602. Nonetheless, I have heard of Internal Revenue
Service agents who use a wide variety of forms. And some of the forms
the ABA has compiled, and they are contained in the ABA’s “Bankers

{i Guide to IRS Procedures for Examinations of Customer Records, and
Levies on Customer Accounts.” | ) .

There are many other factors which will affect the ways in which
banks elect to respond to an IRS administrative summons for bank
customer records. .

The number and capabilities of personnel in the bank who can be
devoted to the process of responding to IRS records requested. Pre-
sumably, this will be affected by the relative size of the bank.

‘Whether the bank is a sinFIe unit bank or whether it has multiple
branches; the number and location of the bank’s branches is very
relevant in this case.

The method or methods under which the bank maintains its cus-
tomer records, for example, a centralized records system, a noncen-
tralized records system, fully or partially automated systems, or a
completely manual records system. ‘

The number of IRS administrative summonses received annually by
that given bank.

‘Whether the bank has ready access to legal counsel familiar with
these issues and whether the bank can afford to have legal counsel
review all or even some of the records requested.

Depending ugon any combination of these factors, banks may adopt
different procedures on how the records are actually produced by the
})lank for the Internal Revenue Service. I have listed some examples

el‘e'

A small bank with few employees maintaining a manual records sys-
tem with no knowledge of the legal aspects of the summons problem
may allow IRS agents to enter the bruk’s premises and permit free
access of all of the files located in the bank. Under this circumstance,
an IRS agent may well encounter information which would suggest
a tax liability on the part of another taxpayer not presently under
investigation. This situation could compromise the duty of the bank to
maintain the confidentiality of the records for the customers who are
~ not under investigation. : -

:'““: Under facts similar to what we have just talked about, a bank may

* limit the Internal Revenue Service agent access to the records in the

specific customer’s files, but without screening material so as to pro-
duce only those records specifically requested in the summons.

- <A large bank with many employees, and perhaps an automated
recordkeeping system, may use its own employees to search through
its records and produce copies of the material for the Internal Revenue
Service agent. This situation may be forced upon a bank with limited
resources because of unique %{)M of its recordkeeping system which
require that experienced employe:s of the bank conduct the search.
This procedure is more burdensome to the bank, but does protect the
confidentiality of taxpayers not under investigation.

PR
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A bank which receives many summonses and has the opf)ortunity
to assign one or more bank officers to the job of reviewing IRS sum--
monses may be able to analyze IRS record requests before it conducts
a search through its own records. This provides the bank further op-

portunity to raise questions with an TRS agent as to whether all of - -

the information requested is actually needed in the investigation.

In many cases where banks have raised questions concerning the
broad scope of an IRS summons, the agent has substantially reduced
the request, thereby reducing the burden on the bank. Then the proce-
dure of the bank conducting the search through its own records is less
burdensome. « - L

Finally, a bank which has in-house counsel or retained outside legal
counsel may be able to go one step beyond review by a bank officer
and refer to legal counsel summonses which appear to raise substan-
tive legal questions and which mith justify a challenge of the sum-
mons to be reviewed by a Federal district court judge.

From the five different scenarios described above, it can be seen
that the manner in which banks respond to IRS summons vary to
a great degree. They indirectly are affected by the number of person-
nel in the bank and the nature of the recordkeeping process. In situa-
tions where the banks are able to analyze a summons and discuss the
scope of the summons with an Internal Revenue Service agent, the
burden on the bank and the degree of invasion of the confidentiality of
other bank customers are reduced. .

If there are any questions, I would be happy to answer them at this
point in time. .

Senator Haskrrr. I think it might be better to hear from Mr, Mer-
ritt. and then maybe there will be some joint questions.

Mr. Merrrrr. Mr. Chairman, my name is James E. Merritt. I am
an attorney with the firm of Morrison & Foerster and appear today
as counsel for Crocker National Bank. »

I would like to say at the outset that Mr. Brubaker, and myself and
Mr. Rolph have submitted additional written comments and I would
like to have them incorporated in the record.

Senator Haskerr. They will be incorporated in the record. You may
go on and talk, however, if you wish.

Mr. Merrrrr. In addition, there is an American Bankers Association
publication entitled “A Banker’s Guide to IRS Procedures for Ex-
amination of Customer Records and Levies on Customary Accounts”
which I would like to make part of the record.! I do not have sufficient
copies to turn it over to the staff at this time, but would ask the ABA
to submit copies to the staff.

Senator Hasgerr, That will be received.

Mr. Merrrrr. I do not intend to read in any detail my prepared state-
ment. I would like to say at the cutset that this is a matter of éxtreme
importance to Crocker National Bank and other members of the
American Bankers Association. To illustrate that I would point out
that yesterday I fit in somewhere in a regular busy day for an attorney,
time to prepare a statement and catch the redeye special back to Wash-

inﬁbop, inordertobehere. )
dis %rree m!@x_?gqouf the implications of prior speakers and indeed
some of the areas of questioning s to what is the major issue before
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you. I think the key issue here is not any substantive basis for restrict-
ing the use of an IﬁS summons, but is really a procedural basis, It is a
due process problem which we are facing, and. it is illustrated by a
flood of cases that have been in the courts, These cases involve a con-
flict between the right of privacy of bank customers or taxpag:rs_ %:m-
erally in records relating to their financial activities and the established
and current procedures of the Internal Revenue Service in the use of
the section 7602 summons. .

Now, let me say in the beginning the sroblem with the current pro-
cedures is this: a taxpayer is not granted any notice of a summons un-
less the summons is directed to that taxpayer. Thus, when his records
are sought from a bank or a:({-- other custodian, the taxpayer has no
idea a summons has been served. N

The second ﬁroblem is: can the tax?%yer intervenef Now, 10 or 11
years ago we thought the answer was “Yes.” There is the famous case

- of Reisman v. Caplin which the Supreme Court decided in 1964, and

in doing so stated that, of course, if the taxpayer is not a party to the
summons procedure, he may intervene. At that time everybody took

- great hope and felt that this gives a real remedy to the taxpayer under

investigation to contest the summons on whatever grounds he might
have to contest.

In the subsequent decade, that promise has been eliminated entirely
by substantive decisions, the most recent of which is the Donaldson
decision in 1971. Under the ruling in Donaldson, as interpreted and
applied by the lower Federal courts, unless the taxpayer has either a
property right, a dpropriets,ry interest, or a privileged interest in the
records summoned, he has no standing to intervene, either before a
hearing officer, a revenue agent at the administrative level, or in the
courts.

Now, there are some possibilities of interpreting Donaldson to say
that you may be able to establish a case sufficient to grant intervention.
The ]iroblem with regard to bank records specifically is that it is well-
established law that the bank has custody -of the records, No. 1; and
No. 2, they are the property of the bank under the traditional property
law concepts. Thus, the taxpayer does not have a property interest in
those records.

At this time we have at least two cases: one by the California Su-
preme ‘Court and one by the Court of Aﬁpeals for the Fifth Circuit,
which have held that the taxpayer may have a right in the nature of
privilege in his financial records maintained by banks. Those cases
are the Burrows case in California and the United States v. Miller
case from the fifth circuit. The M<ller case is currently pending before
the U.S. Supreme Court.

You mi%lt ask, since you do have these judicial decisions and if the
Supreme Court affirms in Afiller and says that a bank customer has
standing toSuppress records obtained from the bank, why should Con-

ess act? I would like to make it very clear we think it is crucial that

ongress act, We do not believe that this is an area in which the courts
can reasonably be expected to develop procedures that will be fair and
easily administered by the IRS, the taxpayer under investigation, and
the custodian of the records.

Even if Miller is affirmed, you will be left with many questions. You
will have, No. 1, the continued efforts of law enforcement agencies
generally to narrow the scope of the judicial opinion, which is a typical
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litigation approach by everyone. We have the further question of what
is sufficient legal process. And that is all that Miller or Burrows re-
quires. These cases say that a bank customer has a ri%ht of privacy of
his records, and those records may be obtained by the Internal Revenue
Service or any other law enforcement agency, only if they use aivalid
summons or subpena.

The remaining question is: What is a valid suminons or subpena?
The last problem that will be left by these cases is that the remedy is a
motion to suppress the use of the evidence in a subsequent criminal
trial. They do not provide for standing to sue, to challenge the sum-
mons before the documents are produced, nor do they provide for
notice that a summons had indeed been issued.

I think those latter two points are the key points which the House
Ways and Means Committee in the October 22, 1975, committee print
of the tax reform bill dealt with in this area by providing notice to a
taxpayer; by providing a right to intervene in both the administrative
proceedings and in judicial proceedings, to enforce that summons. And
I would like to make it clear that it is our position that the taxpayer
should not have to initiate those proceedings in court. -

Instead, the current procedures whereby the IRS must initiate a
summons enforcement procedure should be followed. If those two
remedies are made available, then I think you will have solved most of
the complaints and most of the problems presented to the banks and
other custodians of financial records.

Senator HaskeLL. Let us go back over that, if you do not mind, Mr.
Merritt.

Mr. MErrITT. Not at all.

Senator HaskeLL. Your feeling is to—say, my return is being au-
dited. A summons is being made at the Crocker Bank, assuming I had
an account there. Your first suggestion is that I should have a right to
contest the summons. The bank should notify me, or the IRS should
notify me concurrently with issuing the bank and therefore, I should
have standing to contest the production of documents by your client.
That is your first point. :

Now, your second point eluded me.

Mr. Merrrrr. I am sorry. There are two elements of the first point.
One is to give you notice of the summons; and the second is to give
you a right to intervene and make a contest, if you wish.

Senator HaskeLL. OK. Then we are OK.

Mr. MerrrTT. Notice from the Internal Revenue Service, and not
from the custodian of the records.

Senator HasgrrL. Right. I understand.

Mr. MerrItT. Let me go back on that a bit. I think the problem can
be demonstrated by the types of objections that might be raised. There
are a series of objections that have been listed by both Mr. Rolph and
myself which can appear on the face of the summons, or the manner in
which it is served. It is very common practice for a lot of district offices
to serve an IRS summons by mail. The statute very clearly requires

ersonal delivery ; so do the regulations; so does & Revenue ruling but
1t is still the common practice to serve a lot of these by mail.

Now, throughout. Crocker Bank, I know people are aware that serv-
ice by mail of summons from the IRS is invalid and such summons are
being returned. Some of them get up to me, and I have to return them.
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That is something the custodian or the recipiert of the summons, who
ever it is, can handle themselves, -

Other things, such as a lack of a signature, improper date, these types
of things, can easily be dealt with by the custodian. And those are not
major problems, those are real technical issues that can be cured easily,
and a new summons issued. -

The major problems, the ones that concern the people around the
country are, as mentioned by Mr. Lynn, is this summons purely for a
criminal prosecution purpose, and hence, invalid? Are these records
subject to an attorney-client privilege? Can I exercise my fifth amend-
ment privilege of these records? Is this summons issued for the pur-
pose of harassing the taxpayer?

I have had letters from customers of the bank, in response to our
notice to them, of IRS summons, claiming each of these grounds as a -
basis for objecting, and a request to the bank not to turn over the rec-
ords sought in the summons. The bank has no way of determining
whether any one of those grounds for objection is valid. Only the tax-
payer and his or her attorney can say what stage in the criminal in-
vestigation proceedings this summons is being issued. Only the cus-
tomer of the bank, or his attorney perhaps, has any indication as to
whether this might be an attorney-client privilege matter. Certainly,
only the customer can assert the fifth amendment privilege. Indeed,
harassment is a ground for nonenforcement of an IRS summons that
has been recognized by the U.S. Supreme Court in the Powell decision,
which was also a 1964 decision. So if you have a customer or a tax-
payer that says this is harassment, the bank really has no choice—any
custodian has no choice but to try and resist enforcement of that sum-
mons so that the customer can come in and make his or her case to show
why it is harassment.

Now, very infrequently will any of these substantive grounds pre-
vail, but it seems eminently unfair that the taxpayer cannot argue
these grounds. That is the position the IRS has taken, and it is frus-
trating a lot of courts. I have a rather current opinion from the dis-
trict court in Maryland, in an unusual situation, which I would like
to relate to you. It is the Bowser case. This opinion was filed by the
district court in Maryland in July of this year.

The scenario which led to this decision was an injunction action
brought by a taxpayer against two banks, to restrain them from com-
plying with an IRS summons. It went to the fourth circuit, and the
fourth circuit rendered the same decision as the U.S. Supreme Court
had in Reisman. It said an injunction is not proper, because you have
an adequate remedy at law, the classical equity basis for denying relief.
All you have to do is intervene in the administrative proceedings or
intervene in the judicial enforcement proceedings. So they said no
injunction would be granted to the taxpayer. Lo and behold, the tax-
payer’s attempts to intervene administratively were resisted success-
fully by the IRS. The taxpayer initiated a second injunction proceed-
ing, and this time the district court granted an injunction, on the
grounds that the IRS would not allow him to intervene and, therefore,
in fact, he did not have an adequate remedy at law.

The case which I am going to quote is the third step in the proceed-
ing when, subsequent to the injunction, the Internal Revenue Service
sought judicial enforcement proceedings for the summons which it had
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served, and that is the appropriate legal process. I think a little bit of
the court’s frustration becomes apparent from this quotation : “When
the IRS seeks to enforce a summons to a taxpayer to produce his rec-
ords for examination by the IRS during a tax investigation, the Gov-
ernment does not use self-help. Rather the Government files a petition
in a Federal district court and seeks a show cause order. The Grovern-
ment has obtained, in recent years”—and he is referring only to the
instant court—*“in every such case, the orders it has sought. The safe-
guards inherent in such a procedure are obvious. There is always the
chance that the IRS or any Government agency or official is harassing,
or proceeding discriminatorily or arbitrarily against the taxpayer.
Providing the taxpayer with the opportunity to be heard with regard
to any such possible governmental malfunctioning is entirely in line
with the spirit of our fourth amendment restrictions on searches and
seizures and our American concepts of due process and equal protec-
tion,

There would appear no more reason to take away that opportunity to be heard
simply because the taxpayer’s records are in the hands of someone such as a bank
acting for him or in relationship with him, rather than in his own hands. The
taxpayer’s right to be heard is not bottomed on his Fifth Amendment privilege
not to Incriminate himself, a privilege he may well have lost, if he has relin-
quished personal custody. Instead, the taxpayer’s right to be heard is simply his
basic procedural, due process right.

That is not a very technically elaborate opinion of the court, but it
does grasp the concept of due process; that is, the right of the taxpayer
and the IRS, the two protagonists involved in the summons enforce-
ment proceeding, to be able to make objections and responses thereto
directly. It should not give the IRS the right to make its arguments in
court and deny to the other a right to respond to those arguments,
which is the current situation.

I will comment on one further aspect of this legislation on
the “John Doe” summons. Although I have not had one of
these myself—I would point out that I believe the instances in
which they are most frequently used really have not required the use
of a summons. They are getting cooperation from the parties to whom
they make a request for these records. The typical party would be a
granary, for example, in California, that buys grain from maybe 200,
300 farmers in substantisz]1 quantities during the course of a year. The
Internal Revenue Service would go to that granary and ask for their
records showing the amounts of payments to the farmers. They will
take those records then, see how much income each of those farmers
should be reporting from that granary, and examine the returns on the
basis of that information.

I think that type of situation, I believe, was alluded to by Mr. Fink
in one of the cases he referred to, not in California, but in another area.
It is probably the most frequent use of John Doe type examination,
whether or-not-it is in the form of a summons,

Our recommendation with regard to John Doe summons is that
there should be a court review—a court review not just of the necessit,
of issuing a summons, but a court review of the very summons whic
is to be issued itself, so that a court can be satisfied that (1) the Gov-
ernment has a legitimate basis to get to this information; (2) that it
looks like there has been a transaction that will not be reported; (3)
for one reason or the other, the information is not readily available
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from any other source ;and (4) the summons itself is prolierlv worded.
The court should review all four of those aspects of the John Doe
summons. '

Once that is done, we would have no objection to use the use of a
John Doe summons, as they have been used in the past. -

Senator HaskrerL. Well, on that point of the John Doe summons, I
can see its misuse. On the other hand, I can see the need for it. The
very case that the Supreme Court decided, if somebody comes in with
a sackful of $100 bills, it kind of looks on the surface of it, suspect, or
- at least it seems to me, and I cannot see that it is inappropriate there

to ask a bank to %ive whatever information they may have surrounding
it. You do not object to John Doe summons per se, then, I gather, Mr.
Merritt ¢ '

Mr. MerrrrT. I do not object to it per se. I have a little problem with
the particular case, the Bisceglia case, that was described. My experi-
ence, when I worked with the Internal Revenue Service, was that you
did get information with regard to the identity of the person who
would make such unusual currency transactions, and I believe that
a part of the Bank Secrecy Act’s requirements, is to report unusual
currency transactions.

I think there is & danger in the way in which the Bisceglia summons
apparently was enforced by allowing an agent to rummage through
the bank’s records. This is a problem that has been solved in the West-
ern District of Pennsylvania, a case in which Mr. Brubaker had some
association, by requiring the IRS to pay the expenses of having bank
personnel make this search. Judge Teitelbaum, in that case, expressed
good reasons that this will really put the Service to the test of whether
it wants this information badly and whether it can obtain it more rea-
sonably through some other source. But I do agree—I think there are
situations where a John Doe summons is proper. I would not prohibit
them across the board.

Senator HasgeLL. In your experience, Mr. Merritt or Mr. Brubaker,
do banks receive these John Doe summonses frequently, or infre-
quently, once in a lifetime, or what?

Mr. BruBaker. I have never seen, personally, a John Doe summons.
Ours are more specifically to certain taxpayers, so I have no familiar-
ity with the John Doe summons. The most information that I have
heard on them, I have heard in here today. I would assume that they
probably are growinﬁ, from the discussions I have heard with other
bankers. However, I have no firsthand knowledge. We have never been
served with a John Doe summons.

Senator HaskeLL. Your suggestion, Mr. Merritt, is that in the John

Doe summons, there be kind of a showing to the court of a necessity
for it. That is basically it, is it not ?
- Mr. MerrrrT. That is correct. I think that would restrict the poten-
tial misuse of it, and I think Humble Oil, and possibly the Sun Bank
of Orlando case, which was decided just this year illustrate the misuse
of the John Doe summons, where you really want to ask somebody
that may have participated or been the custodian of records for a va-
riety of transactions, please tell us of everybody else who might have
participated in these transactions, just reaily as a matter of curiosity,
without having any reason to believe there 1s income there that is not
being reported.

Senator Haskerr, Thank you gentlemen very much indeed.
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Thank you, Mr. Merritt, for getting on that Red E{e Special.

Now, I guess it would be time to go back to the hotel and take a nap.
Thank you. _

The hearing will be recessed until 10 o’clock tomorrow morning.
[The prepared statements of Messrs. Brubaker, Merritt, and Rolph,

with attachment, follow:] )
Whereupon at 12:57 p.m., the subcommittee recessed, to reconvene

at 10 a.m. the following day.]

STATEMENT OF J, ROBERT BRUBAKER ON BEHALF OF THE AMERICAN BANKERS
ASSOCIATION -

Mr. Chairman, my name is J. Robert Brubaker, Vice President, Operations, for
Euibank, N.A,, Pittsburgh, Pennsylvania. I am accompanied by John F. Rolph,
III, Tax Counsel, American Bankers Association. We are here to testify for the
American Bankers Association on behalf of its nearly 14,000 commercial bank
members., We wish to express our appreciation for this opportunity to testify on
the procedures used by the Internal Revenue Service in conducting tax investi-
gations through the use of administrative summonses to obtain bank customer
records. The question of how and when the Internal Revenue Service may ex-
amine the financial records of bank customers involves the fundamental question
of the individual rights of more than 125,000,000 bank customers.

Our testimony today will outline the factual circumstances surrounding IRS
summons of bank customer records and discuss the legal implications of the
current IRS summons practices, concluding with certain specified recommenda-
tions for legislative changes concerning the IRS administrative summons power.
My testimony will be directed towards the kinds of bank records which are sub-
Ject to summons, the scope of the summonses for bank records, and how banks™
respond to IRS summonses. Mr. Rolph will discuss the legal aspects of these
issues including the questions of ownership of the records, procedural safeguards
for the taxpayer under investigation such as notice, right to intervene, and right
to challenge the summons; and the propriety of the use of John Doe summonses.

Recently, there has been an extensive public debate on the concerns of many
Anericans over the quest of modern Government for information about its citi-
zens. The Congress has established by P.L. 93-579 the Privacy Protection Study
Commission in order to examine the right of privacy including specifically the
right to privacy of one’s financial records. In addition, there have been many
court cases and pieces of proposed Federal legislation, such as H.R. 2752, con-
cerning this issue,

One critically important facet of the right of financial privacy issue concerns
the rights of bank customers in connection with IRS examination of bank records
in the course of a taxpayer investigation. In these situations both the rights of
bank customers who are under investigation and the rights of those who are not
under investigation need to be protected against abuses of the IRS summons
power.

The ABA is not trying to aid the criminal nor impede the efficient system of
tax collection but only trying to protect the rights of the innocent and to estab-
lish some clear-cut standards for the use of IRS summons.

One of the keystones of all bank activity is the relationship between the bank
and its customers. This relationship is established when a bank aceepts a cus-
tomer’'s money for checking, time or savings deposits, or when a bank makes a
loan to a customer, or when a bank provides any of the many other full banking
services which are offered to the public. In the course of making its full banking
services available to the public, the bank participates in the private financial
affairs of its customers and may receive personal information such as the amount
and source of earnings and other income, the amount and type of property owned
by a customer, the amounts and types of a customer’s indebtedness, the amount
of payments made to creditors, ete. It is hardly necessary to point to the sensi-
tivity of this information. Historically, banks have treated customers' financial
affairs as confidential in nature, not to be revealed execept to the minimum extent
required by law.
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FAOTUAL CIRCUMSTANCES SURROUNDING IRS SUMMONSES.-

When an IRS agent wishes to examine bank customer records in connection
with a tax investigation he must do so through the use of an administrative
summons Form 2039. This summons can be completed by an Internal Revenue
Agent without prior judicial approval and should be used only to obtain specific
books and records relevant to the tax investigation. The law requires that the
bank be given at least ten days to produce the information requested in the
summons. When an IRS summons for customer records is personally served on
a bank officer, he must determine that the summons is properly executed and
contains all of the necessary information. The bank will have to identify the
customer, determining what kinds of records are requested under the summons
and where they might be located, assesses the burden of complying with the
summons and determine whether the bank will respond by complying with the
summons or by considering whether a challenge to the summons is appropriate.

BANK CUSTOMER RECORDS AND RECORD SYSTEMS

Banks are required under P.L. 91-508, the Bank Secrecy Act, to maintain
extensive records on customer transactions. For example, the law requires banks
to keep for a period of five years, all checks, clean drafts, or money orders drawn
on the bank or issued and payable by it. Many banks maintain such records on
microfilm. In addition to the complexity of recordkeeping problems faced by
banks, a further difficulty in responding to IRS summonses exists because records
are filed by type of service rather than by customer names. For example, separate
sets of flles and microfilm are maintained for cancelled checks, savings account
records, certificates of deposit, loans, etc.

The following is a list of some of the kinds of bank records which may be
covered by an IRS administrative summons, most of which are maintained in
separate flle systems: '

(1) Checking accounts (signature cards, resolutions, statements, checks,
and deposit tickets).

(2) Savings accounts (signature cards, deposit and withdrawal tickets,
interest payments, ledger sheets or activity journals).

(3) Cashiers checks or personal money orders. .

N (4) Safe Deposit box signature cards, payment records and access records.

(5) Certiflcates of Deposit.

(6) Corporate Resolutions.

(7) Loan agreements.

(8) Loan payments and disbursements.

(9) Trust agreements.

(10) Loan ledgers.

(11) Credit and correspondence files including financial statements,

(12) Shareholder transactions.

(13) Bond purchases or sales.

(14) Credit Card transactions ; purchases, payinents, statements,

(15) Safekeeping or custodial transactions.

(16) Loan collateral files.

(17) Stock transfer activity.

In the case of our bank, we must secure information from the following

banking areas in order to properly reply to a summons:
(1) Eighty-six Banking Locations.
(2) Mortgage Department.
(3) Installment Loan Department.
(4) Master Charge Department.
(5) Commercial Loan Department.
(6) Charge Account Checking Dept.
(7) Controllers Department (Bonds and Certificates).
(8) Trust Department.
(9) Safekeeping Department.
(10) Credit Department.
(11) International Department.
(12) Investment Department.
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Inquiries must be made of these varfous areas because the centraljzed, auto-

. mated files only contain current accounting information. If an account relation-

ship had existed during the span of time requested in the IRS summons, but was
inactive or closed out sometime during the time span, it most probably would
not be carried in the automated system. Records must then be checked manually
for closed accounts.

Many banks do not maintain automated records systems. Moreover, even many
large banks do not maintain their records on a centralized basis but instead main-
tain them on a branch-by-branch basis. In such cases, it may be necessary to
contact each individual banking location or department in order to obtain the
records requested in an IRS summons.

SCOPE OF SUMMONS

Many summonses received by commercial banks request “records of all trans-
actions with a bank” or “all books, papers, records, and other documents relating
to material required to be included in the income tax returns of the named
individual, including but not limited to the following items. . ..”. The very broad
scope of the “all records” summons—especially when viewed in the light of the
complexity of bank customer records-—imposes an onerous burden on banks,

DIFFERENT KINDS OF SUMMONS

The Internal Revenue Service in Rev. Proc. 55-6 stated that only one form,
Form 2039, would be used as an administrative summons under Section 7602,
Nonetheless, I have heard of Internal Revenue Service agents who use a wide
variety of forms. See for example, forms contained in the ABA Banker's Guide.
The fact that these unauthorized forms are used complicates the problem for
banks on how to respond to IRS requests.

HOW BANKS RESPOND TO SUMMONSES

There are many factors which will affect the ways in which banks elect to
respond to an IRS administrative summons for bank customer records.

.(1) The number and capabilities of personnel in the bank who can be devoted
to the process of responding to IRS records requested. (Presumably, this will be
affected by the relative size of the bank).

(2) Whether the bank is a single unit bank or whether it has branches the
number and location of the bank’s branches is also relevant.

(3) The method or methods under which the bank maintains its customer
records, i.e., a centralized records system, a noncentralized records system, fully
or partially automated systems, or a manual records system.

(4) The number of IRS administrative summonses received annually.

(5) Whether the bank has ready access to legal counsel familiar with these
issues and whether the bank can afford to have legal counsel review all or even
some of the records requested.

Depending upon any combination of these factors, banks may adopt different
procedures on how the records are actually produced by the bank for the Internal
Revenue Service, For example—

(1) A small bank with few employees maintaining a manual records system
with no knowledge of the legal aspects of the summons problem may allow IRS
agents to enter the bark’s premises and permit free access to all of the files
located in the bank. Under this circumstance, an IRS agent may well encounter
information which would suggest a tax liability on the part of another taxpayer
not presently under investigation. This situation could compromise the duty of the
bank to maintain the confidentiality of the records of its customers who are not
under investigation.

(2) Under facts similar to number 1 above, a bank may limit the Internal
Revenue Service agent access to the records in the specific customer’s files, but

“without screening material so as to produce only those records specifically re-

quested in the summons.

(3) A large bank with many employees, and perhaps an automated record-
keeping system, may use its own employees to search through its records and
produce copies of the material for the Internal Revenue Service agent. This
situation may be forced upon a bank with limited resources because of unique
aspects of its recordkeeping system which require that experienced employees
conduct the search. This procedure is more burdensome to the bank, but does
protect the confidentiality of taxpayers not under investigation.
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(4) A bank which recelves many summonses and has the opportunity to as-
sign one or more bank officers to the job of reviewing IRS summonses may be able
to analyze IRS record requests before it conducts a search through its own
records, This provides the bank further opportunity to raise questions with an
IRS agent as to whether all of the information requested is actually needed in
the investigation. In many cases where banks have raised questions concerning
the broad scope of an IRS summons, the agent has substantially reduced the re-
quest, thereby reducing the burden on the bank. Then, the procedure of the bank
conducting the search through its own records is a less onerous one.

(5) Finally, a bank which has in-house counsel or retained outside legal coun-
sel may be able to go one step beyond review by a bank officer and refer to legal
counsel summonses which appear to raise substantive legal questions and which
might justify a challenge of the summons to be reviewed by a Federal District
Court Judge. _

From the five scenarios described above, it can be seen that the manner in
which banks respond to IRS summonses vary to a great degree. They indirectly
are affected by the number of personnel in the bank and the nature of the record-
keeping system. In situations where the banks are able to analyze a summons and
discuss the scope of the summons with an Internal Revenue Servicé agent, the
burden on the bank and the degree of invasion of the confidentiality of other bank
customers is substantially reduced.

The legal implications of these procedures will be discussed by Mr, Rolph.

STATEMENT OF JAMES E, MERRITT ON BEHALF OF CROCKER NATIONAL BANK

Mr. Chairman, my name is James E. Merritt. I am a member of the law firm -

_of Morrison & Foerster and appear today as counsel for Crocker Natfonal Bank.

My statement regarding IRS administrative summons will supplement Mr.
Brubaker’s statement and the written statement of John E. Rolph, IIL.

Crocker National Bank is concerned with maintaining the confidentiality which
exists with its customers regarding records of their financial transactions. Of
course, Crocker does not wish ti refuse to comply with any proper request to
produce documents or records to the Internal Revenue Service or any other
governmental agency.

Fair procedures governing access to bank records is a particularly appro-
priate subject for Congress to consider at this time. At no prior time during my
experience has the state of the law been as unclear as it is today. The records
of bank customers are protected by a right of privacy based upon recent legisla-
tion such as the Fair Credit Reporting Act, 15 U.8.C. § 1681 et seq., and court
decisions as well as the established custom and practice of confidentiality. To
protect those expectations of privacy Crocker National Bank is taking heretofore
unprecedented steps to require law enforcement agencies including the Internal
Revenue Service to obtain court orders before records are released. These efforts
are placing unaccustomed burdens upon the Internal Revenue Service.

In these circumstances legislation which will clearly set forth fair procedures
to protect taxpayers’ rights of privacy in a manner that can be readily admin-
istered is needed.

In past years and at the present, with the probable exception of California,
the normal situation has been for an Internal Revenue Agent to appear at a
bank branch in person and request certain records relating to a specific customer.
(Those situations in which the customer is unidentified, as in United States v.
Bisceglia, —— U.8. —— (1975), present a much different problem.) Normally,
the investigating agent will speak with the manager of the branch. If the
manager is hesitant in producing the records the agent will prepare a so-called
“pocket summons” and serve it upon the manager.

At this point there is pressure upon the bank personnel: (1) to comply with
an apparently authorized law enforcement official, and (2) to permit review of
the records immediately with the promise, express or implied, that if the bank
officer turns over the records it will have time and money. This inducement for
immediate production is premised upon the representation that the investigating
agent by an immediate review can limit the number of records and, if copies
are produced, can make it unnecessary for the officer to personally deliver such
records to an agency or court at a future date.

These pressures are not inconsiderable., Moreover, it should be borne in mind
that the bank official is not a lawyer nor is he or she generally familiar with
the statutory and other requirements which apply to determine the validity of
such a demand. As a result, in the past, these informal requests and subtle pres-
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sures have frequently achieveg the objective of the investigating agent and the
records have been made available, .

This is no longer the normal practice in California. In 1974 the California
Supreme Court decilded Burrows v. Superior Court, 18 Cal. 3d 328 (1974), modi-
fled 13 Cal. 3d 732 (1975). Burrows is a landmark case. The circumstances in-
volved an informal demand by the police to obtain copies of an attorney’s financial
statements from various banks, The attorney was under investigation for grand
theft arising from the misappropriation of a client’'s funds. At least one bank
complied with the informal request. -

The attorney moved to suppress the use of such bank information and the
California Supreme Court held that it should be suppressed. The Court held
that under the California Constitution’s provisions equivalent to the Fourth
Amendment prohibition against illegal searches and selzures that bank customers
have a reasonable expectation of privacy in the records relating to their financial
affairs maintalned by the bank even though the records are owned by the bank
and are in its custody. In Burrows, sipra, the California Supreme Court granted
a bank customers’ motlon to suppress documents obtained informally by police
from a bank, It stated that:

‘We have held, consonant with Katz v. United States, . . . that, in deter-
mining whether an illegal search has occurred under the provisions of our
Constitution, the appropriate test is whether a person has exhibited a reason-
able expectation of privacy and, if so, whether that expectation has been
violated by unreasonable governmental intrusion.

A bank customer’s reasonable expectation is that, absent compulsion by
legal process, the matters he reveals to the bank will be utilized by the bank
only for internal banking purposes. Thus, we hold petitioner had a reason-
able expectation that the bank would maintain the confidentiality of those
papers which originated with him in check form and of the bank statements
into which a record of those same checks had been transformed pursuant to
internal bank practice. 13 Cal. 34 at 242-243.

The result of Burrows is that without sufficient “legal process,” however that
is defined, it is a violation of a bank customer’s California constitutional rights
if financial information is obtained from a bank by law enforcement officials.
On rehearing the Court engrafted an exception relating to crimes committed
against the bank.

A similar result was reached by the United States Fifth Circnit Court of
Appeals in United States v. Miller, 500 F.2d 751 (1974), which the United States
Supreme Court has agreed to hear upon the Solicitor General’s petition for
certiorari, 83 U.8. Law Week 3641 (Supreme Ct. No. 75-1179). The Fifth Circuit
based its decision upon Boyd v. United States, 116 U.S. 616 ( 1886), Roe v. Wade,
410 U.S. 113 (1973) and the Fourth Amendment, and stated as follows:

The Supreme Court determined almost 90 years ago that “a compulsory
production of a man’s private papers to establish a criminal charge against
him . . . is within the scope of the Fourth Amendment. . . .” Boyd v. United
States. . . . The venerable Boyd doctrine still retains its vitality ; the gov-
ernment may not cavalierly circumvent Boyd’s precious protection by first__
requiring a third party bank to copy all of its depositors’ personal checks
and then, with an improper invocation of legal process, calling upon the
bank to allow inspection and reproduction of those copies. 500 F.2d at 757
(footnote omitted)

In light of this judicial activity the obvious question is why should Congress
act? 1 submit it is clear Congress should act for several reasons. First, as with
all judicial opinions the law enforcement agencies continue to contest {he scope
and applicability of the Court’s opinion. Second, it is not at all clear that the
individual bank customer will prevail in the Miller case. Third, federal law
enforcement officials have informally stated their position to be that Burrows
has no application to federal investigations after July 1, 1975. Their theory is
that Burrows created a state privilege and that under the new Federal Rules
of Evidence state privileges do not apply to federal questions including specif-
ically Internal Revenue Service investigations. Fourth, even under Burrows and
possibly Aliller, if it is sustained, the individual’s remedy is a motion to suppress
after the information has been obtained. Neither case clearly provides standing
to a taxpayer to receive notice of the demand for his records or the opportunity
to contest the validity of that demand in advance of production of the records.

Lastly, what constitutes sufficient “legal process” is unclear. Under Burrows
and Miller it would be left to be resolved on a case-by-case basis. Tegislation such
as the amendment to the Internal Revenue Code before you would specify clearly
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the procedures which must be used and thereby eliminate substantial litigation
regarding the legal sufficiency of Iriternal Revenue summons,

Let me discuss several of the recent cases and situations I have encountered -
which I believe demonstrate the.desirability and need to provide notice to tax-
payers and a right to intervene. . ‘ ,

I would like to call your attention to the published opinion in United States v.
Burbdank, - F. Supp. , 74-2 USTC 1 9779 (S.D.N.Y. 1974) (on appeal),
which illustrates the need for these procedures. In Burbank, the IRS served an
administrative summons under section 7602 of the Internal Revenue Code of 1954
upon two financial institutions requesting records relating to a Canadian com-
pany for purposes of obtaining information to provide the Canadian tax authori-
ties in order to determine the company’s Canadian tax lMability. The basis for

- thig cooperation between the IRS and Canada was cited to be Article 19 of the

Income Tax Treaty Between Canada and the United States.

The point of referring you to the Burbank case is that the Court held the sum-
mons invalid because section 7602.only grants the IRS authority to obtain in-
formation in order to determine a United States tax liability. Most importantly,
however, the Court dismissed the taxpayer's suit on the grounds the taxpayer
lacked standing. Therefore, if the financial institutions had not joined in resist-
ing the summons an illegal summons would have been enforced over the tax-
payer's objections. Indeed, the opinion implies that the taxpayer’s attorney had
to convinece the financial institutions to resist the summons as they were other-
wise inclined to comply. “

As an attorney for a bank this Is my pet peeve, so to speak. The taxpayer has
the greatest interest In insuring that the demands for information are proper.
Under current law, even in California after Burrows, law enforcement officials
refuse to provide notice to the taxpayer and take the position, sustained by the
courts, that the taxpayer lacks standing to object and participate in the sum-
mons enforcement process. Not only is this a denial of fairness, if not due process
to the taxpayer, but it imposes an intolerable burden on the financial institutions
who are unfamiliar with the particular matter and cannot judge whether the
information sought is relevant, a harassment of the customer, an invasion of
attorney-client privileged matter, or otherwise might be properly objectionable.

In this basic legal framework as it exists today (and I hope I have made it
clear that this area of the law is in a statae of flux and is likely to remain un-
stable without appropriate legislation) I would like to recite several examples
of the types of demands which are daily being made upon banks, other financial
institutions and third parties. -

Yesterday I appeared in the United States District Court in San Francisco
to move to quash a grand jury subpoena for records of a bank customer’'s finan-
clal transactions. The customer, an attorney, had notified us that he believed

‘the records were protected by the attorney-client privilege. Crocker participated

in order to insure that the customer had standing to make known the grounds
for his objections. In that situation only the taxpayer or customer can prove
that the materials requested are privileged.

Similar situations have arisen with regard to alleged harassment of a tax-
payer or the use of a section 7602 summons after the investigation has become
purely for the purpose of criminal prosecution. In all of these situations the
bank or other custodian of the records cannot determine from the summons
and the records requested whether the objections are proper. )

These situations should be contrasted with those in which the objection
is apparent upon the face of the summons which are common. Illustrations are:

(1) Section 7602 summons served by mail instead of by personal delivery ;

(2) Records requested are not specifically identified ; and

(3) The request is overly broad, for example, not limited to records lo-
cated at the particular office of the bank which is served.

Earlier this year in connection with an IRS criminal investigation we advised
the IRS Special Agent that we would require that notice be given to the tax-
payer and that the taxpayer he allowed to appear in connection with any sum-
mons enforcement proceedings. Shortly thereafter a grand jury subpoena duces
tecum was served upon the branch manager for the records the Special Agent
had sought.

In addition to certain specified accounts for which specific documents were
requested the subpoena requested all cashier’s checks purchased by or made
i)’gggbledtﬁ) 71; individuals or companies throughout a 21-month period during

an 3
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I was unable to contact the taxpayer or the taxpayer's attorney and ap-

--peared in the United States District Court to move to quash the subpoena, X

contended that the subpoena could be interpreted to require all branches of
the bank and its subsidiaries to search their records. Crocker National Bank
has over 860 branch offices in California and vartous lending offices outside

"California and the United States. Thus compliance would involve searches at

more than 360 locations and involve costs estimated to be in excess of $28,000.
The Judge lmited the scope of the subpoena to the records located at the
branch served.

I further contended that Burrows established a privileged interest of the
taxpayer in the records and that the taxpayer was entitled to notice and the
opportunity to appear. On these grounds the Judge overruled the motion to
qualsh and ordered compliance. He did order payment of the costs of providing
coples,

Other situations which I have not included as cases involve frequent demands
by IRS Special Agents to review the bank'’s mecrofielm records of checks. Al-
though the Agent may have a specific taxpayer in mind his review of the micro-
film would provide access to information regarding thousands of other customers,
These other customers' privacy would be invaded and I am certain {f a particu-
larly prominent or controversial name appeared it might catch the attention
of the Agent.

Lastly during the Vietnam War there were many so-called telephone tax
protests, It was not uncommon to receive requests to reveal the account for a
list of 60 or more individuals from the IRS without specifying from which
branch of the bank such information was sought and without the use of an
administrative summons. The IRS was generally most cooperative in with-

" drawing these requests, but the fact they were made implies some compliance

may have been obtained.

Other cases demonstrate that the Internal Revenue Service seeks bank records
to determine if a crime has been committed and frequently solely to determine
clvil liabilities for taxes. These types of activities have been sanctioned by the
United States Supreme Court since United States v. Powell, 8379 U.S. 48 (1964)
which held that to enforce an IRS summons under section 7602 the IRS need
not make a showing of “probable cause.”

I do not believe it is necessary or desirable to require a showing of “probable
cause.” However, it is essential that procedures be adopted which will insure
that requests for bank records are made only in connection with proper govern-
mental functions in administering the law. Procedures whereby the taxpayer
who may be adversely affected may challenge the request and which place the
financial burden upon the party seeking production of the records will provide
such insurance.

The proposed legislation before you, particularly Section 7609, pages 41 and 42
of the October 22, 1976 Committee Print, should be carefully reviewed to insure

‘that the taxpayer whose tax liability is under ~xamination is entitled to notice and

is granted standing to Intervene. The po’-- ial problem may be demonstrated
by the following example :
An IRS summons is served on Bank A requesting the records of Mr. Y.
The purpose of the summons is to determine what amounts Mr. Y paid to
Mr. X and to establish that such payments are income to Mr. X.
In this example unless the summons requests only records relating to trans-
actions between Mr. Y and Mr. X or states that is is related to Mr. X's tax
liability, Section 7609 would appear not to require that notice be provided to Mr.
X, the taxpayer whose tax liability is under examination.

That result appears to me to be contrary to the intent of this legislation. I
believe the intent of this legislation is to enact the dictum of the United States
Supreme Court in Reisman v. Caplin, 375 U.S, 440 (1964) that:

. in the event the taxpayer is not a party to the summons before the
hearing officer, he, too, may intervene.
As we know that statement has been eroded by subsequent decisions.

Similar legislation was considered by the Senate Committee on Banking in
August 1972,

At that time the Treasury Department opposed such legislation on the grounds
it would impede civil and criminal investigations and because there was. no
slﬁ)wing that law enforcement agencies were abusing taxpayer’s rights of
privacy.

Hugene Rossides, then Assistant Secretary of the Treasury, alleged that to
provide notice to the taxpayer would endanger the safety of informers or under-
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covex;l agents; that records might be destroyed; funds concealed or the suspect
may flee, .

Such imzards are unreal in the vast majority of cases. In the only criminal
tax investigations I have been involved in on behalf of the bank or the taxpayer,
the taxpayer under investigation was aware of the investigation well before
the IRS made any attempts to obtain bank records. Thus, notice that bank
records were sought was not and never has been in my experience the ‘“tip off”
g0 to speak that the IRS was conducting an investigation.

Thus, I would put the shoe on the other foot and suggest that law enforcement
agencies, including the IRS, have not made a showing that providing notice to
the taxpayer and granting the taxpayer standing will impede legitimate investi-
gations. - T

An important reservation I have concerns the statute of limitations. For tax
crimes the IRS must obtain an indictment within 6 years after the return is, or
should have been, filed. In the past it has been suspected that taxpayers under
criminal investigation resisted summons as a delaying tactic to prevent the IRS
from obtaining sufficient proof to obtain an indictment within the 6-year period.

That result is avoided by proposed Section 7609 (e) which provides for a sus-
pension of the statute of limitations during the pendency of any contested sum-
mons enforcement proceedings in which the taxpayer participates.

Lastly, in those rare instances in which law enforcement agencies can estab-
lish a substantial likelihood that notice of a summons will endanger the lives
of informers or agents or otherwise seriously jeopardize the prosecution of a
crime, an exception could.be provided to the notice and standing requirements.
However, a strong showing of that likellhood should be required before a court
and a court order prohibiting disclosure should be required.

In my opinion, provisions of this nature would provide adequate safeguards to
protect legitimate law enforcement needs in sensitive areas without depriving the
vastﬂmajority of bank depositors not involved in criminal activities of their right
to privacy. T

In conclusion, on behalf of Crocker National Bank, I recommend enactment
of legislation of the nature you are presently considering. Privacy is of great
concern to all of us. The courts are being flooded with cases involving taxpayers
seeking to assert their rights, Without readily administered procedures whereby
the protagonists—the taxpayer and the Internal Revenue Service—can fairly
present their views litigation in this area will frustrate legitimate law enforce-
ment investigations and deprive many citizens of privacy in their financial trans-
actions. .

This legislation is important for the Internal Revenue Service, for taxpayers
and for parties such as Crocker National Bank who are the custodians of vast
amounts of records.

STATEMENT OF JOHN F. RorrH III, oN BEHALF OF THE AMERICAN BANKERS
ASSOCIATION -

Mr. Chairman, my name is John F. Rolph, III. I am Tax Counsel for the
American Bankers Association. My statement regarding various legal problems
contnecte(% with IRS administrative summonses will supplement Mr. Brubaker’s
statement.

First, it 1s elementary that no bank wishes to refuse to cooperate with the
Internal Revenue Service or any other State or Federal agency in the conduct
of its proper law enforcement activities. However, with respect to the individual
rights of their customers, banks are under a burden to defend their customers’
rights against guestionable legal practices. The legal rules which govern the
rights of taxpayers in connection with IRS administrative suinmons procedures
are ambiguous and in a state of flux. Inconsistent judicial rules severely limit
the rights of taxpayers with respect to IRS tax investigations.

I will now discuss several of the important legal principles which control or
relate to taxpayer rights in connection with their banking records which are
sought by the IRS for investigative purposes.

I. A TAXPAYER HAS NO PROPRIETARY INTEREST IN HIS BANK RECORDS

.. Under long-standing principles of personal property law and business custom,
-the records of the financial transactions of bank customers which are maintained

by a bank are the property of the dank. Thus, under established judiclal con-
cepts, bank customers do not have a proprietary interest in their bank records.
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When the Internal Revenue Service issues an administrative summons under
§ 7602 of the Internal Revenue Code for bank customer records in a tax Investi-
gation of the customer, it is the property of the bank, rather than the property
of the taxpayer, which the IRS seeks to.examine. Thls has led Federal courts to
rule that because a taxpayer has no proprietary interest in his bank records—-
he does not have the right to intervene in a court proceeding to enforce an IRS
summons for such records. ‘See Donaldson v. U.S., 400 U.8. 517 (1971).

—~—

II. THE INVESTIGATION OF AN INDIVIDUAL'S TAXES GIVE HIM NO RIGHT TO CHALLENGE
IRS SUMMONS FOR HIS BANK RECORDS

In 1971, the U.S. Supreme Court in Donaldson v. U.8., supra, 1aid down a sub-
stantial restriction on the rights of bank customers and other taxpayers whose
financial-records are held by third parties. In this case, the Court ruled that
the fact that a taxpayer’s tax lability is the subject of an IRS investigation
does not give him the right to intervene in an action to enforce an IRS summons
for his financial records in the hands of a third party. It is interesting to note
that the Supreme Court’s decision in Donaldson had the effect of narrowing an
earlier decision of the Supreme Court which was handed down in 1964 in Rets-

‘man v. O’aplin, 3756 U.S. 440 (1964). In the Reisman case, the Supreme Court
- held that, . in the event the taxpayer is not a party to the summons before

the hearing oﬂ‘icer, he, too, may intervene.”

In Reisman, the Court also held that a witness, for example a third party who
has possession of the-taxpayer’s records, may challenge a summons on any ap-
propriate ground. e

Prior to the Supreme Court’s decision in Donaldson in 1971, three United
States Circuit Courts of Appeal had held that under the Rezsman doctrine a

‘taxpayer may intervene as of right simply because it is his tax liability that is

the subject of the summons. However, three other Circuit Courts reached the
opposite conclusion. Thus, the 1971 decision of the Supreme Court in Donaldson
resolved this highly controversial issue against the taxpayer

While denying intervention as of right, the Donaldson ‘case did leave permis-
sive intervention within the discretion of the trial court to determine whether or
not a taxpayer will be given leave to intervene., However, many lower courts
have misread Donaldson as forbidding altogether intervention by the taxpayer
unless he owns the records summoned. As it stands, it would appear that a tax-
payer’s grounds for obtaining leave to-intervene are limited only to a few situa-
tions. For example, intervention may be permitted where there is & claim that an
attorney-client privilege would be breached if the attorney’s records of the tax-
payer’s financial transactions are turned over to the IRS. Another situation is
where criminal prosecution is the sole purpose of the IRS request for the tax-
payer’'s financial records. In these situations, the taxpayer may be given leave to
intervene by the district court, but he is not permitted to intervene as a matter

of right. L
IIT. CONFIDENTIALITY OF BANK CUSTOMER RECORDS

One important legal principle which governs the general status of bank cus-
tomer records is that banks must treat such records as being confidential in
nature. This means that a bank may not turn over the financial records of its
customers except under proper legal process required by Federal or State law.

Courts have enunciated the general rule that banks have a legal duty to main-
tain the confidentiality of customer records. In a leading case, the Idaho Supreme
Court stated, ‘It is inconceivable that a bank would at any time consider itself
at liberty to disclose the intimate details of its depositors’ accounts. Inviolate
secrecy is one of the inherent and fundamental precepts of the relationship of
the bank and its customers or depositors.” Peterson v. Idaho First National Bank,
83 Ida. 578, 367 P. 2d 284 (1961)

In a recent decision of the California Supreme Court, Burrows v. Superior
Court, County of San Bernardino, 118 Ca. Rptr. 166, 529 P. 2d 590 (1974), it was
held that bank customers should be afforded the protection of due process when
the Government seeks to examine their finanecial records. In commentary on the
confidential nature of bank records, the Court stated :

“It cannot be gainsald that the customer of a bank expects that documents,
such as checks, which he transmits to the bank in the course of his business
operations, will remain private, and that such an expectation is reasonable . . .
Thus, we hold petitioner had a reasonable expectation that the bank would main-

tain the confldentiality of those papers which originated with him in check form
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and of the bank’s statements into which a record of those same checks had been
transformed pursuant to internal bank operations.” (At 593)
The Court further noted that:
“For all practical purpbses, the disclosure by individuals or bualnee; firms of
thelr financial affairs to a 'bank is not entirely volitional, since it is impossible
cipate in the economic }ife of contemporary society without maintaining
a bank account: In the course of such dealings, a depositor reveals many aspects
of his personal affairs, opinions, habits and assoclations, Indeed the totality ot
bank records provides a virtual current biography . .. All papers which the
customér has supplied to the bank to facilitate the conduct of his financial affajrs
[are] tpon the reasonable dssumption that the lnformation would remain con-

. fidential.” (At 598)

Slmllarly, the Federal courts have held that records of individuals’ financial
transactions with a bank are entitled to the fundamental right of privacy
guaranteed by the Fourth Amendment and that such records may only be obtained
l()iv 9’?3 Government through lawful process. See U.B. . Miller, 500 F. 2d 751

Although confidentiality is an important concept as it relates to bank customer
records generally, it does not in fact afford an individual bank customer the
right to challenge an IRS administrative summons to a bank for his financial
recorda. This is because a valid administrative summons is a *“lawful process”
under which the IRS may obtain an individual’s banking rvcords. However, the
concept of confidentiality should he deemed to protect tne rights of bank cus-
tomers who are not named in an IRS tax investigation and whose records may
be subject to a “Ashing expedition”, as in the case of a John Doe summons. At
this point, I will briefly describe certain aspects of the IRS administrative sum-
mons procedure, and the rights of bank customers, or the lack thereof, under
these procedures.

Notioe

Under current procedures, the Intemal Revenue Service does not notify tax-
payers when a summons has been issued to examine their bank records. The only
way a taxpayer finds out about an IRS summons is if a bani notifies him for rea-
sons of courtesy and good customer relations. Many banks have adopted the prac-
tice of notifying their customers of an IRS summons for their records——but many
banks have not.

It is gratuitous to point out that a taxpayer cannot take any steps to question
the validity of an IRS summons of his records if he does not know about the
summons, Therefore, the law should be changed to require the Internal Revenue
Service to send a copy of its summons to the taxpayer under investigation in
every case. This would give the taxpayer the opportunity to consult legal counsel
and to make a decision on whether to challenge the summons. The House Ways
and Means Commlttee bill would require such IRS netice.

Prooedure for challenoma @ summons

Under current practice, a third party record holder, such as & bank, which
receives an IRS administrative summons has the right to challenge that summons
on good faith grounds. That challenge must be reviewed by a Federal district
court before the summons will be enforced. Some of the grounds upon which
banks have challenged IRS summonses are :

(1) the records sought are not relevant to a legitimate tax investigation;

(2) the records are not adequately described in the summons;

-(38) the summons i8 overly broad ;

(4) the summons was not properly served, or is defective on its face;

(5) to produce the records requested would impose an unreasonable burden on
the bank; and

6 the records sought are subject to the Fair Credit Reporting Act and can-
not be turned over without a court order.

As I indicated earlier, some banks have found it necessary to challenge a sum-
mons on grounds which should be available to the taxpayer if he had the right to
challenge the summons or to intervene in an enforcement proceeding. One reason

. 18 that under State law, if & summons is not valid, a bank may be liable to the

customer for turning over his records to the IRS,
One very troublesome area of the law involves situations in which an IRS

. summons for a customer’s records is served on the bank by a special agent of

the IRS. Some banks make it a practice in such cases to ask the special agent
whether there has been a recommendation for criminal prosecution of the cus-

3
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tomer, This is because the courts have held that vﬁie;e a criminal prosecution is
the sole purpose of the IRS investigation, the records may not be obtajned with

an administrative summons. In Such cases, they may be obtained only under

court order or by grand jury subpena. On the other hand, where the investigation
has both a civil and criminal purpose, or where it may begin as a civil investiga-
tion and develop into a criminal investigation, an administrative summons may be
used to obtain bank records of-the taxpayer—but only if a recommendation for
criminal prosecution has not been made. . ‘ T

Thus, in an increasing number of situations banks believe that they may have
a legal duty to challenge an IRS administrative summons, if only because the
customer foés not have such a right. It i obvious that in many cases challenges
which should probably be made are not made. ' e
~.Clearly, a more equitable solution would be to give the taxpayer the right to
make his own challenges to IRS adminfstrative summonses in order to prevent
his financial records from being turned over to the IRS before a Federal court
can rule on the challenges, This would resolve long-standing judicial conflicts
and legal ambiguities, The Ways and Means Committee bill permits the tax-
payer to make such 8 challenge. Co .

Intervention in enforcement proceedures by the tawpayer -

- A bank or other third party record holder has the right to challenge an IRS
administrative summons for any good faith reason, in which case the IRS must

" seek enforcement under §$ 7604. As indicated in my earlier discussion of the

Reisman and Donaldson cases, the taxpayer is not, as a matter of right, entitled
to intervene in this enforcement proceeding. As noted, this is because the courts

. have held that he does not have legal standing because he has no proprietary

interest in the bank records and his standing as a taxpayer is not of sufficient
magnitude to warrant intervention. ‘

The American Bankers Assoclation belleves that the question of légal owner-
ship of the bank records should not be posed as a bar to the taxpayer’s interven-
tion in the enforcement proceeding. Moreover, if the taxpayer is given the right
to intervene by statute, as has been proposed under the House Ways and Meahs
Committee bill, this would resolve a long history of judicial conflicts on this point,
More importantly, it would serve as a great leap. forward in the preservation of
the fundamental rights of the individual. It would also relieve banks of the
onerous and sometimes dublous responsibility of having to interpose challenges
tg adminéqtr:tive summonses which should be raised by the taxpayer rather
than the bank. :

John Doe summonses : ' :

In some tax, investigations, the Internal Revenue Service will issue a § 7602
summons for bank records without having the name or any other means of identi-
fying the person whose records they are seeking. These are called “John Doe”
summonses because they are issued “in the matter of the tax liability of John
Doe”. This practice has heen extensively criticized on the grounds that it permits
fishing expeditions by the Internal Revenue Service and also because it im-
poses & great burden on the third party record holder tn search among all or a
large volume of its records to find the records of an unnamed individual.

The real problem in such cases—from the point of view of protecting the rights
of the individual—is that the IRS in a John Doe summons examines or has broad
access to the records of persons who are not under a tax investigation.

Barlier this year, the Supreme Court ruled in U.S8. v. Bisceglia that the In-
ternal Revenue Service may use a John Doe summons fo examine a wide range
of bank records where it has some evidence, however slight, of an upaid tax
liability on the part of an unknown individual. The American Bankers Associa-
tion filed an Amicus Curiae brief in this case opposing the use of the John Doe
summons in searching bank records because such a procedure gives the IRS broad
it not unlimited access to the financial records.of other bank customers who are
not under investigation by the.IRS on the mere suspicion of a tax liability of an
unknowa person. In essence, the use of a John Doe summons breaches the whole
concept that bank customers records must be treated as being confidential except
where they may be obtained under lawful process. We do not consider the use of
the John Doe summons in cases such as Bisceglia to be “lawful process”.
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Thé American Bankers Assaélation ‘also opposed: the issuance of a John Doe_ V
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"on the'bank to search all or a:large volume of its records for evidence of a poten-

-

tial tax Hability on the part of an unknown'individual.

W~ - The 'Bigodglia case, which has been characterized esséiiftiaily as d;i to 4 decl- -
i - gion, attracted widg%pread critfcism in the pregs and eriticism from the Tax
.”"Bar; This criticism o

| the Bisceglia case has beeit reflected in the Federal cotrts
as well, The fifth-Circuit U.8. Court of Appeals, which was asked to review an

* earlier ruling in light of the Bisceglia decision, gave a narrow reading to the

Supreme Court ruling by stating, ‘ B ‘ .
" “[W1le decline to construe that holding as a blanket endorsement of the use of.

“John Doe’ summonses in every situation without reference to the purpose of

the summons or to the factual circumstances which underlie its issuanqe,”- U.S.

v. Hymble 04}, No. 72-3029 (6th Cir September 8, 1975)

1IV. CONCLUBSION AND RECOMMENDATIONS

Last Friday, the House Ways and Means Committee, in a legislative drafting
session, agreed to adopt amendments to the Internal Revenue Code which will
oxplicitly provide for a substantially greater measure of protection to the privacy
of individuals’ financial records in the hands of a third party record holder, such,
as a bank, The American Bankers Association recommends that this Subcommit-
tee adopt similar charges in §§ 7602 and 7604 of the 1nternal Revenue Code which
would amend the administrative summons authority of the Service in the fol-
lowing important respects:

(1) The Internal Revenue Service will be required to give notice to a taxpayer
whose records are sought in connection with his tax investigation prior to the
issuance of an administrative summons for such records: ‘

(2) The taxpayer is given a specified period in which to notify by certifled

' mail the Internal Revenue Service and the third party record holder, such as a

bank, that his records may not be turned over to the IRS under the administrative
summons procedure ; .

(3) If the taxpayer provides such notice to the Internal Revenue Service and
to the third party record holder, the IRS must seek enforcement of the admin-
istrative summons through a hearing in the Federal distriet court, as provided by
§ 7604 (b) of the Internal Revenue Code; and

(4) In the event of an enforcement proceeding by the Internal Revenue Service
under § 7604, the taxpayer under investigation is given notice of this proceeding
and is provided standing before the district court to intervene in order to-chal-
lenge the production of his books and records. :

The Ways and Means Committee also decided to restrict the use of the “John
Doe” or non-name administrative summons for financial records of an indi-
vidual by requiring that the IRS establish in a Federal district court that there
is “reasonable cause” to believe that there has been a taxable transaction which
would justify the investigation. The American Bankers Association agrees that
there is a need for John Doe summonses to be judicially reviewed prior to
igsuance to prevent fishing expeditions by the Internal Revenue Service through
bank records. However, the language of the House Ways and Means Committee
provision provides only that the IRS proves to the satisfaction of the court
reasonable cause for an investigation even though the IRS does not know the
name of the taxpayer being investigated. We believe that this language is
deflclent because it does not provide for prior review by the courts of the actual
John Doe summons which will be {ssued to the bank or other third party record
holder, This deficiency could result in fishing expeditions by the IRS in the form
of a very broadly worded summons, after they satisfy the district court of the
need for the investigation. We belleve a better procedure would be that the
district court review the actual John Doe summons to be used by the Internal
Revenue Service to determine not only the reasonableness of investigation
through the use of a John Doe summons but also the relevancy of the records
to be summoned by that John Doe request.

The amendments recommended by the American Bankers Association, and
adopted by the House Ways and Means Committee, provide safeguards in
maintaining the privacy of bank records, and will extend the protections of due
process of law to persons under investigation by the Internal Revenue Service.
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‘SUPREME COURT OF THE UNITED STATES

Syllabus

UNITED STATES ET AL V. BISCEGLIA

CERTIORARI TO THE UNITED S'I‘ATEB COURT OF APPEALS »
FOR THE SIXTH CIRCUIT

No. 73-1245. Argued November 11-12, 1974—
Decided February .19, 1975 .

The Internal Revenue Service (IRS) has authority under §§ 7601
and 7602 of the Internal Revenue Code of 1954 to issue a “John
Doe” summons’ to a bank or other depository to discover the
identity of a person who has had bank transactions suggesting the
possibility of liability for unpaid taxes, in this instance a summons
to respondent bank officer during an investigation to identify the
person or persons who deposited 400 deteriorated $100 bills with
the bank within the space of a few weeks. Pp. 7-10.

(a) That the summons was styled in a fictitious name is not
a sufficient ground for denying enforcement. Pp. 7-8. -

(b) The language of § 7601 permitting the IRS to investigate
and inquire after “all persons . . . who mucy be liable to pay any inter-
nal revenue tax . . .” and of § 7602 authorizing the summoning of
“any . .. person” for the taking of testnmony' and examination of
books and witnesses that may be relevant for “ascertaining the cor-
rectness of any return, . . . determining the liability of any person .

or collecting any such liability . . . ,” is inconsistent with an inter-»f-

pretation that would limit the issuance of summonses to investiga-
tions which have already focused upon a particular return, a
. particular named person, or a particular potential tax liability,
and moreover such a reading of the summons power of the IRS
ignores the agency’s legitimate interest in large or unusual finan-
cial transactions, especially those involving cash. Pp. 8-9.

488 F. 2d 706, reversed and remanded.

BuRrGER, C. J.,delivered the opinion of the Court, in which BReN-
NAN, WHITE, MARSHALL, BLaAcCKMUN, PoweLL, and REunquist, JJ.,
joined. BrackMuN, J., filed a concurring opinion, in which PowEeLy,
J., joined. Srewarr, J,, filed a dissenting opinion, in which Dove-
LA8, J., joined,
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SUPREME COURT OF THE UNITED STATFE

No. 73-—1245

United States et al,,
Petitioners, -
v.
Richard V. Bisceglia.

.[February 19, 1975]

On Writ of Certiorari to the Unite&
States Court of Appeals for the
Sixth Circuit.

Mg. CHIEF JusTiCE BURGER delivered the opinion of
the Court.

" We granted certiorari to resolve the question whether
the Internal Revenue Service has statutory authority to
issue a “John Doe’”’ summons to a bank or other depository
to discover the identity of a person who has had bank
transactions suggesting the possibility of liability for un-
paid taxes.

~ I

On November 6 and 16, 1970, the Commercial Bank of
Middlesboro, Kentucky, made two separate deposits with
the Cincinnati Branch of the Federal Reserve Bank of
Cleveland, each of which included $20,000 in $100 bills.
The evidence is undisputed that the $100 bills were
“paper thin” and showed signs of severe disintegration
which could have been caused by a long period of
storage under abnormal conditions. As a result the bills
wete no longer suitable for circulation and they were
destroyed by the Federal Reserve in accord with estab-
lished procedures. Also in accord with regular Federal
Reserve procedures, the Cincinnati Branch reported these
facts to the Internal Revenue Service.
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It is not dlsputed that a cieposu; of such a large amount
of hxgh denommatlon currency was out of the ordinary
,for the Commercial Bank of Middlesboro; for -example,
in the 11 months preceding the two $20,000 deposits in
$100 bills, the Federal Reserve had received only 218 $100
bills from that bank. This fact, together with the
uniformily unusual state of deterioration of the $40,000
in $100 bills; caused the Internal Revenue Service to sus-
pect that the transactions relating to.those deposits may
not have been reported for tax purposes. An agent was
therefore assigned to investigate the matter.

' After interviewing some of the bank’s employees, none
of whom could provide him with information regarding
the two $20,000 deposits, the agent issued a ‘“John Doe”
summons directed to respondent, an executive vice presi-
dent of the Commercial Bank of Middlesboro. The sum-
mons called for production of “[t]hose books and records
which will provide information as to the person(s) or
firm(s) which deposited, redeemed, or otherwise gave to
the Commercial Bank $100 bills which the Commercial
Bank sent in two shipments of (200) two hundred each
$100 bills to the Cincinnati Branch of the Federal Re-
serve Bank on or about November 6, 1970 and November
16, 1970.” This, of course, was simply the initial step
in an investigation which might lead to nothing or might

reveal that there had been a failure to report money on
which federal estate, gift or income taxes were due.’

1 The Internal Revenue Service agent testified:

“Q: What possible tax effect could this have on the.taxpayer
if his identity is determined ? .
' “A: Well, it could be anything fromr nothing at all, a simple
explanation, or it could be that this is money that has been secreted
away for a period of time as a means of avoiding the tax.

“Q: Then you have.really not reached first base yet, is that
correct.

“A: That’s correct.”
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Respondent however, refused to comply w1th the sum-
mons even though he has not seriously a.rgued that com- -
pliance would be unduly burdensome. -

In due course, proceedings were commenced in United
States District ‘Court for the Egstern District of Ken-
tucky to enforce the summons. That court narrowed its
scope to require production only of deposit slips showing
cash deposits in the amount of $20,000 and deposit slips
showing cash deposits of $5,000 or more which involved
$100 bills, and restricted it to the period between Octo-
ber 16, 1970, and November 16, 1970. Respondent was
ordered to comply with the summons as modified.

The Court of Appeals reversed, holding that § 7602
of the Internal Revenue Code of 1954, 26 U. S. C. § 2602,
pursuant to which the summons had been issued, “pre-
supposes that the Internal Revenue Service has already
identified the person in whom it is interested as a tax-
payer before proceeding.” 486 F. 2d 706, 710. We dis-
agree and reverse the judgment of the Court of Appeals.

II .

The statutory framework for this case consists of
§§ 7601 and 7602 of the Internal Revenue Code of 1954
which provide:

“Section 7601. Canvass of Districts for Taxable
Persons and Objects. '

‘“(a) General Rule. The Secretary or his dele-
gate shall, to the extent he deems it practicable,
cause officers or employees of the Treasury Depart-
ment to proceed, from time to time, through each
internal revenue district and inquire after and con-
cerning all persons therein who may be liable to pay
any internal revenue ta%, and all persons owning or
having the care and management of any objects with
respect to which any tax is imposed.
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“Sectxon 7602. Examination of Books and Wit-
nesses,

“For the purpose of ascertaining the correctness
of any return,. making a return where none has been
made, determining the liability of -any -person for
any iriternal revenue tax . . . or collecting any such
liability, the Secretary or his delegate is authorized—

(1) To examine any books, papers, records, or
other data which may be relevant or material to
such inquiry; -

“(2) To summon the person liable for tax or
required to perform the act, or any officer or em-
ployee of such person, or any person having posses-
sion, custody, or care of books of account containing
entries relating to the business of the person liable
for tax or required to perform the act, or any other
person the Secretary or his delegate may deem
proper, to appear before the Secretary or his dele-
gate at a time and place named in the summons
and to produce such books, papers, records, or other
data, and to give such testimony, under oath, as may
be relevant or material to such inquiry; and

“(3) To take such testimony of the person con-
cerned, under oath, as may be relevant or material
to such inquiry.”

We begin examination of these sections against the
familiar background that our tax structure is based on
a system of self-reporting. There is legal compulsion
to be sure, but basically the Government depends upon
the good faith and integrity of each potential taxpayer
to disclose honestly all information relevant to tax lia-
bility. Nonetheless, it would be naive to ignore the reality
that some persons attempt to outwit the system, and tax
evaders are not readily identifiable. Thus, § 7601 gives
the Internal Revenue Service a broad mandate to
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investigate and audit “persons who may be liable” for
taxes and § 7602 provides the power to “‘examine any
books, papers, records or other data which may be rele-
vant . . . and to summon . . . any person having posses-
sion . . . of books of account . . . relevant or material to
such inquiry.” Of necessity, the investigative authority
s0 provided is not limited to situations in which there
is probable cause, in the traditional sense, to believe that
a violation of the tax laws exists. United States v.
Powell, 379 U. S. 48 (1964). The purpose of the statutes
is not to accuse, but to inquire. Although such investi-
gations unquestionably involve some invasion of privacy,
they are essential to our self-reporting system, and the
alternatives could well involve far less agreeable invasions
of house, business, and records. A

We recognize that the authority vested in tax collec-
tors may be abused, as all power is subject to abuse.
However, the solution is not to restrict that authority
so. as to undermine the efficacy of the federal tax system,
which seeks to assure that taxpayers pay what Congress
has mandated and prevents dishonest persons from escap-
ing taxation and thus shifting heavier burdens to honest
taxpayers. Substantial protection is afforded by the
provision that an Internal Revenue Service summons
can be enforced only by the courts. 26 U. S. C. § 7604
(b); Reisman v. Caplin, 375 U. S. 440 (1964). Once a

: <% .summons is challenged it must be scrutinized by a court

to determine whether it seeks information relevant to a
legitimate investigatory purpose and is not meant ‘“to

_.. » harass the taxpayer or to put pressure on him to settle a

collateral dispute, or for any other reason reflecting on
the good faith of the particular investigation.” United
States v. Powell, 379 U. S. 58. The cases show that the
federal courts have taken seriously their obligation to
apply this standard to fit particular situations, either by
refusing enforcement or narrowing the scope of the sum-
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mons. See, e. 9., United States v. Matras, 487 F. 2d 1271
(CAS8 1973); United States v.-Theodore, 479 F. 2d 749,
755 (CA4 1973); United States v. Pritchard, 438 F. 2d
969 (CASb 1971); United States v. Dauphin Deposit Trust
Co., 385 F. 2d 129 (CA3 1967). Indeed, the District
Judge in-this case viewed the demands of the summons

-a8 too broad and carefully narrowed them.

Finally, we note that the power to summon and inquire
in cases such as the instant one is not unprecedented.
For example, had respondent -been brought before a
grand jury under identical circumstances there can be
little doubt that he would have been required to testify
and produce records or be held in contempt. In Blair v.
United States, 250 U. S. 273 (1919), petitioners were
summoned to appear before a grand jury. They refused
to testify on the ground that the investigation exceeded
the authority of the court and grand jury, despite the
fact that it was not directed at them. Their subsequent
contempt convictions were affirmed by this Court:

“[The witness] is not entitled to set limits to the
investigation that the grand jury may conduct. . . .
It is a grand inquest, a body with powers of investi-
gation and inquisition, the scope of whose inquiries
is not to be limited narrowly by questions of pro-
priety or forecasts of the probable result of the
investigation, or doubts whether any particular in-
dividual will be found properly subject to an accusa-
tion of crime. As said before, the identity of the
offender, and the precise nature of the offense, if
there be one, normally are developed at the con-
clusion of the grand jury’s labors, not at the begin-
ning.” 250 U. S. 282, -

The holding of Blair is not insignificant for our resolu-
tion of this case. In United States v. Powell, supra, Mr.
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Justice Harlan reviewed this ‘C'ourt’s cases dealing with
the subpeona power of federal enforcement agencies, and
observed: : :

“[T]he Federal Trade Commission . . . ‘has a
power of inquisition, if one chooses to call it that,
which is not derived from the judicial function. It

_ is more analogous to the Grand Jury, which does not
depend upon a case or controversy for power to get
evidence but can investigate merely on suspicion
that the law is being violated, or even just because
it wants assurance that it is not.” While the power
of the Commissioner of Internal Revenue derives
from a different body of statutes, we do not think
that analogies to other agency situations are without
force when the scope of the Commissioner’s power
is called into question.” 379 U. S. 57, quoting
United States v. Morton Salt Co., 383 U. S. 632,
642-644.

II1

Against this background, we turn to the question

‘whether the summons issued to respondent, as modified

by the District Court, was authorized by the Internal
Revenue Code of 1954.2 Of course, the mere fact that
the summons was styled “In the matter of the tax lia-
bility of John Doe” is not sufficient grounds for denying
enforcement. The use of such fictitious names is com-
mon in indictments, see, e. g., Baker v. United States,

115 F. 2d 533 (CAS8 1940), cert. denied, 312 U. S. 692

2 Respondent also argues that, even if the summons issued in this
case was authorized by statute, it violates the Fourth Amendment.
This contention was not passed upon by the Court of Appeals. In
any event, as narrowed by the District Court the summons is at
least as specific as the reporting requirements which was upheld
against a Fourth Amendment challenge by banks in California
Bankers Assn. v. Schultz, 416 U, 8. 21, 63-70 (1974).
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(1941), and other types of compulsory process. Indeed,
the courts of appeals have regularly enforced Internal
Revenue Service summonses which did not name a spe-

.. cific taxpayer who was under investigation. E.g., United

States-v. Carter, 489 F. 2d 413 (CA5 1973) ; United States
v. Turner, 480 F. 2d 272, 279 (CA7 1973); Tillotson v.
Boughner, 333 F. 2d 515 (CA7), cert. denied, 379 U. S.
913 (1964). Respondent undertakes to distinguish these
cases on the ground that they involved situations in

* which either a taxpayer was identified or a tax liability
was known to exist as to an unidentified taxpayer. How-
ever, while they serve to suggest the almost infinite
variety of factual situations in which a “John Doe” sum-
mons may be necessary, it does not follow that these
cases define the limits of the Internal Revenue Service’s
power to inquire concerning tax liability.

The first question is whether the words of the statute
require the restrictive reading given them by the Court of
Appeals. Section 7601 permits the Internal Revenue
Service to investigate and inquire after “all persons . . .
who may be liable to pay any internal revenue tax ....”
To aid in this investigatory function, § 7602 authorizes
the summoning of “any . .. person” for the taking of
testimony and examination of books which may be rele-
vant for “ascertaining the correctness of any return, . ..
determining the liability of any person . . . or collecting
any such liability . . ..” Plainly, this language is incon-
sistent with an interpretation that would limit the issu-
ance of summonses to investigations which have already
focused upon a particular return, a particular named per-
son, or a particular potential tax liability.

Moreover, such a reading of the Internal Revenue
Service’s summons power ignores the fact that it has a
legitimate interest in large or unusual financial trans-
actions, especially those involving cash. The reasons for
that interest are too numerous and too obvious tocatalog.
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Indeed, Congress has recently determined that informa-
tion regarding transactions with foreign financial institu-
tions and transactions which involve large amounts of
money is so likely to be useful to persons responsible for
enforcing the tax laws that it must be reported by banks.
See generally California Bankers Assn. v. Schultz, 416
U. S. 21, 2640 (1974).

It would seem elementary that no mea.nmgful investi-
gation of such events could be conducted if the identity
of the persons involved must first be ascertained, and
that is not always an easy task. Fiduciaries and other
agents are understandably reluctant to disclose informa-
tion regarding their principals, as respondent was in this
case. Moreover, if criminal activity is afoot the persons
involved may well have used aliases or taken other meas-
ures to cover their tracks. Thus, if the Internal Revenue
Service is unable to issue a summons to determine the
identity of such persons, the broad inquiry authorized by
§ 7601 will be frustrated in this class of cases. Settled
principles of statutory interpretation require that we
avoid such a result absent unambiguous directions from
Congress. See Labor Board v. Lion Oil Co., 352 U. S.
282, 288 (1957); United States v. American Trucking
Assn., 310-U. S. 534, 542-544 (1940). No such congres-
sional purpose is discernible in this case.

We hcld that the Internal Revenue Service was actmg
within its statutory authority in issuing a summons to
respondent for the purpose of identifying the person or
persons who deposited 400 decrepit $100 bills with the
Commercial Bank of Middlesboro within the space of a
few weeks. Further investigation may well reveal that
such person or persons have a perfectly innocent explana-
tion Tor the transactions. It is not unknown for taxpay-
ers to hide large amounts of currency in odd places out of
a fear of banks. But on this record the deposits were
extraordinary and no meaningful inquiry can be made

PP 9
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until respondent complies with the summons as modi-
fied by the District Court.

We do not mean to suggest by this holding that respond-
ent’s fears that the § 7602 summons power could be used
to conduct “fishing expeditions” into the private affairs
of bank depositors are trivial. However, as we have ob-
served in a similar context:

“That the power may be abused is no ground for
denying its existence. It is a limited power, and
should be kept within its proper bounds; and, when
these are exceeded, a jurisdictional question is pre-
sented which is cognizable in the courts.” McGrain
v. Daugherty, 273 U. S. 135, 166 (1927), quoting
People v. Keeler, 99 N. Y. 463, 482-483.

So here, Congress has provided protection from arbi-
trary or capricious action by placing the federal courts
between the government and the person summoned.
The District Court in this case conscientiously discharged
its duty to see that a legitimate investigation was being
conducted and that the summons was no broader than
necessary to achieve its purpose.

“The judgment of the Court of Appeals is reversed and
the cause is remanded to it with directions to affirn the
order of the District Court. Y ’



C

124
202
SUPREME COURT OF THE UNITED STATES

No. 73-1245

United States et al, On Writ of Certiorari to the United

Petitioners, States Court of Appeals for the
v Sixth Circuit.
Richard V. Bisceglia.

[February 19, 1975]

MR, JusTicE BrLackMuN, with whom MRg. JusTicE
PowkLL joing, concurring,

I join the Court’s opinion and its judgment, and add
this word only to emphasize the narrowness of the issue
at stake here. We decide today that the Internal Reve-
nue Service has statutory authority to issue a summons
to a bank in order to ascertain the identity of a person
whose transactions with that bank strongly suggest lia-
bility for unpaid taxes. Under the circumstances here,
there was an overwhelming probability, if not a certitude,
that one individual or entity was responsible for the
deposits. The uniformly decrepit condition of the cur-
rency and the amount, combined with other unusual
aspects, gave the Service good reason, and, indeed, the
duty to investigate. The Service’s suspicion as to pos-
sible liability was more than plausible.* The summons
was closely scrutinized and appropriately narrowed in
scope by the United States District Court.

The summons, in short, was issued pursuant to a
genuine investigation. The Service was not engaged in
researching some general problem; its mission was not
exploratory. The distinction between' an investigatory

" *The Service may not have reached “first base,” see ante, at 2 n. 1,
but it had been at bat before, and it knew both the game and the
ball park well.

——t
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- and a more general exp]oratory purpose has been stressed
appropriately by federal courts, see, e. g., United States -
- v. Humble Oil & Refining Co., 488 F. 2d 953, 958 (CAb
1974), petition for certiorari pending, No. 73-1827;—
‘United States v. Armour, 376 F. Supp. 318 (Conn. 1974),
and that distinction is important to our decision here.
We need not decide in this case whether the Service
has statutory authority to issue a “John Doe’” summons
where neither a particular taxpayer nor an ascertainable
group of taxpayers is under investigation. At most, we
hold that the Service is not always required to state a
taxpayer’s name in order to obtain enforcement of its
summons, and that under the circumstances of this case
it is definitely not required to do so. We do not decide
that a “John Doe” summons is always enforceable where
the name of an individual is lacking and the Servxces
purpose is other than mvestlgatory
Upon this understanding, I join the Court’s opinion.

n

A
63-738 0—76——9
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SUPREME COURT OF THE UNITED STATES

No. 73—1245

On Writ of Certiorari to the Uﬁited
States Court of Appeals for the
Sixth Circuit.

Petitioners,
v.
Richard V.-Bisceglia.. —

[February 19, 1975]

MR. JusTIicE STEWART, with whom MR. JusTicE Douc-
LAS joins, dissenting.

The Court today says that it “recogniz{es] that the
authority vested in tax collectors may be abused,” ante,
p. 5, but it is nonetheless unable to find any statutory
limitation upon that authority. The only ‘“protection
from abuse” that Congress has provided, it says, is “plac-
ing the federal courts between the government and the
person summoned,” ante, p. 10. But that, of course, is
no protection at all, unless the federal courts are pro-
vided with a measurable standard when asked to enforce
a summons. I agree with the Court of Appeals that
Congress has provided such a standard, and that the
standard was not met in this case. Accordingly, I
respectfully dissent from the opinion and judgment of
the Court.

Congress has carefully restricted the summons power
to certain rather precisely delineated purposes:

_ “ascertaining the correctness of any return, making

~ areturn where none has been made, determining the

liability of any person.for any internal revenue tax

or the liability at law or in equity of any transferee

or fiduciary of any person in respect of any internal

revenue tax, or collecting any such liability.” 26
U.S. C. § 7602.



"

127
205

2 UNITED STATES ». BISCEGLIA

This provision speaks in the singular—referring to “the
con‘ectness of any return” and to “the liability of any
person.,” The delineated purposes are jointly denom-
inated an “inquiry” concerning “the person liable for tax
or required to perform the act,” and the summons is de-
signed to facilitate the “[e]xamination of books and wit-
nesses” which “may be relevant or material to such in-

‘quiry.” 26 U. S, C. §§7602 (1), (2), and (3). This

language indicates unmistakably that the summons power

is a tool for the investigation of pa,rtlcular taxpayers.

By cuntrast, the general.duties of the IRS are vastly
broader than its summons authority. For instance,
§ 7601 mandates a “canvass of districts for taxable per-
sons and objects.” Unlike § 7602, the canvassing pro-
vision speaks broadly and in the plural, instructing Treas-
ury Department officials

“to proceed, from time to time, through each internal
revenue district and inquire after and concerning all
persons therein who may be liable to pay any internal
revenue tax, and all persons owning or having care
and management of any objects with respect to
which any tax is imposed.” [Emphasis added.]

Virtually all “persons” or “objects” in this country
“may,” of course, have federal tax problems. Every day
the economy generates thousands of sales, loans, gifts,
purchases, leases, deposits, mergers, wills, and the like
which—Dbecause of their size or complexity—suggest the
possibility of tax problems for somebody. Our economy
is “tax relevant” in almost every detail. Accordingly, if
a summons could issue for any material conceivably rele-
vant to “taxation”—that is, relevant to the general duties
of the IRS—the Service could use the summons power
as a broad research device. The Service could use that .
power methodically to force disclosure of whole categories
of transactions and closely monitor the operations of
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myriad segménfs of the economy on the theory that the
information thereby accumulated might facilitate the

assessment and collection of some kind of a federal tax

from somebody. Cf. United States v. Humble Oil &
Refining Co., 488 F, 2d 953. And the Court’s oplmon
today seems to authorize exactly that. :

.But Congress has provided otherwise. The Congress

has recognized that information concerning certain classes

of transactions is of peculiar importance to the sound
administration of the tax system, but the legislative so-
lution has not been the conferral of a limitless summons
power. Instead, various special-ptrpose statutes have
been written to require the reporting or disclosure of par-
ticular kinds of transactions. E. g., 26 U. S. C. §§ 6049,
6051-6053, and 31 U, S. C. §§ 1081-1083, 1101, and 1121~

/"""{143 Meanwhile, the scope of the summons power it-

g

N

self has been kept narrow. Congress has never made that
power coextensive with the Service’s broad and gen-
eral convassing duties set out in § 7601. Instead, the
summons power has always been restricted to the particu-

lar purposes of md1v1dua1 investigation, delineated in
§ 7602.

1 The canvassing duties and the summons power have always been
found in separate and distinct statutory prov:slons The spatial
proximity of the two contemporary provisions is utterly without
legal significance. 26 U. S. C. §7806 (b). The general
mandate to canvass and inquire, now found in §7601, is
derived from § 3172 of the Revised Statutes of{ 1874.. See Donald-
son v. United States, 400 U. 8. 517, 523-524. i summons power,
hcmeyer, has different historical roots. Section 7602, enacted in

1954, was meant to consolidate and carry forward several prior stat-
“utes, with “no material change from existing law.” H. R. Rep. No.

1337, 83d Cong., 2d Sess., p. A536; S. Rep. No. 1622, 83d Cong.,
2d Sess., p. 617. The relevant prior statutes were §§ 3614 and 3615

. (a)=(c) of the Internal Revenue Code of 1939. See Table II of the

1954 Code, 6SA Stat. 969. Section 3614 granted the summons power
to the Commissioner “for the purpose of ascertaining the correct-
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Thus, a ﬁnanclal or economlc transaction is not suquct
to, disclosure thmugh summons merely because it is large

~or unusual or generally "tax relevant”—but only whe,n

the summoned information is reasonably pertinent to.an
ongoing investigation of somebody’s tax status. This .
restriction checks possible abuses of the summons power
in two rather obvious ways. First, it guards against an
overbroad summons by allowing the enforcing court to
prune away those demands which are not relevant to t!.2
particular, ongoing investigation. See, e. g., First Nat'l
Bank of Mobile v. United States, 160 F. 2d 532, 533-535.
Second, the restriction altogether prohibits a summons
which is wholly unconnected with such an investigation.

The Court today completely obliterates the historic
distinction between the general duties of the IRS, sum-
marized in § 7601, and the limited purposes for which a
summons may issue, specified in § 7602. Relying heavily
on § 7601, and noting that the IRS “has a legitimate in-
terest in large or unusual financial transactions, especially
those involving cash,” ante, p. 8, the Court approves en-
forcement of a summons having no mvestngabory predi-
cate. The sole premise for this summons was the
Service’s theory that the deposit of old wornout $100
bills was a sufficiently unusual and interesting transac-
tion to justify compulsory disclosure of the identities of
all the large-amount depositors at the respondent’s bank
over a one-month period.? That the summons was not

ness of any return or for the purpose of making a return, where

none has been made.” Section 3615 (a)-(c) granted the summons
power to “collectors” and provided that a “summons may be issued”
whenever “any person” refuses to make a return or makes a false or
fraudulent return. Thus, like the present § 7602, these earlier pro-
visions clearly limited use of the summons power to the investigation
of particular taxpayers.

“*The summons here used a scattershot technique to learn the
identity of the unknown depositor. Rather than merely asking bank
officials who the depositor was, the IRS required production of all
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in¢ident 3" an ongoing, particularized investigation, but

~ was merely a shot in"the dark to see if one might be war-

ranted, was freely conceded by the IRS agent who served
the summons.?

The Court’s opinion thub approves a breathta,kmg ex-
pansion of the summons power: There are obviously
thousands of transactions occurring daily throughout the
country which, on their face, suggest the possibility of
tax complications for the unknown parties involved.
These transactions will now be subject to forced disclo-
sure at the whim of any IRS agent, so Iong only as'he is
actmg in “good faith.” Ante, p. 5.

This is a sharp and dangerous detour from the settled
course of precedent. The decision of the Court of Ap-
peals in this case has been explicitly accepted as sound by
the courts of appeals of two other Circuits. See United
States v. Berkowitz, 488 F. 2d 1235, 1236 (CA3), and
United States v. Humble Oil:& Refining Co., 488 F. 2d
953, 960 (CA5). No federal court has disagreed with it.

The federal courts have always scrutinized with par-
ticular care any IRS summons directed to a “third party,”
1. e., to a party other than the taxpayer under investiga-
tion. See, e. g., United States v. Humble Oil & Refining

deposit slips exceeding specified amounts that had been filled out
during the period when the suspect deposits were, presumably, made.
Thus, enforcement of the summons, even as redrafted by the District
Court, will doubtlessly apprise the IRS of the identities of many
bank depositors other than the one who submitted the old and worn-
out $100 bills.

3 He testified_at the enforcement hearing:

“Q: What possible tax effect could this have on the taxpayer if his
identity is determined?

“A: Well, it could be anything from nothing at all, a simple ex-
planation, or it could be that this money that has been secreted
away for a period of time as a means of avoiding the tax.

“Q: Then you have really not reached first base yet, is that
correct?

“A: That’s correct.”
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Co., 488 F. 2d 8t 963; Venn v, Umted States, 400 F. 2d.
207, 211-212; United States . Harrington, 388 F. 2d 520,
523 When. as here, the third party summons does not
identify the party under mvestxgatxon a presumptlon
naturally arises that the summons is not genuinely in-
vestigatory but merely exploratory—a device for general-
research or for the hit-or-miss monitoring of “unusual”
transactions. Unless this presumption is rebutted by the
Service, the courts have denied enforcement.

Thus, the IRS was not permitted to summon from a
bank the names and addresses of all beneficiaries of cer-
tain types of trust arrangements merely on the theory
that these arrangements were unusual in form or size.
Mays v. Davis, 7 F. Supp. 596. Nor could the Service
force a company to disclose the identity of whole classes
of its 6il land lessees merely on the theory that oil lessees
commonly have tax problems. United States v. Humble
Oil & Refining Co., supra. See also McDonough v. Lam-
bert, 94 F. 2d 838; First Nat’l Bank of Mobile v. United
States, 160 F. 2d, at 533-535; Local 174, Int’l Bros. of
Teamsters v. United States, 240 F. 2d 387, 390.

On the other hand, enforcement has been granted
where the Service has been able to demonstrate that the
John Doe summons was issued incident to an ongoing
and particularized investigation. Thus, enforcement was
granted of summonses seeking to identify the clients of
those tax return preparation firms which prior investiga-
tion had shown to be less than honest or accurate in the
preparation of sample returns. United States v. Theo-
dore, 479 F, 2d 749; United States v. Turner, 480 F. 2d
272; United States v. Berkowitz, supra; United States v.
Carter, 489 F. 2d 413. Similarly, enforcement was
granted of summonses directed to an attorney, and his
bank, seeking to identify the client for whom the attorney -
had mailed to the IRS a large,-anonymous check, pur-
porting .to satlsfy an outstandmg tax deficiency of the
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| volxer)t Tdtotson v. Boughner, 333 F. 24 515 Schultz v
| Rayunec, 350 F. 2d 666, LiKe"the' prior mvggtxgétlve :
“work in theé ‘tax return préparer cases, the receipt of thé
“mysterious check estab]xshed the predxcate of a particu-

larized mvestxgatxon which was. necessary, under §7602

~ to the enforcement of a’ summons. In each case, the
~ Service had already proceeded t¢ the point where the

unknown individual’s tax liability had become a reason-
able possibility, rather than a matter of sheer speculation.

Today’s decision shatters this long line of precedent.
For this summons, there was absolutely no investigatory
predicate. The sole indication of this John Doe’s tax
liability was the unusual character of the deposit trans-
action itself. ‘Any private economic transaction is now

fair game for forced disclosure, if any IRS agent happens |

in good faith to want it disclosed. \ This new rule simply

disregards the language of § 7602, and the body of estab-
lished case law construing it.

The Court’s attempt to Justxfy this extraordmary de-

'parture from established law is hardly persuasive. The
Court first notes that a witness may not refuse testimony

to a grand jury merely because the grand jury has not yet

- gpecified the “1dentxty of the offender,” ante, p. 8, quoting

Blair v. United States, 250 U. S. 273, 282. 'This is true
but irrelevant. The IRS is not a grand jury. It is a
creature not of the Constitution but of legislation and is
thus peculiarly subject to legislated constraints. See In

Y]
1

re Groban, 352 U, 8. 330, 346 (Black, J., dissenting). It

is true that the Court drew an analogy between an IRS
summons and a grand jury subpoena in United States v.
Powell, 379 U. 8. 48, 57, but this was merely to emphasize
that an IRS summons does not require the support of

“probable cause” to suspect tax fraud when the summons
is issued incident to an ongoing, individualized investiga-

tion of an identified party. A major premise of Powell

was that an extrastatutory “probable cause” requirement
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was_unnecessary in view .of the “legxtunate purpose” re-

. quirements already speclﬁed in § 7602, id., at 56—57

~ The Court next suggests ‘that . this expansion Qf the
summons power is innocuous, at least on the facts of this -
case, because the Bank Secrecy Act of 1970¢ itself com-
pels banks to disclose the identity of certain cash deposx- :
tors. Anfe, p.9. Aside from the fact that the summons
at issue here forces disclosure of some deposits not cov-
ered by the Act and its attendant regulations,® the argu-
ment has a more basic flaw. If the summons authority of
§ 7602 allows preinvestigative inquiry into any large
or unusual bank deposit, the 1970 Act was largely re-
dundant. The IRS could have saved Congress months
of hearings and debates by simply directing § 7602 sum-
monses on a regular basis to the Nation’s banks, demand-
ing the identities of their large cash depositors. In Cali-
fornia Bankers Assn. v. Schultz,:416 U. 8. 21, we gave
extended consideration to the complex constitutional is-
sues raised by the 1970 Act; some of those issues—e. g.,
whether and to what extent bank depositors have Fourth
Amendment and Fifth Amendment rights to the secrecy
of their domestic deposits—were left unresolved by the
Court’s opinion, id., at 67-75. If the disclosure require-
ments in the 1970 Act were already encompassed within
the Service’s summons power, one must wonder why the
Court labored so long and carefully in Schultz.

¢ Pub. L, 91-508, 84 Stat. 1114, 12 U. S. C. §§ 1828b, 1730d, 1951~
1959, and 31 U. 8. C. §§ 1051-1062, 1081-1083, 1101-1105, 1121-
1122. See California Bankers Assn. v. Schultz, 416 U. S. 21.
* 8 Ag limited by the District Court, the summons calls for produc-
tion of deposit slips showing cash deposits in the amount of $20,000
and deposit slips showing cash deposits of $5,000 or more involving
$100 bills, for deposits made between October 16 and November 16,
1970. Current regulations under the Bank Secrecy Act require re-
porting only with respect to cash transactions exceeding $10,000.
31 CFR § 103.22 (1974).
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Fmally, the Court. suggests that respect”for the plairi
language of § 7602 ‘would “undermine the efficacy of the
federal tax system, which seeks to assure ‘that taxpayers

o pay what‘Congtess has mandated and prevents dishonest

persons from escaping taxation and thus shifting heavier

“burdens to honest taxpayers.” Ante, p. 5. ‘Bt the fed-

eral courts have applied the strictures of §7602 ‘and its
predecessors, for many decades without occasioning these
dire effects. If such a danger exists, Congress can deal
with it. 'But until Congress changes the provision of
§ 7602, it is our duty to apply the statute as it is written.

I would affirm the judgment of the Court of Appeals.
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ISSUES PRESENTED FOR REVIEW

—1. Whether the ‘“no name’’ summons issued to the

- - bank was invalid and beyond the authority granted to
the Internal Revenue Service in Section 7602 of the
Internal Revenue Code of 1954.

B 2. Whether the ‘‘no name’’ summons issued to the
bank constituted an unreasonable search in violation

- of the Fourth Amendment to the United States Consti-
tution.
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STATBMENT OP THB GASE

questing him 10 testify and bring with him documents,

- pertainingto the deposit of certain deteriorated $100

bills. - The stimmons was entitled, ““In connection with
the tax liability of ‘John Doe’ ””.  When Mr. Bisceglia
refused- t6 comply with the summons, the Internal
Revenue Service filed a petition for enforcement of the

" simmons under Sections 7402(b) and 7604(a) of the -
- TIiiternal Revenue Code of 1954 in the United States "

Dlstmct Court for the Eastérn District of Kentucky

The respondent bank opposed the enforcement of the
summons by raising four afﬁrmat,lve defenses. These

" defenses were (1) that the summons was not. authorized

under Section 7602 of the Internal Revenue Code and it -

~ violated the Fourth Amendment prohlbltlon against
- ;nnreasonable searches and seizures because it did not
" specify a taxpayer whose tax liability was being in-

- vestigated, (2) that the Section 7602 summons was

i

improper because the Internal Revenue Service was:

- conducting ‘a ecriminal investigation, (8) that the

blanket request in the summons was so broad that the
bank-could not reasonably comply because it could not
notify every depositor who transacted business with
the bank during the period specified in the summons,
and (4) that the Internal Revenue Service did not is-

- sue the summons in good faith. The Distriet Court re-

jected each of these arguments, and in a Memorandum
Opinion issued June 1, 1972, the Court authorized en-

forcement of the summons. That opinion is unofficially

reported at 72-1 U.8.T.C. Par. 9474. The Court’s order
| . _
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On.Apnl 29, 1971 B.L. ﬂmtscher, Speclal Agent for‘ R
\the Internal Revenue Service, caused a summons’to . -
" be served on Richard V. Bisceglia s Vice President of =~ -
- ‘the Commereial’ Bank of M1dd1esboro, Kentucky, re:



S 0 modified the summons and required ihe;;béhk'.to; pro-
- duce copies of gll deppsit tickets showing the identity
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" of every depositor-who made a cash deposit of $20,000

" or more from October 16, 1970 to November 16, 1970,

and 41l deposit tickets of every depositor who made a.

o deposit during that period of $5,000 or more which in-""
. volved $100 bills. The bank sought and obtained a stay
. on the execution of the summons pending appeal of the
 District Court order. ' R "

'The United States Court of Appeals for the Sixth
Circuit reversed the lower court ruling on the ground

that the summons was beyond the authority of Section

7602 because the IRS failed to specify a taxpayer whose:

. tax liability was being investigated. The Court did not, -

find it necessary to reach the constitutional issue
raised by Bisceglia. The Court’s opinion is officially re-

_ported at 486 .24 706 (6th Cir., 1973). From that

ruling, the Government sought a writ of certiorari to
this Court. Thig Court granted the writ of certiorari on

~ April 15,1974,

- STATEMENT OF FACTS -
On or about November 6, 1970 and November 15, .

- 1970, the Federal Reserve Bank in Cincinnati, Ohio, re-
ceived two shipments from the Commercial Bank of

Middlesboro, Kentucky, each shipment containing

" two hundred $100 bills. The bills were in a deteriorated

condition and no longer fit for circulation, The Cin-
cinnati Branch of the Federal Reserve Bank re-
ported the deposits to the Internal Revenue Service

and stated that the deteriorated. condition apparently ‘

resulted from a long period of storage. The Internal
Revenue Service apparently suspected that such money
may not have been properly reported for Federal in--"

come tax purposes. Accordingly, the IRS attempted

"3
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to detérmme the 1dent1ty of the persons whé trans-’
_ ferred the funds’to: the bank. “In the course of this®
,mvestlgatlon a summons was 1ssued to the bank re-
" questing Richard ‘Bisceglia, Vice President, to. testify
" and'to brmg all records coticerning the person ‘or per-' = -

_sons who deposited, redeemed, or otherwise gave to the
. bank the detérioratéd $100 bllls The summons was

allegedly issued under the authority of Section 7602-f

. the Internal Revenue Code, The summons was entitled,
~ ‘““In the matter of the tax liability of ‘John Doe’ ” The‘

Internal Revenue Service has indicated that John Doe
is a fictitious name which was substituted in the form -
because the IRS did not know the name of the person
who transferred the money to the bank. The IRS also

.admitted that they did not have any specific taxpayer.
~ or specific liability under investigation. Bisceglia re-

fused to comply with the summons, and the Govern-
ment commenced this action by filing a petition for
enforcement in the District Court.
"INTEREST OF AMICUS CURIAE
The American Bankers Association is a- national

- trade association having approximately 14,000 commer-

cial banks as members. These banks, operatmg under
both state and national charters, comprise virtually the
entire commercial banking system of the United States.

A keystone of all banking activity is the relationship
between the bank and its customers. This relationship
is. established when the bank accepts a customer’s

 money for deposit, or when the bank makes a loan to

a customer, or when the bank provides any other
financial service. In the course of this finanecial
services relationship the bank participates in the pri-
vate financial affairs of its customers. Traditionally,
the bank has treated customers’ financial affairs as

4
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conﬁ@entlal matters whmh are not revealed to: others

- ‘except, of .course, under compulsion of law. The issue. -
‘in . this, case involves the fundamental questlon of
-, whether ‘a bank ‘is required by law to.provide the .
o _Internal Revenue Service “with broad: access to bapk -
" records to estabhsh the 1dent1ty of unknown bank cuss,

tomers in order to determine. whether or not such cus-

tomers have unsatisfied tax liabilities,. -

The American Bankers Association has recelved a
large nuthber of induiries from its member banks in

~ connection with the broad issue of when and how a bank

must comply with a request of the Internal Revenue
Service to obtain information from bank records in
connection with tax investigations of bank customers.
Banks have experienced considerahle difficulty and mis-
understanding of their legal duties in attempting to
comply with these requests. The Internal Revenue
Service itself sought to establish a standard form sum-
mons and standardized procedure under Rev. Proe.

55-6, 1955-2 Cum. Bull, 903, for the purpose of defining
when and how the IRS may examine records of tax-
payers and third parties. In spite of the issuance of
Rev. Proc. 55-6, which establishes Form 2039 as the one
standard form summons to be issued under Section

7602, , the Internal Revenue Service is using a variety

of procedures and forms not defined by the Revenue
Procedure, the Code, or the Federal income tax regula-
tions to obtain information concerning bank customers.
In this connection, it is to be noted that a bank may be -
liable to its customer for disclosing information when
such disclosure is not required by law. See Peferson v.
Idaho First National Bank 84 Ida. 10, 367 P.2d 284
(1961). Thus, it is eritical to banks that the IRS obtain
bank- records only in accordance with procedures au-
thonzed under law.
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Fmally, we believe that the resolutlon of this case will

B 'have a broad impact on the interpretation of the

‘authority granted to the Internal Revenue Service

‘ - '. inder Section 7602 of the Internal Revenue Code of

"1954. Under these circumstances, the 'American
Bankers Association seeks the leave of this Court to
present information concerning’ the exammatlon of
- bank records by the Internal Reverue Service in con-
nection with a tax investigation of a bank customer
- which we believe will be helpful to the Court in the con-
sideration of this case. - |

SUMMARY OF ARGUMENT

The records of customer transactlons mamtamed by
banks have traditionally been recognized as confidential
materials, In some cases, the courts have recognized
a legal duty of banks to maintain the confidentiality
of these records except in cases where the bank is re-
quired to release the records under compulsion of law.
Banks- disclose information concerning their custom-
ers’ accounts only in very limited circumstances.

*The eircumstances under which the Internal Revenue
Service may obtain records for the purpose of conduet-
ing a tax investigation have been spelled out by Con-
gress in Section 7602 of the Internal Revenue Code.
We contend that. this clear and comprehensive statute
establishes the complete parameters of the authority:
of the Internal Revenue Service with respeet to these
. examinations. Under the clearly defined requlrements
established by Section 7602, the' IRS cannot issue a
summons unless (1) it knows the 1dent1ty of the poten-
tial taxpayer it seeks to investigate or (2) it has evi-
dence that a tax lability exists, However, in this case
the IRS did not know the identity of the potential tax-
payer it sought to investigate and it did not have any

6
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evidence that there was a tax liability yet unsatisfied.

Under the purposes set forth in Section 7 602, where the
identity of the taxpayer is unknown, the IRS should

" not be allowed to use such innocent facts as deposits

or exchanges of $40,000 in old $100 bills as a basis for -
inferring that a tax liability exists in order to establish
grounds for the issuance of a summons for a broad

 examination of bank records. We maintain that the

IRS was engaging in a ﬁshmg expedition i in the hope

. of finding a tax liability.

The Fourth Amendment to the Constltutlon protects
individuals against unreasonable searches and seizures.
It has long been established that the test of unreason-
ableness is predicated upon two basic requirements, i.e.,
the records or other materials sought to be obtained
must be relevant to the investigation, and such records
or materials must be described with sufficient’ particu-
larity so as not to constitute an unreasonable burden. In
the instant case, the Government sought to examine the
records of a large number of bank customers during a
thirty day period in order to determine the identity of
one potential taxpayer and whether an unsatisfied tax
liability existed. We maintain that the extreme breadth
of the records sought to be examined to identify a single
taxpayer violates the requirement of relevancy and fails
to meet the requirement of sufficient particularity under
the reasonableness. test of the Fourth Amendment.
Moreover, we urge that this investigation jeopardized
the constitutional rights of a large number of bank cus-

- tomers and placed an unreasonable burden on the bank.

‘In summary, the statutory and constiutional limita-
tions pertaining to IRS summons for records ‘prohibit
fishing expeditions where thg identity of the taxpayer

"
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is tinknowri to the IRS and where there is no evidence of

. a tax liability. Therefore, we urge that the bank

;prop'erly" rejected this summons and that the law re-

" quires the bank to maintain the confidentiality of these-
~records until such time as a legally authomzed sum- :
‘mons is 1ssued

' ARGUMENT
, I. '

THE “NO NA'ME" SUMMONS ISSUED BY THE INTERNAL

REVENUE SERVICE REQUIRING THE BANK TO PRO-

'DUCE RECORDS IS INVALID AND BEYOND THE
AUTHORITY GRANTED TO THE INTERNAL REVENUE
SERVICE UNDER SECTION 7602 OF THE INTERNAL
REVENUE CODE OF 1954

A. The Summons Is Invalid Because It Falls To Specify a
Particular Taxpayer Whose Tax Liability Is Under In-
vestigation. ,

The IRS summons received by the bank in this case
did not indicate the name of the bank customer or cus-
tomers whose tax liability was being investigated.
Indeed, the Sixth Circuit emphasized that not only did
the IRS not know the identity of the bank customers,
but also the IRS admitted that it neither suspected nor
was it investigating a particular person or taxpayer.
United Stutes v. Bisceglia, 486 F.2d 706 (6th Cir.,
1973). Nonetheless, the IRS inserted the ficticious name
““John Doe’’ on the form and sought from the bank rec-
ords on some unknown bank customer or customers
who deposited certain unusual $100 bills in the bank
sometime during a particular four-week period. The

' IRS contends that a civil summons may be used to ob-

tain certain records in spite of the fact that the IRS
does not know the identity of the person or persons
about whom they seek the information. We strongly
contend that Section 7602 does not authorize the IRS to
conduct inquiries into the private affairs of U.S., citi-

8
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zens and other taxpaye;ls at random, but only allows

- the IRS to investigate specific persons for certain spe-,

cific purposes. (Subpart B of this argument will ad-

- .dress the purposes for whlch a summons may be is-
. sued.)

Prevmus case law authority supports the proposition-
that the Internal Revenue Service cannot usé a sum-
mons to -conduct tax investigations when the 1dent1ty
of the taxpayer is not known and where there is no evi- -
dence to indicate that any tax liability exists. |

In Mays v. Davis, 7T F. Supp. 596 (W.D. Pa., 1934)
the Internal Revenue Service sought mformatlon from
a bank concerning the names of beneficiaries of a trust
created by a will. In that case, the Internal Revenue
Service argued that the:information that they would
receive from this summons would contribute in deter-
mining the correctness of certain tax returns. The
bank resisted the summons, arguing that the statutory
authority of the predecessor to Section 7602 did not
authorize the Internal Revenue Service to seek such
private information without further indication that a
tax investigation was under way. The Court agreed
with the bank, saying that to grant approval of this
summons ‘‘would be to grant a mere explanatory search
for information on the part-of the petitioner and that
not being within the law, that the petltlon should be

refused’’. At p. 596.

Similarly, in the case of McDonough v. Lambert, 94
F.2d 838 (1st Cir., 1938), the Internal Revenue Service
served a summons on a corporate treasurer for the pur-
pose of determining certain information about the
corporation’s tax return. The summons also sought in-
formation concerning certain payees of corporate funds.

9
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L ‘The Court, in that case, refused to order eriforcement
" of the summons as it applied to information about:

third parties because it was the corporation’s tax lia-
bility which was being investigated, and information
about the third parties would not aﬁect that tax lia-
bility. The Court said, .

We do not think the provisions of this section can
be given such a broad construction; that by its
terms it is more limited in scope and confined to
the procurement of evidence, oral or documentary,
bearing upon matters required by law to be in-
cluded in a given tax return to determine the cor-
rect tax liability of the person who made the return
or who failed to make one, and was not intended to

" _ authorize the procurement of evidence that might

be material in verification of the tax return of"
some other person, not known to the Bureau of
Internal Revenue, and who may or may not have a
return. At P 841 .

More recently, the United States Court of Appeals for
the Fifth Circuit ruled that the Internal Revenue Ser-
vice cannot use its investigatory authority under Sec-
tion 7602 unless a specific investigation of specific in-
d1v1duals has been undertaken The Court sald

We agree with the Dlstmct Court that ‘ [t]here
must be some nexus between information sought
and a specific individual before the government can
compel third parties, at their own expense, to give
information to the Internal Revenue Service.”
United States v. Humble Oil & Refining Company,
346 F. Supp. 944, 947 (8.D. Tex. 1972). Before

a Section 7602 summons may issue, the IRS must
have traversed the data gathering stage and initi-
ated an investigation. See United States v. Humble
‘09@)_; geﬁmng C’ompany, 488 F'.24 953, 960 (5th Cir,,
1

10
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. In reviewing Bisceglia, the Sixth Circuit pointed out
that the Internal Revenue Service may not examine and -
_summon records in the hope of finding a person who
owes a tax liability. The Court said,.

In the past, whenever the IRS has sought to
use its summons power as an exploratory or identi-
fying device to compel the production of records
pertaining to a group of otherwise unidentified
persons in the hope of discovering whether persons
in this group may be taxpayers or, if so, may be
liable for income taxes, courts have moved swiftly
to %Ig(?t or curtail the attempt Bisceglia, supra,
p. 710-11

The Government relies strongly on the case of Tillot-
son v. Boughner, 333 F.2d 515 (7th Cir., 1964) cert.
dented, 379 U.S. 913 (1964), for the proposmon that an
Internal Revenve summons can be used, even though
the Internal Revenue Service does not know the name
of the taxpayer under investigation. In that case, an
attorney had sent a check to the Internal Revenue
Service with a letter explaining that the check was
anonymous payment for previously underpaid taxes.
The Internal Revenue Service issued a summons to the -
attorney for the purpose of determining the identity
of this taxpayer. The lower court in this case dis-
tinguished Tillotson on the ground that a specific in-
vestlgatlon of a tax liability had already begun and

-.that, in fact, there was an admission by the taxpayer’s

lawyer that a tax liability existed. That situation is
quite unlike this case where the Internal Revenue Ser-

“vice-is operating on the unsupported assumptlon that

the deteriorated $100 bills deposited in the bank had
not been reported for tax purposes. It is also important

- to note that the Court in the Tzllotson case was careful

to distinguish the Mays case, S0 that the rule estab-
lished in that earlier decision is still valid.

11
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: B;.;\.'I'h‘e Summons Is Invalid Becausé It Does Not Satisfy Any

of the Four Conditions Contained in the Statute as Proper
Grounds for the Issuance of Such Summona

. Section 7602 (see Appendlx) prov1des that the Secre-

tary or his delegate may (1) examine books and ree-
- ords, (2) summons persons havmg booke and records to
B produce such materials and give testlmony, and (3)

take testimony of the taxpayer concerned, for any one

" of the four specific purposes. These four purposes are:

A

(1) Ascertaining the correctuess of any return,
(2) Making a return where none has been made,

(3) Determining the liability of any person for any
Internal Revenue tax, or -

(4) Collecting any such liability.

We strongly contend that the summons in this case
was not issued for any of the purposes listed. Indeed,
after reviewing the four permissible purposes for
which a summons may be used, the Sixth Circuit con-
cluded that, ‘“The IRS has not made the demonstration
requisite for the enforcement of a summons”’. Bascc-
glia, supra, p. T12. | :

Taking the purposes set forth in the statute in order,
first, for a summons to be issued for the purpose of
ascertaining the correctness of any return, the IRS
must have a return in their possession which they have
selected for verification. In this case the IRS is not
reviewing any specific tax return, -

Second, and similarly, a summons cannot be issued
for the purpose of compiling information to make a re-
turn where none has been made unless the IRS has
established that a taxpayer has failed to file a return.
There is no evidence that a taxpayer has failed to file a
return in this case.

12
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Third, it iS"{})bssibl,e that this summons has been
issued for the purpose of determiﬁmg the liability of

“any person for any IRS tax.” We contend that no sum~

mons may be issued for thcs purpose wnless the IRS .
either _

(1) knows ihe zdentzty of the taxpayer bemg m-'.‘_,v o

vestzgated or .

(2) has some evidence tha,t there 18 @ ta:v lwbzlzty; SR

yet unsatisfied.

‘In this case, neither of these alternative prerequisites

are met. The IRS does not know the identity of the
taxpayer being investigated, and it does not have the
slightest evidence that there is any tax due to the Gov-
ernment for failure to report as income the $100 bills
deposited or exchanged in the bank. The only informa-
tion that the IRS does have is that a sum of money, in
somewhat deteriorated condition, has recently been de-
posited in a bank. The Goverrment in its brief (pages
16 and 17) arrives at several extraordinary conclu-
sions, which are not supported by the facts of this case, .
in regard to deposits of cash, particularly when they
are made in old bills. While acknowledging that there
is nothing illegal in using cash as an exchange medium,
the Government contends that ‘‘a large sum of cash”’
(in this case, only $40,000) always suggests the possi- -
bility that the owner has evaded taxes. Moreover, the
Government draws unsupported inferences from the
fact that the bills were of a deteriorated quality, going
so far as to speculate that the bills had been hidden
which further contributes to the Government’s infer-
ences of possible tax evasion. Further, the Government
makes the extraordinary contention that there is ‘‘a
strong suggestion that additional taxes might be owed

13
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by the owner of [tlus] cash hoard’’—a suggestion that
is totally unsupported by the facts of the case.

The mere fact of a deposit or exchange of $40,000
in old bills per se does not in any way support an _
inference of tax evasion or any other unsatisfied tax
liability. ‘The Government through these thinly con--
trived inferences seeks to establish a basis for conduct-
ing a tax investigation and for determining the identity
of “‘an unknown potentlal taxpayer” through the use
of a summons issued in the name of ‘‘John Doe’.

Thus, we urge that the assumption that there was a
tax liability owing to the Government in this case is
completely unfounded. There is an unlimited number
of reasonable circumstances in which a person would
deposit or exchange a large number of old $100 bills in
& bank which have nothing to do whatever with evasion
of Federal income taxes. There is no evidence in this

case to refute a presumption that the circumstances

surroundmg these deposits were proper and legal,
nor is there any evidence to establish a tax liability
which should be investigated by the Internal Revenue

Service.

. Under the two alternative prerequisites stated above
(i.e., identity of the taxpayer or some evidence of tax
11a.b1hty), the IRS does not have sufficient grounds for
issuing a summons for the purpose of “determ1mng the
liability of any person’’. If this Court were to give a
broader reading to this provision of the Code, the IRS
would be able to investigate anyone, for any purpose,
without any reqmrement of establishing a nexus be-
tween established facts and an existing, unsatisfied tax
liability. The IRS would be able to investigate any

14
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person engaged in. an)-r transaction which might not

~ have been properly reported for income tax purposes.

This kind of general authority is inconsistent with the
scheme established under Section 7602 which contains
four specific conditions under which the IRS is author-
1zed to conduct investigations. - © - '

If the Oourt employs the two ‘alternative prerequl-
sites dlscussed above, it will find a line of consistency in
the previous case law.! Under the above interpretation,
the summonses issued in May v. Davis, McDonough V.
Lambert, and U.S. v. Humble 0il & Refining Company
would be invalid because in those cases neither the
identity of the person to.be investigated, nor the fact
that any tax liability existed was established by the
IRS. And the courts in those cases did rule that the
summonses were invalid. Conversely, the ‘‘no name”’
summonses in the case of Tillotson v. Boughner, which
the Court upheld, would be valid under the above cri-

1 This two-part test would also shed some light on court decisions
handed down since: the Sixth Circuit decision in Bisceglia. In
United States v. Armour, 74-1 U.S. Tax Court Par. 9479 (D Conn.
4/25/74), it was undisputed that additional tax would be owed by
many of the stockholders of the Hartford Fire Insurance Company
because the IRS had reversed itself on an earlier ruling which had
approved as tax-free an exchange of stock transaction involving
those stockholders. In that case the Government sought to obtain
the names of the stockholders from bank records. The Court in
Armour upheld the use of the summons even though the IRS did
not have the names of the stockholders because it was clear that
there was a tax liability to be investigated. While we do not approve
the use of ‘‘no name’’ summonses in any circumstance because,
inter alia, such a device provides access to the ﬁnancml records of
a very large number of bank customers, we recognize, as have the
Féderal Courts, that in some situations such as Armour the IRS -
may actually be investigating a tax liability of a specific person

---and yet.not have his name. In that circumstance a summons would

be valid under the two alternative tests offered above. Thus there
is no real conflict between the decisions in Bisceglia and Armour.

15
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H teria because-even’ though the IRS did not know the
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name of the taxpayer it sought to investigate, the IRS

" had established that a tax liability did exist, that its
payment was’at least delinquent and perhaps partlally .
uniatisfied, and that a criminal prosecution might be

appropriate. These facts were established because the
check ‘sent by the taxpayer s attorney was for taxes
due and payable - Tt is important to note thatthe Dis-
trict Court in the T'illotson case distinguished McDon-

.ough and Mays on this ground. The Court said,

Moreover, these cases [McDonough and Mays
and others] are factually distinguishable because
in none did the Commissioner have reason to be-
lieve that unpaid taxes were owed by a taxpayer
whose name he did not know, and in none did a tax-
payer admit his tax liability while concealing his
identity. See 225 F. Supp. 45, (N.D. I11. 1963).

We believe that the case before this Court is similarly
distinguishable from the T'¢llotson case and that, under
the two-part test mentioned above, the summons was
not properly issued for the purpose of “deterrmmng
the tax liability of any person”’.

Fourth, and ﬁnally, the IRS has not contended in this
case that they are collecting a tax liability. Therefore,
the fourth purpose for the issuance of a summons under
Section 7602 does not apply to this case.

In light of the foregoing analys1s of the apphcatlon

- of the statute to the facts of the case, it is to be con-

cluded that the IRS summons was not issued for any one
of the four specific purposes set forth in Section 7602.
Therefore, we argue that the summons is invalid since

- it does not satisfy the conditions contained in the

statute estabhshmg proper grounds for the issuance
of the summons.

16
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C. 'l‘ho Summons Issuod to the Bank Cannot Be Justified -
Under the Authority . oj Sectlon 7601 ‘of the Code.

The summons. issued to the bank in. th18 case (FOM'
2039) cites Section 7602 of the Internal Revenue Code,
which is entitled; ¢ Examination of Books and Wit-

" nesses”’, From this reference one can only assume that
“this particular summons is issued under the ‘authority

of Section 7602. Nowhere -on Form 2039 is there any
reference to Section 7601. It is-our contention that See-
tion 7601 (see Appendix)*cannot prov1de the IRS with
any statutory authomty for the issuance of the sum-
mons in this case..

However, When thls case was appealed to the Sixth
Circuit, the Government attempted to cite both Section
7601 and Section 7602 as authority to conduct the in-
vestigation proposed in this case. The Government has
made the same argument in its brief to this Court
(pages 6 & 9). The Government argues that Section
7602 merely elaborates and specifies some of the investi-
gative powers granted to the Secretary in furtherance
of the duties placed upon him under Section 7601 (a).

In support of the argument that Section 7601 cannot
be used as a basis for issuing summonses such as the one

- that was issued in this case, we cite the decisions of the

Fifth and Sixth Cireuits, both of which have recently
ruled that Sections 7601 and 7602 are not coterminous.

In ruling on the Bisceglia case, the Sixth Circuit
stated that Section 7601 did not give the Internal
Revenue Service broad authority to issue IRS sum-
mons. The Court said,

Section 7601, however merely ‘‘flatly imposes
upon the Secretary the duty to convey and in-

17
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qmre." Donaldson . U.S., 400 US. 517,508

++(1971). Accordingly, we do not believe that Con-
“"gress intended to provide in this section grounds

1ssuance of a summons "At p 708~9 n. 3.

' In Umted States v. H'umble Od d’, Refining (Jompamy,' A

“ supra, the Fifth Circuit considefed. a situation where
theé IRS attempted to use & Section 7602 summons for

"+ the purpose of conducting a resedrch project under Sec-

.;z :

Tt
.

“tion 7601, The Court ,lefused to permit the Internal
- Revenue Service to treat these two-sections of the Code

as supplements to each other, The Court sa1d

Thus, we hoid that the Internal Revenue Serv-
ice is not empowered by Section 7602 to issue a
summons in aid of its Section 7601 research proj-
ects or inquiries, absent an’mve’ﬁgatlon of tax-
payers or individuals and corporations from whom
information is sought. Section 7602 simply cannot
be read to give the IRS an unrestricted license to
-enlist the aid of citizens in 1ts data gathering proj-

ects. At pp. 962-963.

Thus, we » conclude that Section 7601 cannot be used

" as a basis to justify the issuance of a summons to

determine the identity of a potential taxpayer. The
only section of the Internal Revenue Code which can

~ beused for this purpose is Section 7602. In other parts
- of this brief we have argued that the Internal Revenue
' Service has not satisfied the requirements of Section

7602 for the purpOSe of i 1ssu1ng the summons- Whlch the

- bank recelved

The Government in 1ts brlef ﬁled with this Court |
(pages 20-22), has further attempted to find statutory

18
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SN authonty for the 1ssuance of a “no name’’ summons in o

_this case in the general administration and enforcement
_statutes of the ‘Code, such as Sectionis: 7801 (a), 7802,
6201(a), and 6301,, The Govérnment had not sought to' :

. use these sections of thé Internal Revenue Code as au-
. thority for the issuance of the summons in this case or
~in previous cases. ‘'We suggest that.these very general

statutes are even less. relevant. than Section 7601 to the

:scope of the authority of the Internal Revenue Service-
. to issue a summons as part of a tax investigation. We -

maintain that these general statutes cannot be read to
overcome the specific’ language contained in Section
7602 concerning the purposes for which the IRS may

lSSlle a summons

D. 'iioqﬁlrlng the IRS Either ‘l'e Identify the Texﬁe:yer or To
Specify that a Tax Liability Does Exist, Will Not Unduly
Hmpor the IRS in the Performance of Its Dutles.

. The Government has contended in its brief (page 8)
that the ruling of the Sixth Circuit in this case ‘“would
seriously undermine the ability of the Internal Revenue
Service to insure that all Federal taxes due are reported
and paid”’. In the first instance, we find no information -
which would support the accuracy of that statement.

In cases where the IRS has determined that, in fact a

tax liability does exist, it .will be able to issue a sum-

.mons even. though it may not know the name of the
~ taxpayer being. investigated. . See for example, Tillot- -
.8on v. Boughmner, supra and United States v. Armour,

supra. Thus, the only situation in which the IRS might
be restricted from conducting 1nvest1gat10ns is where
the IRS obtains information concerning a particular

‘transaction in which it does not know the name of the

parties to the transaction, and in which it can only sur-
19 "
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m@se that a taw lmbzht'y theoretwany ’Wﬂht be owing
wzthout an J emdezzce of such Wability.

SecOnd m sp;te of the statutory dutles of the In- B

ternal TReyenpe Senvxce concerning the “colléction of
. taxes due to the United States; it is clear that there are
“ " limitations placed on the authority of the IRS to use
Sect;o:q 1602 summonses to cond‘uct tax investigations.

For ‘examjple, the’ Fourth Amendment ‘prohibition

: agamst unréasonable searches-and seizures applies to

every investigation by-the Government, ‘including ad-

. ministrative summonses issued by the Internal Revenue

Service (Sée Part 11, p. 21.) In addition, the Supreme
Court has acknowledged that the recipient of a sum-

" mons can resist its enforcement on the ground that the

material is sought for the improper purpose of obtain-
ing evidence in a criminal prosecution.or for obtammg
evidence that is protected by the attorney-client privi-
lege. Reisman v. Caplin, 375 U.S. 440-449 (1964). Fur-
ther, Congress did not give the IRS absolute authority
to investigate the payment of income taxes without any
restriction. Section 7602 specifies four particular pur-
poses for which an examination may be conducted. That
section cannot be read so as to infer that the IRS may

make a tax 1nvest1gat1on at any time, for any purpose,

even though it is pertinent to the collection of taxes
which might be due to the United States. Thus the
Government'’s statement that the IRS will be hampered

in its ability to perform unless it can use the so-called

¢‘no.name’’ summons virtually without limit to identify

_ potential taxpayers is without merit.

20
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'mr»: "NO NAMB‘ sumaons ISSUED BY THE xmmmn a

- REVENUE SERVICE BEQUIRING THE BANK TO PRO-
* DUCE RECORDS IS INVALID AND CONSTITUTES AN

UNREASONABLE SEARCH m VIOLAT!ON OF ’!‘HE
roun'mf AMBNDMENT

~ The’ ﬁrst issué in this case'involves the mterpretatlon .

of the Statute which authorizes the Internal Reveriue
Service to examine and/or summons records. We also’
urge that there are compelling constitutional limita-
tions on the Secretary’s authority to examine records.
These limitations have been transgressed in the case |
of the ““no name’’ summons served on the Commercial
Bank, Middlesboro, Kentucky. |

The courts have previously mdicated that the prin-
ciples of the Fourth Amendment apply to the investi-
gations conducted by administrative agencies and, spe-
cifically, to the IRS summonses such as the one issued in
this ecase. In Oklahoma Press Publishing Company v.
Walling, 327 U.S. 186, 208 (1946), the Supreme Court
indicated that the Fourth Amendment required that

the Government particularly describe the material re-
.- quested and that the material requested must be rele-

vant to the inquiry being conducted. In discussing the
applicability of constitutional safeguards to subpoenas
for corporate records, this Court stated,

. ..and the Fourth if apphcable, at the most
guards against abuse only by way of too much
indefiniteness or breadth in the things requn'ed to ‘
be ‘‘particularly deseribed,’”’ if also the inquiry is
one the demanding agency is authorized by law to
make and the materials specified are relevant. The
gist of the protection is in the requirement, ex-
pressed in terms, that the disclosure sought shall -
not be unreasonable. At p. 208

21



;; : .were applied t0,an TRS:summons§ jn-the case of United
pv'x'States Vi *’Daaphm .Deposct Tmstﬂo., 385 F 2(1 129 (*Srd
. “ “-. Girq’ 1967) ,»,‘-3 1 i 3 :

"*& ing test of'the vahdlty of an IRS summons., The. gehera‘l

" vle is that'bank récords dre releviint to tax investiga: .
¢ -tions. See United States v. First. National Bank of =

. Mobile, 995"F442 (S.D. Ala;, 1924), off’d. ‘without

requiremefit has been clarified so that a more specific

+ " determination of relevancy must be made. Thus, the

- IRS: may not investigaté all of the: records of & third

. party on'the ground that such records are relevant to

» .the tax hablhty of a given- taxpayer See for example,

"’ Hubner v. Tucker, 245 F.2d 35 (9th er 1957), where
“the Court said, .

It has heref.ofore been held that so far as a

member of the general public is concerned not a
taxpayer, the pnvﬂege againsgt an unreasonable
search and seizure should be: given great effect.
-~ Echoes of the_American Revolution are found in
. this protest a%alnst a general warrant whxch er-
~ mits the séarch and seizure of all the pa pe
individual. ‘'We do not believe that, simply because
some taxpayer may have had a'grocery account
entered upon the books of the grocer, the intention
of Congress was to allow the Internal Revenue
Service to investigate all the records of the grocer
on the theory that some of them might be relevant
X) the ;nqmry of the tax status of another person
tp 41

A

We urge upon the Court the consideration that the

relevancy test applied in Hubner v. Tucker, supra,
which was recognized by this Court as one of the prin-

22
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1 o opinion, 267 U.8, 576 (1925). Howev‘er, the relevancy 5
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R cipal ingredmnts of the. requlrement that “the dxsclos-- -

++."uré ghall not be unreasonable” ik ‘“leahoma Pregs Pub-+ K
‘. lighing Compang, supra, is ‘particularly applicable to-
" the facts of the Bisceglia case. In ﬁubner, although thd- * - |
. ~'Government knew the identity. of. thq ‘taxpayer,  it-
- éought to, examme all of the records of a third party on.

the. theory that .some of them mlght be releva,nt to the:

| -taxpayer s, unsatisfied tax liability. The Ninth Cireuit

“rejected the validity of this investigation on the ground ;
~ . that these records were not shown to be relevant and
- that therefore the mvestlgatlon was. unreasonable In

the instant case, without knowing the identity of the
taxpa,yer, the Government sought to examine, all de-
posit and cash tickets of every depos1tor who made a
deposit in excess of a certain amount during a thirty-

- day period. We. urge upon the Court that the extreme

breadth of this inquiry should be held to be invalid on
the ground that the deposit records of a large number

~ of depositors other than the potential taxpayer have

not been shown to be relevant to an 1nvest1gat10n to
establish the 1dent1ty of a single taxpayer.

In United States v. Harrington, 388 F.2d 520 (2nd

| Cir., 1968), the Court of Appeals indicated that the ap-

propmate test for relevancy was “Whether the inspec-
tion sought might have thrown light upon the correct-
ness. of the taxpayer’s return’’. It is also to be empha-
sized that the question of relevancy is not satisfied by a
simple declaration by the Internal Revenue agent. See
Hubner v. Tucker, supra.

As we discussed previously, we do not believe that
the IRS has established any evidentiary connection be-
tween the deposits or exchanges of $40,000 in deterior-
ated $100 bills and the tax liability of any person. There
is no foundation for the assumption that because the

23



J ‘*bills are m a deterlorated condltion they-are. unreported

- for tax purboses The IRS is simply engagmg ipafish- =
' ifig expedition in the hope of finding some tax Aability
which may or may not exist. Such a fishing expedition, . -
“without any demonstration of how these transactions’

relate to the non-payment of taxes or the correctness of.

~ a tax return, violates the relevancy requirement which

"% _is embodied in the Fourth Amendment prohibition.
- against unreasonable searches by the Government, -

‘We also urge that the summons was insufficient in its

o descrlptlon of the information sought for the purpose

L\l

. of determining the identity of one potential taxpayer

and that, accordingly, it has failed to meet the particu-

‘larity requirement established in Oklahoma Press Pub-
lishing Company, supra. In Bisceglia the IRS sought’

to examine the deposit records of the bank for the

." " period October 22 through November 13, 1970 (later
" modified by the District Courtto cover the period Octo-

ber 16 to November 16, 1970). The bank received de-

. posit tickets and/or cash tickets at the rate of approxi-

mately 1,800 to 2,200 tickets a day during that period.

- Even if 1t ‘were p0331b1e to examine all of the bank’s
~ records during that period, there still may be no indica-

tion as to where the money came from. Further, the
IRS has not supplied any name or account number with

" which the bank might be more readily able to provide

: !‘ . .

the information sought. As stated above, the breadth of
this investigation covering the deposit records of a
large number of bank customers clearly jeopardizes
their right against unreasonable searches under the
Fourth Amendment. Moreover, to request the bank to
produce such a large volume of records to identify a
single potential taxpayer would be to put an unreason-
able burden on the bank. Such unreasonable burdens

. are prohibited by the Fourth Amendment.

AT
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’I‘hus, we: urge tl}at the summons 1ssued in’ thxs case is’

invalid- and, violatés the Fourth Amendment- ‘prohibi- '

tion agamst unresasonable searches, both 6n the ground

w-mthat the:Government has not established the relevancy
~ of the records sought and on the’ ground that thelarge -
nuthber of records ‘sought ‘would ,]eopard.lze the consti-

tutional rightsof other bank customers ‘and would im-
pose an unreasonable burden on'tlie bank '

L A . . . -

. CONCLUSION
The Amerlcan Bankers Association respectfully

| urges the Court to affirm the decision of the: United -
States Court of Appeals for the Sixth Circuit, and hold
. _ that the “no name’’ summons issued to the Commerclal

Bank of Middlesboro, Kentucky was invalid for the
reasons stated in this bnef

LT ,'Respectfullj; sﬁbmitted
| JOHN FLETCHER ROLPH III

Tax Counsel

- . Hexry C. RUEMPLER ‘
Assistant Tax Counsel

AMERICAN BANKERS ASSOCIATION
1120 Connecticut Avenue, N W,
Washington, D.C. 20036
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APPENDIX

Sectxon 7601(a) and Seetlon 7602 of the Internal Revenue
. Code of 1954°"

SEO 7601 CANVASS OF Drs'.rnto'rs FOR TAXABLE Persons AND
OBJEOTS )

(a) GENERAL RULE.-v-The Seeretary or hls delegate shall,

; to the extent he deems it practicabic, cause officers or em-
mployees of the Treasury Department tc proceed, from time
to time, through each internal revenue district and inquire

after and concerning all ‘persons therein who may be liable
to pay any internal revenue tax, and all persons owning or

, havmg the care and management of any objects with respect

to which any tax is imposed.

Skc. 7602. Ex.«mm'non oF Books AND WITNESSES.

For the purpose of ascertaining the correctness of any
return, making a return where none has.been made, deter-
mining the liability of any person for any internal revenue
tax or the liability at law or in equity of any transferee or
fiduciary of any person in respect of any internal revenue
tax, or collecting any such liability, the Secretary or his
delegate is authorized—

(1) To examine any books, papers, records, or other -
data which may be relevant or material to such inquiry;

(2) To summon the person liable for tax or required
to perform the act, or any officer or employee of such
person, or any person having possession, custody, or
care of books of account containing entries relating to
the business of the person liable for tax or required to
perform the act, or any other person the Secretary or
his delegate may deem proper, to appear before the
Secretary or his delegate at a time and place named in
the summons and to produce such books, papers, rec-
ords, or other data, and to give such testimony, under
oath, as may be relevant or material to such inquiry;
and

(3) To take such testlmony of the person concerned,
under oath, as may be relevant or material to such in-
quiry.

- 26
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Whether the Distriet Court erred in requiring the In-
ternal Revenue Service to reimburse third-party banks
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tomers.! .

1 There are other issues before this Court in this case. However, this Amicus
Curige brief submitted by the American Bankers Association is limited to the’
reimbursement issue. Our decision to limit the brief should not be construed a8
implying anything abont the other issues involved.
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summrr Qr THE cnss

Ihternel Revenue Service” 'Special Agent leham L
Beerman gervéed three TRS summonses, oné sach to P1tts~

. burgh . National Bank, Mellon Bank, and Equibank, re-
- questing records relating to Morris and Joy . Kirshen-

baum and the Ivy School of Professional Arts, Ine., for
the tax years 1969-1972. Upon notification by each of
the banks that the summons: had been issued, the tax-
payers filed a complaint in the United States Dlstnct Court
for the Western District of Pennsylvania seeking to quash

" 'the summonses. The District Court ruled that the plain-

tiffs had no standing to mzimtam the. action since they

“. were not named as parties to the summonses. See Kirshen-

baum v. Beerma/n, 376 F. Supp. 398 (WD Pa. 1974).

. The three baiiks which had veceived the summonses
subsequently refused to comply with them. The IRS then
brought an action in the District Court under the authority
of sections 7402(b) and 7602(a) of the Internal Revenue

" Code. to enforce the summonses

At this point-the taxpayers were perzmtted to mtervene
in -the case to represent their own interest. During the
course of the hearings in the Distriet ‘Court on-this ac-
tion, the IRS substituted six new summonses replacing
the original three. The substituted summonses requested
the same information as the original summonses, but of-
fered government personnel to search and copy the bank

. records, and indicated that all of the information d1d not
have to be produced at once. :

The three banks challenged the summonses on three
principal grounds. First, they raised the question of
whether the mvestlgatlon was being conducted pursuant
to legitimate purposes. Second, they questioned whether
the information sought was relevant to the mvestxgatlon

Third, the banks’ _objected to thé scope and breadth of

the summonses, argmng that they constituted an unrea-
sonable financial burden on the banks. The District Court
enforced the substitnted summonses except that the IRS
was demed access. to the safety depomt box records on the
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‘ gronnds that an adnumstratxve summons cannot be msed "

{0 obtditi information which ¢an only be used in & orimainal, = . |
- proceeding, The District Court also rejected the prOpo,sal of . . T
- 'the TInternal Revenue Service: that IRS perqonnel andequip- .
‘ment :could be used: to conduct thie searches in the three
“banks for the records requested. In.order . to_proteet the

banks from the unreasonablé financial bardens, which would
be mcurred in responding to’ these summonses, the st—

triet Court ordered the Internal Revenue Service to reim--

"burse the banks for their cost of record search, retneval‘
- and production. The District Court opinion in ’chls case is

officially reported sub nominee United States v. Friedman,

+ -~ 888 F. Supp. 963 (W.D. Pa. 1975).

. The taxpayers appealed this case to thxs C‘ourt of Ap- o
 peals on the grounds that the District Court erred in

finding there was a legitimate purpose for the tax investi-
gation. The. Government has cross-appealed on the reim-

" . bursement issue and on the question of production of rec-

?‘
o,

ords which pertain to entry to the safety deposit boxes.

STATEMENT OF FACTS

.. On December 11, 1973, three Internal Revenue Service

summonses (Treasury Form 2039) were issued by IRS
Special Agent William L. Beerman to Pittsburgh National
Bank, Mellon Bank, and Equibank under the authority of
section 7602 of the Internal Revenue Code. The summon-
ses requested all books, records, correspondence or memo-
randa relating to transactions with Morris and Joy Kir-

. shenbaum and the Ivy School of Professional Art, Inc. for

the years 1969-1972. Each of the three banks duly notified
their taxpayer customers of the IRS summonses. The
customers sought to enjoin the IRS from obtaining these
records with the administrative summonses. However, their
suit was dismissed for lack of standing. The banks refused
to comply with the summonses and the IRS brought this
action to enforce the summonses in the United States Dis-
triect Court.

63-738 0—T76——12
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During the eoﬁrse of the tnal the IRS substxtuted six *

. Dew stimmonses to’ fepfaee the original-thres.  The ‘substi- *
‘.. tuted sunitnonses wgain reqdeﬁted &l 'books, ‘records, ces:
" respondence or memoranda fdlatifig:to transactions with -

Morris and Joy Kirshénbauniand“the Ivy- School of Pro-.
fession#l Art, Inc. for thé years 1969-1972. The Summonges
speclﬁed 'ih partlculax‘ but were not lu!mted to thé follow-,
mg recol'ds. o '

(1) Ledger sheets of savmgs and checkmg aceounts,
open or closed and eugnature cards of each aeeount ‘

(2) Ongmal deposit tickets and: cancelled checks.
(3) Acconnt ledger sheets of loans and mortgages tol

.ot

(4) Safe deposit box apphcatxons, s1gnature cards,

»and entry records.

(5) Cashxer’s cheoks

(6) Trust agreements, purchase and sale of stock and/

or bonds, and related documents.
(7) Records of certificates of deposits. -
(8)_ Records of savings certificates.

-

In addition, the substituted summonses contained an offer:

by the Internal Revenue Service to supply its own person-

nel to carry out the search of each bank’s records and
to provide its own copying facilities. The IRS further
offered_that in the event the banks elected to use their
own personnel to search their records, the IRS would not
require that all of the records. be produced at one time.
The IRS was willing to examine only the items listed above
as 1, 3, and 4. The IRS indicated that it might be able to
limit the scope of the examination of the other items after
reviewing the initial material requested. |

~ The banks again refused to comply with the substituted
summonses on several grounds which were presented to

4.
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" the. Distnot Court m the enfOrcement hearmg brought by
the Internal Revenue Service. -

At trial the D1str1ct Court rece;ved mto evidence a sub- o
stant;,al amount’ of mformatxon concerning -the rennburse- ‘

;+ mént isgue, The Court heard evidence on the complex rec-

ord mamtenance procedures of the banks and the cost to
~ the banks of retrieving. information from their record sys-
- tems. For example, see the testimony of Rxchard L. Lechnar,

Assistant Operations Officer and Manager of the Records

- . Management Section of Mellon Bank, R. 293-A:_et. -seq.

The. Court also heard evidence on the confidential nature

~ of bank records and the duty owed by the banks not to

disclose the customer’s financial records, except under

. _compulsion of law. See Lechnar testimony, R, 313-A. Fur-
“ther, there was evidence at trial as to the number of sum-
.. monses received by the banks.in the last year. See for ex-

ample, -the:testimony of Robert Brubaker, Vice President

of Operations, Equibank, R. 349-A. All of this information
was admitted into evidence in spite of objections by Coun-

- sel for the Government that the information was not rele-
- vant to the question of whether the six summonses in this

case constitute an unreasonable financial burden.

' INTEREST OF AMICUS CURIAE

The American Bankers Association is a national trade
association representing approxmaately 14 ,000 commercial
bank members. These banks, operatmg under both Fed-
eral and state charters, comprise virtually the entire
commerecial- banking system of the United States.

The key issue before the Court in this case is whether
costs incurred by the banks, which are third party récord
holders, in responding to an administrative summons of

. the Internal Revenue Ser¥ice for bank records in Federal

tax investigations of bank customers constitute an un-

reasonable financial burden on the bank and whether the
IRS should be required-to reimburse the banks for such

- costs. The outcome of this casé will depend upon the ap-

phcatlon of general prmclples of 1aw to the umque and
5 L
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| hlghly complex nature of bank: customer records. The pur-

pose of the Amicus Curiae brief in this case is to present .

~ this Court with information on the manner in which banks
,mamtam customer records, information pertammg to the

nature and extent of costs which banks incur in respond-
ing to an IRS summons for bank’ customer records, and

the legal aspects of the relationship between a bank and

1ts customers m eonnectron with such records. oo

' Over a penod of years, the .American Bankers Asso-
- ciation has received many inquiries from its member banks

concerning the manner in which banks should respond to
an administrative summons of the Internal Revenue Serv-
ice and the extent of the costs which must be borne by a
bank in searching for and retrieving the records requested
in these administrative summonses. It appears that a few

 banks have received some reimbursement under informal .

arrangements with IRS distriet offices; however the great
majority of banks have been unable to obtain any kind of
payment for the costs of record search and retrieval,

This is the second case involving this issue to reach a
United States Court of Appeals. In the first case, United
States v. Continental Bank & Trust Co., 503 F.2d 45 (10th
Cir. 1974), the Court simply reviewed the denial of a re-
quest for reimbursement. There was no finding of fact by
the District Court in that case of undue financial burden
which would sustain a full consideration of reimbursement
as an appropriate remedy.

In contrast, the District Court in the present case did
find justification for reimbursement. Therefore, the facts
of the present case provide a more appropriate back-
ground for a discussion of reimbursement as a correct
remedy. The decision in- this case will affect the expenses
that third party banks will be expected to bear in handling
IRS summonses. Because of the impact of this decision

‘on commercial banks, the American Bankers Association

on behalf of its membership is vitally interested in the
outcome of this case. .
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: SUMMARY Ol" THE ARGUMENT :
The District Court ruled that the three respondent banks

‘should not have to bear the ﬁnanelal burden of the six sum-
monses received from the Internal Revenue Service as part,
. of a tax investigation of bank customers. The remedy. ap-
-plied by the Court of requiring reunbursement for the
~ fbanks’ expenses served a twofold purpose; i.e., (1) to in-.
. duce the Internal Revenue Service—with the carrot of its
" own budget constraints—to review and limit the summonses‘ :
only to information necessary in the investigation, and (2) )
to protect the banks from having to absorb record search
.and retrieval costs beyond what should be reasonably
~ required.

The Government contends that this ﬁndmg and ruling
by the District Court was in error. We disagree with the
Government on this issue and believe that there are com-
pelling factual and legal grounds for the District Court’s

- ruling,

As a general principle, the authority of the IRS to is-
sue an administrative summons is not without limit. There
are many constraints on that authority which are not
spelled out in the statute. The constraint with which we
are concerned in this case is that an IRS summons cannot
impose an unreasonable financial burden on a third party
witness. , A District Court is free to construct a remedy

which will protect the witnesses. The three remedies avail- -
. able to-the Court are, (1) refusing to enforce the summons,

(2) modifying the summons, and (3) requiring the moving
party (the IRS) to pay the costs of production .of the
records sought. These remedies are identical to the pro-

cedures available in Rule 45 of the Federal Rules of Civil-

Procedure to protect persons summoned by a subpoena
duces tecum.

In. determmmg whether an unreasonable financial bur-
den existed, the Distriet Court heard evidence at trial on
several key factors, i.e, the complexity of the records
maintenance system used, fypical expenses incurred by
each bank in responding to a summons, the number of sum-

7
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monses recewed by the banks eaoh year, and the conﬁdent1al
naturg of the customer records kept by the banks, It.is

' Mphclt in the Court’s decision ‘that these factors were
. found persuasive on whether the summonses in this—case—

were unreasonable. Indeed, thé ‘American Bankers -Asso-
clatmn strongly contends that these factors sliould always

~ be con81dered in determmmg whether a summons issued

to a. ba‘nk const1tutes an” unreasonable financial burden

They are:
(1) The nature and complexlty of bank customer~

C records 5

(2) The cost to the banks of record search and re- .
trleval

"(8) The cumulatlve burden of IRS summonses; and

(4) The banks’ duty to maintain the confidentiality of
bank customer records. _

‘When the broad summonses issued in this case were
analyzed together with the evidence on these four factors,
the burden on the banks was found to be excessive. The
banks would have incurred unreasonable costs if they were
required to supply all of the information requested in the -
six summonses. The IRS procedures in this case failed
to take into account{ the complex nature of the banks’
customer records in processing the IRS summonses. It
would seem inappropriate that the banks should be ex-
pected ‘‘to pick up the tab’’ for this IRS investigation as
a cost of doing business. Finally, the offer of IRS to supply
its own personnel to conduct an investigation should not
be permitted to mitigate the unreasonable financial bur-
den, due to the confidential relationship ex1stmg between
a bank and its customers

ARGUMENT - - S,
I. T

The Federal Courts Will Not Enforce an Internal Revenue Service

Summons Which Imposes an Unreasonable Financial Burden
on a Third Party Record Holder.

The authority of the Internal Revenue Service to issue

" an administrative summons for records to -a third party

is subject to reasonable limitations for the protection of

8 -—
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the third party. This protection is afforded to witnesses

_ summoned under section 7602 through the operatlon of

the enforcement procedure. - -

The Internal Revenue Service has neither the power to
enforce the summons nor the power to impose sanctions
for non-comphance See Reisman v. Caplin, 375 U.S. 440,

. 445 (1964). If the IRS wishes to enforce a summons, it
" must invoke the Jurxsdxotlon of the United States District
.Court as provided in section 7402(b) of- the Code. A hear-
_ing is then held during which the witness may show cause

why the summons should be narrowed or should not be
enforced at all: The Supreme Court has stated several
times that the purpose of this enforcement proceeding is

‘to protect third party witnesses against abuse of the IRS

administrative summons power.

Any enforcement action under this section would
be an adversary proceeding affording a judicial deter-
mination of the challenges to the summons and giving
complete protection to the witness. Retsman v. Caplin,
supra, at 446 (emphasis supphed)

and,

Substantial protection is afforded by the provi-
sion that an Internal Revenue Service summons can
be enforced only by the courts . ... Congress has
prowded protection from arbitrary or capricious ac-
tion by placing the Federal courts between the Govern-

- ment and the person summoned. United States v.
Bisceglia, 420 U.S. 141, 146, 151 (1975).

The Federal Courts have recognized several grounds
which serve as a basis for challenging an IRS summons.

| In. cases where the, challenge has been established, the

courts have fashioned & remedy designed to protect the
witness from the unauthorized reaches of the IRS sum-
mons. Some examples of these abuses which require court
protection include, (a) summons for material subject to

“a legal pr1v11ege, (b) summons issued solely for the pur-

2 Reisman v. Caplin, supra, at 449,
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pose of conducting a criminal investigation,® (¢) summons
for records not relevant to the tax investigation,* (d) sum-
mons which does not sufficientlv describe the records re-
quested,’ (e) summons which imposes an undue financial

‘burden on the witness, and (f) summons which request

records subject to the Fair Credit Reporting Act.” The

 basis for the challenge to the summonses raised by the
~ three banks in this case is that they are seeking protection -

from unreasonable summonses—in this case by requesting
reimbursement for their expenses incurred in responding
to summonses that would otherwise constitute an unreas-
onable financial burden .

The principal cases which are clted for the proposition
that the Internal Revenue Service cannot impose an un-
reasonable financial burden of compliance upon banks (or
other witnesses) are United States v. Dauphin Deposit
Trust Company, 385 F.2d 129 (3d Cir. 1967) cert. den.
390 U.S. 921 (1968), and United States v. First National
Bank of Fort Smith, 173 F. Supp. 716 (W.D. Ark. 1959).
In these cases, it is clear that a bank can challenge a sum-
mons on the ground of undue financial burden and that if
such burden is proved, the Court will not enforce the sum-
mons without protecting the bank from the costs.

The recent decision in United States v. Farmers & Mer-
chants Bank, Civil Action #74-1490-F (C.D. Cal. August
5, 1975) contains one measure of what constitutes an un-
reasonable financial burden on the witness. In that case,
the Court ruled that expenses of $2545.28 in the aid of a
Government tax investigation are too great for a citizen to
bear as a duty to his government. The second section of the -
brief discusses additienal factors which should be consid-
ered in determining whether an IRS summons ‘imposes
unreasonable costs on a bank.

8 Ibid.

¢ United States v. Powell, 379 U.8, 48, 58 (1964).

5 First National Bank of Mobile v, United States, 160 ¥.2d 532, 534 (5th Cir,
1947).

¢ United States v. First National Bank of Fort Smith, infra.

7 Uaited States v. Puntorieri, 379 F. Supp. 332 (E.D. N.Y. 1874).

10
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Once the financial burden is found to be unreasonable, '

. are analogous to procedures avallable to.protect a witness
. ina Federal Court from an unreasonable subpoena duces
. tecnm under Rule 45(b) of the Federal Rules of Civil Pro-
" cedure. First,"a court could elect to refuse to. enforce:the
summons. Seé for example, United States v. First National
: Bank of Fort Sniith, supra. Second, the Court can require
“the Internal Revenue Service to narrow the scope of the
summons. For example, the case of United States v. North-.
< west Pennsylvania Bank & Trust, 355 F. Supp. 607 (W.D.
~ Pa, 1973), involved a summons for all ledger sheets, de-
posit tickets, cancelled checks, and withdrawal and debit
memos for the 41 individyals and also *‘family members®’
- for a period of six years. In order to comply with the sum-
"mons, the bank would have had to examine approximately
60,000,000 items. The Court chose to limit the summons
by requiring the bank to turn over to the IRS ledger sheets
and deposit tickets for some of the named individuals.
Using these records, the IRS might be able to determine
more specifically what additional information was needed.

The third remedy, which can be used in cases where the

- IRS insists that it needs a large volume of records, is to
‘require the IRS to reimburse the third party record holder:
for the record production expenses incurred in responding
to the section 7602 summons. United States v. Farmers &
Merchants Bank, supra. This was the remedy ordered by
the District Court in the present case to protect the banks
from the unreasonable financial burden of the summonses.

The Government contends on page 28 of its brief that
the IRS cannot be required to reimburse the banks withiout
specific statutory authorization. However, the responsi-
bility for determinations as to the legality of disbursements
of public funds by Government agencies rests with the
Comptroller General of the United States. 31 U.S.C. Sec-
tion 74. There is a decision of the Comptroller General
which is a precedent for reimbursement by the Internal

— Revenue Service for bank expenses such as the expenses

11
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f in thxs -case. 43 C'omp Gen. 110 (1963), The declslon states

“in part BEUE S i
- Thxs Oﬂ‘.ice, in 1 Comp Cen; 44§ fecogmzéd that the

" . expenses incident to compliance with g subpoeria duces
“"tecum" when' burdensome’ to the party -fo. whom di- = .

- ‘réctéd and such party:is not a party to the suit or
, . proceeding; should be borne by the Government ‘where

. At 112 , , .
'I'he _questlon of whether a Dlstnct Court has the au-

' thonty to order reimbursement has not beén §er1ously

challenged. In fact, in several IRS summons enforcement
hearings where the undue financial burden issue has been
raised, the Federal courts have cons1stently indicated that
they do have the authority to require reunbursement if
they find it appropriate.® L

‘Similarly, Rule 45(h) empowers a United States District
Court to condition the enforcement of a subpoena duces
tecum by requiring that the summoning-party pay to the

_witness ‘‘the reasonable cost of producing the books,

papers, documents, or tangible things.’’ In some cases banks’
have been protected under Rule 45(b) from the financial
burden of producmg records in Federal court proceedings.
For example, in Fox'v. House, 29 F. Supp. 673 (E.D. Okla.
1939), a subpoena duces tecum, issued to a non-party bank
for customer.records, was enforced by the court only on the
condition that the party seeking the records advance to the

bank payment for reasonable costs. The bank customer

records sought for production in the Fox case were the

same kinds of records sought by the IRS in the present case,

i.e., ledger accounts, deposit tickets, cash letters, and ‘‘any
and all records and correspondence relating to said ac-
counts,’’ a catch-all phrase similar to the one used in the
summonses in this case. Further, the Fox case is gimilar
to the case before this Court in that some of the bank

8 See United States v. Continental Bank & Trus_t»Co.,‘ supra; United States
v. Davey, 426 F.2d. 842 (24 Cir. 1970); United States v. Farmers & Mer-
chants Bank, supra; United States v. Jones, 851 F. Supp. 132 (M.D. Ala.
1972) ; and United States v. Easter, CA. #3286 (D. N.H. 1971).

12

the documents needed wﬂl serve a Government purpose.
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records’ requested aré -in storagé: and will have: o be

retiieved by experzenced employees famrhar with the rec-

ords. In view of the nearly identical facts in these cases,
we believe that the application of. the same protective
! remedy——relmbursement——rs appropnafe.

Federal Courts Should Consider Factors Which Take Into Account
- the Unique Situation of Banks in Processing Internal Revenue

- Service Summons of Customer Records in Order to Determine
'Whether @ Summons Constitutes an Unreasonable Financlal

Burden oni a Bank, and Whether an Order for Reimbursement
Is Proper Remedy. )

The legal prmclples described above artlculate only gen-
eral rules relatmg to the authority of the Internal Revenue
Service to issue summonses mcludmg the reasonable limi-
tations on that’ authorlty, and’ the protectlve remedies
which can be afforded to witnesses who receive administra-
tive summonses. When a Federal court is asked to consider
whether it should enforce'an IRS summons, it must apply
these general principles to the particular facts and circum-
stances surrounding the issuance of the surhmons. For ex-
ample; there may be no need to issue an order protecting -
a witress from undue burden in the case of a onetime sum-
mons issued to.a small business for employee records for
a short period of time, where the records are stored in a

- simple vertical file. On the other hand, a protective order
- modlfymg a summons or requiring reimbursement may be

necessary in a more complex situation such as a summons

“issued to a bank for financial records covering a long pe-

riod of time, where the records are contained in a large
volume of files or are maintained on microfilm as part of
a sophrstrcated system - of records maintenance.

In view of the nature of the factual and legal circum-
stances which surround bank records and IRS summons |
of those records, Federal courts should consider special
factors in determining whether a bank is faced with an un- -
reasonable ‘butden., These speclal factors give recognition

. B to the umqué aspects of bankmg, bank records, and bank

13
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customer relations vis-a-vis the summons authonty of the
Internal Revenue Service. They are

(a) the nature and complexity of bank customer
records,

(b) the costs to banks of record search and retrieval
in responding to an IRS summons,

~ (e) the cumulative burden of IRS summonses, and

(d) the banks’ duty of malntammg the confidentiality
of bank customer records.

In cases where the courts have given proper recognition
to the nature and complexity of bank records, the costs
to banks of record retrieval, the cumulative burden of sum-
monses received by banks, and the confidentiality of bank
records, the courts have afforded banks protectlon from un-
reasonable summonses. On the other hand, in cases where
such criteria were not used by the courts, banks have been
required to absorb the cost of unreasonable summons re-

quests.

The followmg material analyzes the recent cases in
this area in terms of the unique problems of banks in deal-
mg with administrative summonses. The District Court

-in the instant case admitted evidence on all four of these

factors in reviewing the question of unreasonable burden
on the three banks. In the light of the evidence on all these
points, the Court determined that the remedy of reimburse-
ment was appropriate.

R. THE NATURE AND COMPLEXITY OF BANK CUS'I'OMEﬂ RECORDS

The large volume of different kinds of financial records
maintained by banks increases the difficulty and expense
for banks in responding to a summons. Banks are required
by the Bank Secrecy Act, P.L. 91-508, to keep extensive
records on customer transactions. See California Bankers
Association v. Shultz, 416 U.S. 21 (1974). The maintenance
of so many records complicates the record retrieval proc-
ess. For example, banks must keep, for a period of five
years, all checks, clean drafts, or money orders drawn on
the bank or issued and payable by it. Reproductions must
show face and reverse of all checks except those on which

14
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~ the reverse. is blank. If there is no check or draft corres-
ponding to a pre-authorized paper entry, it is necessary

to maintain the customer’s authorization to charge his ac-
count and a memorandum list of entries. This requirement

'is waived for all checks drawn for $100 or less or drawn

on accounts that normally average 100 or more checks per
month over the calendar year or over 100 checks on each -

- occasion when issued, provided these checks fall in one or

more of the following categories: payroll, dividend, em-
ployee benefit, insurance claims, medical benefit, govern-
ment agency, brokers or dealers in securities, fiduciary
account, pension or annuity, and checks drawn on other fi-
nancial institutions.

Sophisticated records maintenance systems also affect
record retrieval as, for example, in the case of cancelled

* checks. In banks with automated systems, such as the banks

in this case, checks received on a particular date are fed
into the computer, which then sorts them by account num-
ber and makes the appropriate entries to the account. As
the checks clear the computer, they are microfilmed, veri-
fied for signature, and filed by account. Once a month these
cancelled checks are returned to the customer together
with his monthly statement and deposit ticket. The bank’s
records consists of the microfilm copy of the cancelled
checks. This microfilm copy is filed—by date of trans-
action rather than account. To locate the microfilm copies
of checks drawn on a particular account would require an
individual to ascertain from the monthly statement the
date on which checks were posted to an account and then
review the microfilm for. that date to locate the specific
cancelled check or checks.

In addition to the complexity of the record keeping prob-
lems of banks, there is a further difficulty in responding
to a summons because records are filed by categories
rather than by customer name. For example, separate sets
of files and microfilm are maintained for cancelled checks,
savings account records, certificates of deposit, loans, ete.
The following is a list of the kinds of bank records which

156 -
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ﬁmay be covered by an IRS admamstratwe summons, most

of which are maintained in separate file systems.

(1) Savmgs and checkmg ‘account statements, signa-
ture cards, depos1t and withdrawal tlckets, | ,
(2). Checks drawn and depos1ted o R
(3) Cashler 8 checks and personal money orders pur-
chased L
(4) Safe deposit bOx sngnature cards, payment records ‘
and access records, ‘ -
(5) Bond transaction records,
(6) Certificates of deposit;
. (7) Stock transfer records;
(8) Credit files and correspondence;
(9) Corporate resolutions;
(10). Loan agreements; -
(11) Loan ledgers; and

" (12) Trust account information.

Similarly, banks which operate branch offices generally
maintain customer records in each branch separately, with
no central record system for the entire bank. The majority
of banks do not maintain customer records on a central
records system. As a Tesult of both categorization and de-
centralization of records, an IRS summons for ‘‘all rec-
ords’’ of a given customer may force the bank to examine

the files for each separate kind of banking transaction at
each separate branch location of the bank.

In view of these complex record keeping systems, banks
have a special need for the Internal Revenue Service to
follow the dictate of sectlon 7603 of the Code which states

in part that

[SJuch books, papers, records, and other data
" are described with reasonable certainty.

It is critical that a bank be advised precisely which bank
records are sought by the IRS and at what branch these

16
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et reeords are. located A sttrmt Court in’ anesota gave
- ,.apeoxal recogumon o the ‘‘reasonable certainty’? concept -
“ 7« .in the cage of United Statesv. Third N orthwestem National

L VBank, 102 F. Supp 879 (D an 1952). - Ve ’

‘" The perfdrmance ‘of the" substantxal job by the - i

o bank at the expense of the bank can be made reagonable
..and within the seqpe of the statite only if there is
some ‘factual indication that there. is some: likelihood
" that among -some of- the thousands of décunients which
the bank’would: be- required to check will be papers

g wlnch have a bearing on the tax liability of the-tax- . .
payer under investigation. ‘ . o

P

‘Mo’ dlsregard this lack of proof, ignore the bur-
_den on the bank, and look only to the fact ‘that tax
R fraud mvestlgatlons ‘must be given liberal scope would

‘give the Government a blank summons whose limits
need be drawn only by the imagination. Si:ch a limit-
less right and power obviously was not i..tended by
the statute. At 883.

The IRS Audit Manual, introduced into evidence p,t the
trial below, gives recognition to the specificity problem in
instructions to agents about drafting summonses for bank
records. It states in part, ..

“'When the summons requires the produection of

books and records, papers or other data, it is impor-

- tant that they be properly designated and described

-with reasonable certainty; that is, that they be speci-

fied -with sufficient precision for their identification.

The following are examples which are not considered
legally adequate:

(A) Bank books, bank statements, cancelled checks,
and check stubs

(B) All books and records pertammg to the oper-
_ ation of the business of the witness. R. 251-A.

In spite of these IRS Audit Manual mstructions, 1ong-
term experience in the banking mdustry clearly indicates
that the majority of banks receive summonses which re-

- .17
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quest “recorde of all traneactlons w1t'h the bank” or “all
. books, papers; records, and other documents telating to -
- materials required to be moluded in the income tax returns.

.of the above nameéd: mmnﬂual including, but not hmzted 0

the fouowmg items..... . ,”‘(emphasm added) '

The““all records” summons 1s typwal of the great ma-

Jonty of adm1mstrat1ve summonses served on ¢ommercial

- banks.. ‘The very broad séope. of the “‘all records’’ sum- .
~ mong—especially when viewed in the light of . the: com-
- plexity of bank customer records—imposes an onerous bur-
. den on banks. Most banks, particularly small and medium-

sized institutions or those without tax-oriented legal coun- -

+ sel, do not question or challenge such summonses, but in-

stead attempt to comply with each summons as received.
In a great many cases, it is reasonable to assume that the

¢¢a]l]l records’’ summons involves record search. and re-

trieval beyond that which is really necessary for the IRS
tax investigation,

The dimensions of this problem are illustrated by the
fact that some large banks have recently established the
practice of referring all or a large number of the admin-
istrative summonses that they receive to law firms spe-
cializing*in Federal income tax matters for review. This
practice reflects- the increasing volume and complexity of
IRS administrative summonses for bank customer records -
and the fact that banks increasingly find it necessary to
seek expert legal advice to assess the validity of the sum-
mons and whether, ab initio, the summons should be hon-
ored or challenged. It is gratuitous to comment that legal

~ fees incurred by banks to review IRS administrative sum-

monses substantially increase the cost of processing these
record requests.

As noted elsewhere in this brief, the Federal courts in

- enforeing an IRS summons challenged by a bank frequently

have narrowed the scope of the summons. Those banks that
do not question IRS summonses or challenge them in-the
Federal courts are less apt to have the scope of each sum-
mons narrowed by the IRS. In reviewing this problem from

- 18
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an industry i)oint of vi’ew, it is the concluswn of the Amer- v o
- ican Bankers Association-that only the larger banks, ie, - -

“ . “the banks with large financial resources and W1th sophisti-

" ocated management personnel and legal connsel ‘are in a
" position to question or challerige IRS summonses: Some do
~ this on an informal basis w1th the IRS. local office,. with the .
~ .regult that the IRS riarrows the summons without resorting
+ to s court proceedmg Others, which have not been. able to
~work out such a: procedure with their IRS agents or Dis-
- trict Offices, resort. to the good faith challenge, it ‘which

case the IRS must seek enforcement under the section 7402

: court proceedmg

‘With respect to thls aspeot of the problem, 1t may be

o . reasonably concluded that large banks are in & better posi-

N

tion to try to reduce excessive IRS record search costs
and to afford their customers greater protection -against
breaches of bank record confidentiality than smaller banks
which have fewer resources to deal with this complex prob-
lem. In the final analysis, IRS administrative summonses
impose onerous and unreasonable cost burdens on banks,

B. THE COSTS TO BANKS TO RESPOND TO SUMMONSES

The American Bankers Association has obtained infor-
mation frcm some of its members on the costs incurred
by banks in responding to IRS summonses. First Na-
tional Bank of Chicago completed a detailed study of
the costs of handling summonses received in the last year.
On the basis of this study it was determined that a typical
summons uséd in the exdmination of a commercial ac-
count involved the following types of records, the typical
periods of time for each record requested, and the cost

| “to the bank for each item.

19
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Record Requested | of Tsme o Cost to Bank
H Commerch Checkmg L ‘.?,: S w‘ |
~ Agcognt Tranacnpts 7 yrs. $ 42 00"*-‘.‘._"
‘V“’Comlmroml Checkmg -:‘;: v s Slae :-,g"fh |
' ‘Acoounting: Ohecks, e Tl Yo
| Deb1ts and Gredlts ke 3 yrs. ::.,,_' S 54000‘ S
) SavmgsAccount o S o

‘Transcnpts N “‘6 yrs. (each) 162 00; :

- Savings Account ' |
Deposit & Wlthdrawal o A ,
Tickets e 8 yrs. (each) 66.00
Lo_.an Ledégrs 5 yrs. - 3.20
National Safe - ‘ ‘ . |
Access Tickets 2 yrs. 5,50 .
‘Records Management ﬁ ‘ f
Employee per summons o . 2360

A

‘Where all of these items are requested, as in the case
of a typical business customer, the total cost to the bank
is $842.30. In reviewing all summonses received in a re-
cent 12 month period, the average cost of a summons. for
information from individual and commercial accounts was
$225.00 per summons. Of course, the actual cost of a

" single summons will . vary in accordance with its scope,

and the breadth of the.records sought by the IRS. Based
on 212 summonses. received -annually, the total annual
cost to Fxrst Nahonal Bank of Chlcago is approxlmately

It should be noted that the Flrst National Bank of
Chicago is a unit bank with only a main office, as it is not
permitted to establish branches under Illinois law. How-
ever, the large majority of states permit branches. Only
12 states prohibit branching under state law. Twenty-one
states and the District of Columbia permit banks to estab-

lish branches on a statewide basis. Seventeen states per-

20
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’f:~ m1t b&nk branoheéa mthm & ,speqiﬂed geograpb.wal axea,
" i, ‘branches. may Bo established Within.a specified- ‘dig~: .
" “tan¢e from the main banking'oﬁce, or may be' establishied
| '; only within the ¢ounty in whicl the main office’i§ located. ~ ~* = *

In’ Pennsylvania, ‘banks may. estabhsh b‘ranches only, in - oS

the home oﬂiée .county or in 8 eontlgu.ons county 8Ly
"n: “Nation’s. 14,000 ‘banks have ‘a’ totala of, ovér 40,000 bank-;'_’f'f L)

-~ ing. 100590119-’31* vades; of banks: with branch offices, .the A
. Técords in those branches usually must be.searched; which

substantlally increases the cost of complymg mth an IRS
‘summons. : e

The Amencan Bankers Assoclatlon conducted a pre-
liminary survey of a limited number of banks in connection
~with this case. The limits imposed by the filing deadline for
this bnef would not permit a banking mdustry survey

. baged on well established statistical techniques of a scien-

tifically selected sample of several thousand banks. Such a
survey reqmres a minimum period of five to six months to
complete. Nonetheless, the results of this preliminary sur-

~ vey are surprisingly consistent and 1nformat1ve.

‘Each bank in the survey was asked to indicate the num--
ber of IRS summons received in the last year and the
average cost to the bank for responding to a typical IRS
summons. In determmmg an ‘‘averagé cost’’ per summons,

_each’ bank took into account the full range of summonses
) recewed in a 12-month period, i.e., the estlmated cost of

summonses ranging from those for which little search was

'.,reqmred to those for which extensive record search was

required. This average cost figure includes direct expenses
such as machine time, duplication, typing, and the cost of
a bank officer’s review time and employee time for the
actual record search and retrieval of the: information
requested. This average cost figure does take into account
the fact that summonses request varying amounts of
records for varying numbers of. taxable years of each
bank customer who is being investigated by the IRS. For
‘example, a summons for all records covering a three or
four year period of a business custon}er with many types

—_—
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| of bank aeconnts and bp,nk relahonslnps would mvolve a" » R

substantlally gr,eater ‘numiber. of :records (and therefore be
morae.costly) than a summons for the records of an indi-
vidual customer who- ‘has. only one personal account and.

ﬁ', 1o other bankmg relationship..

Of the 22 banks shown in the table, o1 have deposnts m._, .

_f excess of $1 bllhoﬁ as indicated by the deposit” range
figures in the second ¢column, ‘Bank ¢D" haskdeposxts of

appronmately $700 ‘million, ' The  survey was: based on

banks in the $1 billion and above deposit range because
this is the deposit range of the three Pittsburgh banks

involved in this case, The purpose was to obtain eomphance

cost data ‘from banks of relatively similar size. As of
December 81, 1974, approximately 87 banks had deposits

in excess of $1 bllhon Most of the banks with deposits

in excess of $1 billion have either limited-area or state-
wide branchlng systems.

_ As shown in the table, eighteen of the banks which
responded reported -average costs in excess of $150 per
summons. Of these, 13 banks reported costs in excess of
$200 per summons, including five which reported average
¢osts of $250 or more per summons. In the case of Bank C
which reported an unusually low average cost per sum-
mons, the bank (which has no branches) does not comply
with TRS summonses as orxgmally drafted. Instead, each
time a summons is received, a bank officer contacts the
agent who' served the summons to determine what lesser“-

- amount of information the IRS would accept. The bank then

provides the IRS only with this lesser amount of infor-
mation. The bank concluded that if it had to comply with
each summons as originally drafted, 1ts costs would be ten’

times greater.

The mformation on the total number of snmmonses re- .
ceived in the last year Ly each bank has been included fo

show that in some cases this figure is extremely large,

particularly in the case of banks with branches. In cases
where the banks have received large numbers of sum-
monses, the total annual costs to the banks shown on the
table can only be viewed as extraordinary.

22
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N Deposit«~ Ann al o " Estimated
e (In ons) Summonsea . Per Summons. - Cost
Bank Ase ‘1-5 - - 380 ;:c;ozsooo $ 80,500.00
B 10200 01,240 © - $118.00. ¢ 146,320.00
c 5. 18  $20.00 . ¢ 300,00
D*** - upgderl =~ 25 $160.00 - $  4,000.00
E* . 15 40 $220.00 $ 9,160.00
Faee 510 - 300 $140.00 $ 42,000.00
G** over 20 — $220.00 -
H** over 20 1,619 $151.56 - § 245,375.64
I** 15 96 © $100.00 $  9,600.00
. Jeee 10-20 1,800 $274.85 $ 494,730.00
K** 1-5 200 . $354.99 $ 70,998.00
Lo+ 1020 1,000 $300.00 $ 300,000.00
Mo+ 15 120  $175.00 ¢ 21,000.00
Ness 1.5 300 $200.00 ~$ 60,000,00
Ot - over 20 2,040  $250.00 $ 510, 000,00
p* 10-20 212 $225.00 _ $. 47,700.00
Q** 15 90 $175.00 $ 15,750.00
Re* 15 75 $200.00 ¢ 15,000.00
gee 15 | 100 $220.00 $ 22,000.00
Tese 10-20 1,000 $175.00 $ 175,000.00
ge*s - over 20 400 $200.00 - ¢ 80,000.00
vee 510 212 - $275.00 $ 58,300.00

KEY—
* branches prohibited
** limited area branching
#+# statewide branching -
. The following factors will affect the total costs, as well
as the cost per summons, which a bank will incur in
responding to IRS administrative summonses for bank

customer records 3

(1) The size of the bank, i.e., 1ts level of deposits;

(2) The nature of the bank’s business, e.g., whether
it emphasizes retail, consumer, or wholesale bank-

ing;
(3) The number and type of individual and business

accounts and banking services that the bank of-
fers to the public;

(4) The economic character and size of the geographic
area in which the bank offers customer semces
or maintains banking facilities;

23 -
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~(8) The _—— ané looationof the bauk’s bra,hches- s
_(6) The method or ‘methods under-which the bank ’

maintains ifs bank oustomer- reoords, ie, a cen-
traliged records system, & non-ventralized records

system, & fully or partially automated records.

-+ system,-or a ‘manual records system;. &
~+ (7) The number and capability of personnel who proc-
ess IRS records requests, including access t0 egal
counsel for summons review; an
(8) The number of IRS. admnustratxve ‘summonses
- received each year, which will be vanously af-
feoted by faotors 1 through 5.

One of the prmc1pal questions in the cost issue is whether

the expenses incurred should be considered a cost of doing
business. It is well established in this circuit that banks
have a duty of cooperatxon, including shouldering  some

financial burden, in responding to IRS ‘summonses. See -

United States v. Dauphin Deposit Trust Company, smora |

However, a more detalled analyeus is necessary.

* The cost of domg business issue was considered in depth :

in -United States v. Farmers-& Merchants Bank, supra. . .. .

The Court considered the totahty of the Governmental

regulation of banks in analyzing what items might be prop- -

erly considered a-cost of the business df banking', to wit,

The: regulation of banks is an exercise of funda- -
mental powers by a legislature which has presumably ‘

considered an issue of public concern and has deter-
mined that banks, in order to ‘operate within the pale

of government protection and approval, must do cer-
tain things . T]hese re algnlatloms fall equally on all

- of the regulated class—all banks must comply, and

bear the related costs 1t is, for all a cost of doing busi-

ness,

That sntuatlon is quite d1fferent from our oase,
- even though the government would label the costs of
) oompl?'mg with a summons as a *‘cost, of doing busi-
ness.’’ This ¢‘cost’’ is not fredmtably part of the bank-
ing business, does not fal upon all equally, and was

not_s eclﬁcally ‘evaluated by the legislature and im- - fj'

posed by it upon all thogg ‘w 10 do a nkmg business, : K

At 5 Slip Opmlon v
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The C‘aurt conduded that because expensepw mcnrred in -
respondmg to:an"IRS Spmmons do-not.fall: equally on ther

’:5‘ s

‘Banks; that such-costs are not a cost; of doing: business, In

e ?’any event, the Court concludéd that.a bank shonld not beﬂj_?f’ -V
~vequired fo b,ear anytJnng otl;er thn;n x}gmmal eosts in-re-.
‘4—sponding to, summonses. ,;.,,s;" . S
In summarfr, W' strongly dlsagree with the argument‘

o that bénks which'are in thé'biisiness of providing finanéial

gorvices to’ their - ‘customers should -be ‘forcad to absorb

+.thé burdentome costs of continnous ‘government’investiga~ :

- tions of their ¢ustomiers’ finanoial” transactions as part of

/A

4

: then' costs of domg b\ismess

. c. THE cuum'nvs smzu OF SUMMONSES
There is no questlon that ﬁnanc1a1 records such as those

maintained by banks . concernmg the customer transaetmns
are 1mportant to the IRS in taxpayer mvestlgathns In

testimony before a House Judiciary Subcommittee on Sep-
tember 8, 1975, IRS Commissioner Donald Alexander

stated that “Aocess to the records of an individual or or-
ganization’s financial transactions is necessary t0 permit
the Service’s Agents to determine whether a taxpayer, has
filed a .correct return. »» However, the practlcal result of
the nnportance of bank records to IRS tax investigations

1is that .each year banks are receiving an increasingly

greater number of IRS administrative summonses request-

"ing an increasingly greater amount of information from™

customer records. This is due in part to improved IRS
audit techniques and a greatly inecreased emphasis on
the s1gmﬁcance of bank records in tax investigations.

The (overnment, in its brief, cites the general proposx-
tion that, ‘‘The public . . . has a right to everyman’s evi-
dence. . .’ as a basis for saying that the banks should pro-
duce the documents requested by the Internal Revenue
Service without reimbursement. However, the analogy be-
tween the production of documents in response to an IRS
summons and presenting evidence in court as a public
duty fails. ‘“Everyman’s evidence’’ has to be made avail-

25
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.. able to the' public \mthout rexmbursement once.’ On the . .
. other hand; bank- custorner records” aré eonstantly sought_.‘ 2

.. by the IRS:'Thé information in' bank ﬁles cannot he‘treated o
S de “everym:m’s“ewdence.” o

" Ori the basis of the séléct’ survey cmiducted by the Anmr-

" “jean Bankérs ‘Association in proparation for this ‘briet, it

is estunated ‘that;.a ‘number ;of laxge. banks receive in ‘ox-
cess of 1,000 summonses- per year. Three of the 22 respond~

E ing banks raported receiving in excess of 1, 500 summonses.
. per year. Twenty-one of the banks listed in thq tablg re- -

ce;ved an estimated total in excess. of 10 000" summonses
in a period of one year. In view of the magnitude of these.
numbers, it is appropriate for Federsl courts to consider
the cumulative 1mpact of IRS summonses on the commerecial
banking system in determining whether they constltute an
unreasonable burden, -

The trial brief filed by the three banks in this case mdl-
cates that it is the cumulative impact of the summonges

‘received which creates the need for. rembursement The
" brief states in part,

Indeed, if these were the last summonses the IRS
would serve on the banks, they would gladly mthdraw'

the defense . .. .
Tt is obvxous that Judge Teitlebaum found the cumu-'
lative number of summonses received by these banks as
pertinent, admitting into the record evidence of the number

h of summonses received in the last year by each bank. See
‘R. 347-349-A.

The issne of the cumulatlve burden of summonses has
been explored recently by the United States District Court
in Utah in the case of United States v. Zions First National
Bank, unofficially reported at 75-2 U.8.T.C. 1 9581. Relying

. ®The Supreme Court in Hurtado v. United States, 410 U.S. 578 (1973)

stated, ‘¢It is beyond dispute that there is in fact a public obligation to pro-
vide evidence * * * and that this obligation persists no matter how financially
burdensome it may be.’’ (Citations and footnote omitted.) However oné com-
mentator has indicated that this duty is not unlimited. ¢¢‘The individual may
fairly demand that society make the duty as little onerous as possible . . .
that some sort of compensation for loss of time be provided.’’ Wigmore, EMma
Section 2192 (4) (McNaughton Rev, 1969).

26



- -on United: States v. Continental Bank & Trust Co,, supm,

A

~the'Court in the Zions case rejected the diseussion of cumu-
~lative burden. It concluded that if a bank has some duty.of
~ cooperation in handling suniinonses, it cannot subsequently
- aggregate.its expenses and argue that the total would be "
- .considered burdensome. This general statement might be
.appropriate for thn'd party record holders who do not re-

. ceive many TRS sammonses annually, but- it should not be
_applied to banks; The extraordinary number of summonses

received annually by the banking industry is a compelling

reason why courts should consider the cumnlative burden

on each” bank in. determmmg whether an unreasonable

financial burden ensts in any ngen case

D. THE DU‘I'Y TO mmant THE commmu.mr OF
'BANK CUS'I'OMBR RECORDS

"The ﬁnal factor which should be considered in assessing
the burden imposed on banks in respondmg to IRS sum-

‘monses is the duty of banks to preserve the confidential
nature of their bank customer records. The confidential -

nature of bank customer records is directly affected by the
reimbursement issue because the IRS frequently offers to
conduct the search through the bank’s files with its own
personnel,’ as it did in this case, ostensibly to reduce the
record search and retrieval costs to the bank.

Most banks refuse to permit IRS personnel to conduct
the record search for the essential reason that such a pro-
cedure would jeopardize or breach the confidentiality of
the records of other bank customers who are not involved

" in the tax investigation at hand. To permit IRS personnel

to conduct the record search presents the tempting op-

portunity to ‘“fish’’ for evidence of tax liabilities of other:

‘ bank customers who are not under, investigation.

-'A bank participates in the private affairs of its custo-

- mers as part of the financial service relatlonshlp that is
_provided for them. Thls relatlonslnp is oreated when a .

10 United States V. Continental Bank & Trust Co., supra, and United Statea v.

- Jones, supra.
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bank aceepts a cubtomer’s money for deposit; ‘or when it
‘makeés dtloan 40 ‘the customer or when it prowdes other

+finaneial or fiduciary gervices, A bank often; receives per- - -

sonal iitformation’ such ‘ag the amount and source of a
custemer ’s “earnings - and- other - income, ‘the amountand

“types ‘of & customer’s 'indebtedness; and the amount -of

payments made* to oreditors. Hlstoncally, banks - have

treated. customenk' finaneial aﬁalrs as conﬁdenhal inna- .

ture, not to be revesled except as reqmred by law. The
right -of privacy of an individual’s financial records—in

. the absen¢s of a known violation of law by the individual
mvolvmg his ﬁnances—-xs an integral element of the: Amer-
- jcan concept of the personal fréedom of the individual.

The Government offered in this case.to supply its own
personnel to carry out the search of the records in each
of the.banks and also offered to prov1de its own copying

~ facilities. See R. 194, 196, and 198-A. The Government has

contended in its brlef that this offer would reduce the

, financial burden on the banks, implying that reimburse-

ment would then not be necessary. We urge that any offer

- by the Internal Revenue Service to conduct a search

through the banks’ files with its own personnel is not a
valid' consideration which affects or otherwise reduces the
right of a bank to reimbursement fbr expenses mcurred in
responding to a summons.

The Answer to the Petition to Enforce ﬁled by each of
the banks in this case states that the information and data
contained in the records sought by the summonses in this
case are treated as confidential by each bank. Further,
testimony at the trial of Richard Lechnar, Manager of

_ the Records Management Section of Mellon Bank, states,

We maintain these records for our customers and

we do have a privacy agreement and that is in quotes,

" it is not a written agreement, with them that we will

protect the confidentiality of their records. They are
not a matter of public record. (R. 313-A).

The District Court Judge recogmzed the prob.lem of
maintaining the confidentiality of the banks’ records and
the necessity that bank personnel conduct the search itself.

28
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The alternatxve proposed b the Government

’thelr substitnted summons, that is, a search of bank- B

" ing records by IRS personnel other than bank per-

R sonnel is unacceptable. The unavoidable fact is that

in conducting such. a search, no well- trained IRS Agent

‘ pertaming to: other people. (R. 461- -A)

, In gupporting’ ‘the District Couit’ evaluatlon of this sehsi-
- tive situation regarding the records of bank cnstomers who
- are not being investigated, we are not seekmg to’ prevent ‘
thie-Internal Revenue Service; from enforcing the provi-

. 'gions of the tax code. Rather, the IRS should be required
* to conduct its investigations in accordance with established

A

procedures which safeguard the. legal rlghts of" ta.xpayers
who are not under investigation.’

Other courts have ruled that a legal duty exxsts upon
banks to maintain ‘the confidentiality of their customers’
records. Any bank which fails to do so may be liable to its
customers for disclosing'information when such disclosure
is not required by law..In Peterson v. Idaho First National
Bank, 83 Ida. 578, 367 P.2d 284 (1961), the Idaho Supreme

' Court stated

It is inconceivable that a bank would at any time
consider itself at liberty to disclose the intimate details
“of its depositors’ accounts. Inviolate secrecy is one
of the inherent and fundamental precepts of the rela-
Rgnsgap of the bank and its customers or depositors.

In the case of United States v. Northwest Pennsylvania
Bank & Trust Co., supra, the Court refused to enforce the
summons as written because it would give the Internal
Revenue Service unlimited access to the bank’s records.

This should not, however, allow the Government
to wander at will through all of the records of the bank.
The IRS must specify what records it wants and what
specific persons, whose records are quoted and not

3 merely des1gnate the records of a given family.
and,

29
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The summons’ whlch g~ sought to be enforced is

um’lecessarily broad ‘and its enforcement in' toto would

- be unduly burdensome on’ the bank as heretofore set

forth and would give the Interrial Revenue Service a
'hcense to roam at will through the bank’s records

Further, the Court re;;ected the IBS offer of asswtance,(

While the TRS has offered to asmst ‘the bank, we.

+do, not believe that the.Imternal Revenue Serv1ce is
~ aunthorized to look at all of the transactions of all of
‘the dépositors on any glven ‘day and that the-bank |
- ghould ‘search against the specific cancelled checks

ﬁq%(iited by the Internal Revenue Servwe itself.

Thus, the oﬂ’er by the Internal Revenue Servme to con-
duct a search through the bank files with its own personnel
should not be considered as a mitigating factor which
would affect the right of the bank to be reimbursed for
expenses in responding to the summonses. In view of the
well-established duty to maintain the confidentiality of
bank customer records, bank: personnel should be the only
persons permitted to conduct a search for the material
requested by the IRS.

N
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, ,' concwston :
'l‘he Amencan Bankers Assoclatmn respectfu]ly urges -
thls Court to affirm the decision of the United States Dis-

“triet Court for the Western District of Pennsylvania with

respect to the reimbursement issue and to hold: that the
Internal Revenue Service must reimburse the Pittsburgh
National Bank, Mellon Bank and Equibank for the costs

‘'that will be incurred in respondiig to the six IRS sum-

monses in this case, for the reasons stated in this brief.

Respectfully submitted, : -~

Jor~ Frerorer Rovrrm, III
Tan Counsel

Hexery C. RuEMPLER
Assistant Tax Counsel

AMERICAN BANKERS ASSOCIATION
1120 Connecticut Avenue, N.W.
‘Washington, D. C. 20036

Attorneys for Amicus_Curiae
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\A BANm’s vaxc 10 IRS PROCEDURES FOR Eummmmns oF CUSTOMER Rscoxns
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g

,,,gw

D . AND szws ON CUs'mm'.n Accouure o
A T Ny N C

e, PB.EEACE R

The American Baukers Assoclatlon has received many inquirtes trom lts mem-
ber banks eoncernlng Internal Revenue Service su monses 'and examinations : -
of bank recordsi and levies on bank customers’ accolints and other property in

conpection with IRS§ tax investigations of bank customers. Banks have ex

riénéed mdny dificulties and misunderstandings in attempting to comply wit h R
‘IRS procedures in-thee areas. This has led to considerable, expense, customer.

complaints, and _possible penajties whlch ‘may be !mposed for failure to comply
properly with IRS requirements,.

This manual is intended to assist bank otﬂeers who are charged with handling
IRS summonses and.examinations of bank records, and.levies on customers’
accouhnts and other property. This manual explains Internal. Revenue Code
. requireiments, suggests practical procedures to be used. in complying with the

Code requirements, explains-options which are avallable to bankers in- certain, .
situations, and. fecommends certain procedures for dealing with. customers in -

. connection with these issues, -

o other form used to make an examination request should be considered unofficial. -

‘The manual does not pertain to IRS examinations ‘made in connectlon with a
bank’s own ‘tax return, Moreover, it does not contain information concerning
itxlllvesl‘sgftions of bank customers by other U.S. government agencies such as

e

Warning: This manual is not a substltute for legal counsel, Each IRS summons,
examluatlon, or levy situation may involve matters which are not treated in this
‘manual and should be referred to the bank's legal counsel.

Inquiries concerning this publication should be directed to John F. Rolph III,.

Tax Counsel (202-467-4202) or Henry O. Ruempler,  Assistant Tax Counsel

(202-467-4932), or' ¢/o The American Bankers Association, 1120 Conneeticut

Ave,, N W., Washington, D.C. 20036 ‘
ONE EXAMINATION AND SUMMON’B OF BANK BOOKS AND Rnconos——-SEchons
7601-7605 oF THE INTERNAL szaxus CobE

A, PBIOB'N) AN OEFICIAL IRS SUMMONS C {~ -

" The Internal Revenue Service is authorlzed to investigate all persons who may

be liable to pay any internal revenue tax.! As part of an investigation, it is
common for the IRS to seek to examine the bank records of the taxpayer under
investigation, In addition to this authority, the IRS may also summon bank
officers to produce such records and/or give testimony.?
. The IRS has developed certain time-saving procedures which are designed
‘to produce information about taxpayers while enabling the IRS to examine a
. taxpayer’'s bank records without resorting to the issuance of an official. IRS
adminfstrative summons for the production of records. I1f-a bank does not respond
" to these informal procedures, or if the information supplied is deemed insuﬂicient,
the IRS will generally issue an official summons, .

At the outset, it is important for a banker to identify an mformal-—-and
unofﬂclal——-'request for financial information about a customer when he receives
it, Since an official IRS summons is made only on Form 2039 (Exhibit 1), any

« Some examples of such informal requests are attached as Exhibits 2 and 3.

* Exhibit 2 is Formm 3N81. Exhibit 3 is ¥Form PL-426. The IRS also uses other

en
%

forms to examine and produce records, but none is the official summons. In
addition, the IRS agent may simply present himself at the bank and ask to
examine records on the prentises,

When an unofficial request for information is made, or wlen an agent presents
himself at the bank to examine records, the bank has the right to refuse to
furnish the information or to refusc to permit the eramination of its records
without statutory penalty.

It is to be emphasized that a bank may choose either to respond affirmatively
to a request to examine or produce records. or it may refuse to respond to such

a request, At least two factors to be weighed in making this decision are:

126 U.8.C. § 7601(a) Internal Revenue Code. (All subsequent section references wm be

to Internal Revenue Code unless otherwise designated.)
2§ 7602 (1), (2) and (3). -
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1. Maintenanoe of Good Qustomer Relations—This involves maintaining, to the .
maximum possible degree, the confidential nature of its customers’ banking trans-
actions, In many cases this 'means 4 bank will élect to refuse an unofficial re-
quest and instead require an official IRS summons. However,iSome IRS requests
are fairly routine and inconsequential—such as whether a given taxpayer has

an account with that particulat bank. In those situations it'my be to the advan-

‘thge of the bank and the customer (and the IRS) to respord to the request when

~ it does not involve a breach of the confidentiality of customers’ affairs. A bank .
could be liable to fts custoiner for disclosing information when such disclosp,‘re_‘

" 18 not required by law.* - ) - A )
s 2. Costs to Bank—The costs to a bank in connection: with an IRS investigation
—_— of a bank customer may vary, depending upon the approach that the bank takes.

Theso costs may involve the diversion of bank employees’ work effort, and the
use of reproduction and other bank equipment. The cost may vary depending upon
whether (a) the bank responds to an unofficial request for records or informa-
tion, and uses its own employées and equipmeént to produce the information
requested or (b) the bank permits an on:prémises examination by the IRS in
which case the IRS may use-its own reproduction equipment.or the bank’s
- reproduction equipment, and bank personnel monitors the examination, or (¢)
the bank refuses to respond to an unofficial request, in which case an IRS-sum-
mons may be issued, which may involve an appearance by a bank officer before
the IRS and the production of books and records, ete. which pertain to the tax
investigation. ‘ : ‘

The costs which a bank incurs in connection with an IRS tax investigation of
a bank customer may or may not be reimbursable by the IRS, depending upon
circumstances. (See Part Three.)
~If the bank voluntarily chooses to comply with unofficial requests,-it should .
consider the following procedure: '

—~ 1,Ask the IRS agent for his identification.
- 2. Verify the name, address, and possibly the soctal security number of the
bank customer against that of the person being investigated. ) A

3. Ask the agent if this specific taxpayer is under investigation for his own
tax liability. If the answer 18 no, the bank should request an official summons.
There is a substantial legal question as to the valldity of an IRS investigation
of other than a specific taxpayer.! -

4. Determine whether the investigation is civil or. eriminal in nature. Crimi-

- nal investigations cannot be conducted with an administrative summons.®

5. Some initial determination of relevance must be made. Generally speaking.
bank records are relevant material in any income tax investigation.® However, if
there is concern that the material requested does not seem to be appropriate
for a tax investigation, the bank should consider refusing the request.:

6. The bank should consider whether the records are sufficiently described
to avold requiring a burdensome search for vaguely specified records.

7. The bank should also consider whether the request would impose an un-
satisfactory financial burden on the bank. - ‘

8. Keep a record of the cost incurred, date of compliance with the request.
and what documents were turned over to the IRS, :

If a bank begins to comply with an unofficial request for the production or
examination of a taxpayer’s bank records, and encounters difficulties or does not
obtain answers from the IRS agent in connection with the foregoing procedures,
it is recommended that the bank should consult counsel on whether to refuse to

aunanert honor the request and request an official summons (Form 2089). The recourse to
Han, the Form 2039 summons will ensure that the confidentiality of the records of
a customer’s banking transactions i¥ protected to the maximum possible degree,

In any situation in which a bank chooses to cooperate with an on-the-premises
examination of bank records, the bank should make every possible effort to pre-
aerve the confidentiality of the records of any other bank customer. For example,
if records of more than one depositor are in a particular file or on a particular

8 §ee Peterann v. Idaho First National Bank. 83 Ida. 10, 367 P. 24 284, (1961). Paton’s
- gllgﬁat 2} 2Ibegal Opinfons, Banks and Banking § 18: 11, Supplement Vol. 1. Compare also
note 20.

4+ Rpe for examnle the following recent cases: U.8. v. Humble 0Oil £ Refining Co.. T4-1
T1.8.7.C. ¥9186 (5th Cir., 1974), aff’e 348 F. Supn. 944 (8.D. Tex.. 1972) : U.8. v. Theodore,
72-1 UV.8.T.C. 9477 (4th Cir, 1973) : U.8. v. Clayton & Co., 73-1 U.8.T.C. 719452 (8.D.
Miss,, 1978) ; U.8. v. Berkowitz, 388 F. Sunn, 897 (E.D. Pa. 1973). =

8 Relaman v. Canlin, 375 U.S. 440. 449 (1964).

8 17.8. v. First National Bank of Mobile, 295 F. 142 (S.D. Ala., 1924), aff’d without opin-
fon 2687 U.8. 576 (1925). -
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role of microfillm, the bank should permit the IRS to examine only such files or
film as pertain to the particular taxpayer.

B. IRS ADMINISTRATIVE SUMMONS

The official administrative summons described in Section 7602(2) of the Code
is Form 2039 (Exhibit 1). This summons is used to obtain the production of
specific books and records which may be relevant to a tax investigation. The Code
provides that the person named in the summons will be r'~qulred to appear before
the IRS not less than 10 days from the date of the summons.” The request for
information may include informatlon concerning a customer's checking account
records or loan applications.®

A summons 18 required to be served in person by an IRS agent. If the summons
18 matled, the bank should refuse it automatically. A summons should be properly
executed. On its face, it should contain the name of the taxpayer, the periods
under investigation, the name and address of the bank to which the summons is
directed, and the name of the IRS officer before whom an appearance will be made.
The summons must identify specific books and records which are to be brought to
the hearing by a bank officer in connection with the tax investigation, The sum-
mons will designate the place and time for appearance as well as the date of issue
and the signature and title of the IRS officer by whom service is made.

A summons will always be accompanied by a Certificate of Service of Summons
which certifies that the summons was served by a designated IRS representative
on the bank on a specified date and time.

— If the summons is properly executed and contains all of the information de-

scribed above, the bank should then decide how to respond. The bank may choose
to comply with the summons or may refuse to comply. Refusal may be based on
one or more good faith challenges to the summons.®

If the bank chooses not to comply with the summons, it is recommended that
it communicate its intentions to the IRS. A willful failure to respond or appear
may result in a penalty under Section 7210 of the Code.*

In determining whether or not there is a basis for making a good faith chal-
lenge to a summons (and thereby requiring the IRS to obtain a court order), the
following factors may be taken into consideration:

1. Is the investigation of a civil or criminal nature? If it is eriminal in nature,
the bank should challenge the summons because criminal investigations cannot be
conducted with an administrative summons.*

2. Is the date for appearance designated in the summons at least 10 days after
the date the summons was served? If the date of appearance is less than 10 days,

" the bank should challenge the summons,*

8. In the best judgment of a bank officer, are the books and records designated
in the summons relevant to a bona fide tax investigation? If they are not relevant,
this is one basis on which the bank can challenge the summons.!?

4. Are the books and records described sufficiently in the summons to enable the
bank to find the records without undue burden? A bank may challenge a sum-

. mons on the ground that the books and records sought are so vaguely described

y,at»

i1

as to impose an undue burden on the bank.*

5. Does the request for information in this summons, standing alone, or in com-
bination with other IRS summonses in tax investigations, impose an undue
financial burden on the bank? If this is the case, it is a basis for making a good

faith challenge.”

78 780 (a).
U.8. Cleveland Trust Co., 474 F. 2d 1234 (6th Clr 1973), cert. den. 42 US.L.W.

8

3190 Oct 9 1974, .
Refaman V. Caplht. supra, note 5. at 445-46. It is understood that some banks, in
refusing to complv with the summong, have successfully requested the IRS to obtain a court

order without spelling out their reasons for challenging the summons.

10 See d!scusslon of penalty under § 7210 in Reisman v. Caplin, supra, note 5, at 44647
and nn. 6 and 8

11 See note 5.

3’ See note 7.

137).8. v. Powell, 379 U.S. 48 (1964).

1 Oklahoma Press Pub. Co. V. Walling, 327 U.S..186, 208-9 (1946); U.S. v. First
National Bank of Mobile, 160 F. 24 532 (5th Cir., 1947). See also U.8. v. Union National
BanJc, 363 F. Supp. 629 (W.D. Pa,, 1973) where a catch-all request was ruled unduly
vague
ByUS. v, Daughm Deposit Trust Co., 385 F. 2d 129 (3rd Cir., 1867), cert, denled 390 U. S
R‘Zi (%ggg} v, First National Bank of Fort Smith, Arkaneaa, 173 F. Supp. 716 (W.D

r

685-738 0—76——14



h e,

P A

4

206

If the answers to any of the above questions indicate a basis tor challenging
tgel lsmmmoms, the bank should consult counsel and consider making such a
challenge.

Although it is under no statutory obligation to do so, the bank may notify its
customer of an IRS summons for records. The bank may have some reference in
its contract with each depositor concerning notification. The bank should not
attempt to advise the customer of his legal rights. If the customer objects to the
IRS examination of the bank’s records, the bank should advise him that, unless
therel is a basis for challenging the summons, the bank is compelled by law to
comply. :

The bank may not avoid the problem of a summons by turning the records over
to the taxpayer and then responding to the IRS by saying the bank no longer has
the records. In that situation, the bank could be found guilty of civil contempt
and liable to the government for damages.* :

C. COURT ORDERS

When a bank does not comply with or challenges an IRS summons, the IRS
may seek a court order to require bank compliance.'” A hearing is held in a
United States District Court for the purpose of discovering if there is any cause
why the administrative summons should not be enforced. It is at this time that
the bank should seek a judicial determination as to the validity of any and all
of its challenges to the summons.!® The court will review the challenges and then
determine whether or not to issue a court order to enforce the summons,'* If the
court issues such an order, the bank must comgly with that order and it may
do so without fear of any liability to its customer.

Two. NOTICE OF LEvY oN BANK CUSTOMERS’' PROPERTY— ( SECTIONS 6331-6334 oF
THE INTERNAL REVENUE CODE)

A, LEVY

If a taxpayer fails to pay his tax for any reason, the government is author-
ized to collect the tax by means of a levy on all the property owned by the
recalcitrant taxpayer.®

In the case of a bank customer who fails to pay his tax, the IRS may serve
a Notice of Levy on the bank to seize all of the<eustomer’s property which is
held by the bank.® Thus, any funds held in the customer’s accounts or any othier
property held, such as money i1 a safe deposit box, are seized by thé government
at the time the bank receives a Notice of Levy. After receiving the Notice of
Levy, the banks may disperse the funds only to the IRS.®

Vo

1. Service of a notice of levy

A Notice of Levy (Form 668-A, attached as Exhibit 4) should be served on
the bank in person by an IRS agent. However, it has been common practice in
some areas of the country to serve a Notice of Levy by mail. Service of a Notice
of Levy by mail is invalid and should be refused by the bank, unless a prior
agreement has been reached between the IRS and the bank to accept such service.
According to the IRS this agreement (Form 4427, attached as Exhibit §) vali-
dates subsequent service of Notice of Levy by matl and designates the particu-
lar bank official to whom the Notice of Levy should be directed. However, there
is no independent authority which supports the conclusion that service by mail
is valld. According to the IRS many banks have found this procedure useful
and have executed such agreements. If a bank chooses to accept a Notice of Levy
served by mail, without having previously executed Form 4427, the bank may

1.8, v. Edmond, 355 F. Supp. 435 (W.D. Okla., 1972).

17 § 7604 (b) ; Reiaman v. Caplin, supra, note 5, at 445-6,

18 Donaldson v. U.8., 400 U.S. 517 (1871) Relsman v. Caplin, note 5, at 4486,

19 The court may enforce only part of the summons or require the IRS to narrow its
request, See U.8. v. Union National Bank, supra, note 14,

» 7.8, v, Jones, 351 F. Supp. 132 (M.D. Ala., 1972) ;: Brunwasser v. Pittsburgh National
ﬁ;zélek. 84-2 U.S.T.C. 19871 (W.D. Pa., 1964), aff'd per curiam 351 F. 24 951 (3rd Cir,,

).
51 £ 6331 (a). )
bl eaauta): 26 C.F.R. § 3018331-1(a) (1) Income Tax Regulations. (All subsequent
sef«;ren%e% o regulation sections will be from the Income Tax Regulations, unless otherwise
esignated.
5 §6332(a).
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lbe 111?319 to its customer in damages if the levy turns out to be wrongful or
nva ' ' ‘

There i8 no statutory duty requiring the bank to notify the customer of the
Notice of Levy. According to the IRS, in all cases, a copy of the Notice of Levy
{8 mailed by the IRS to the taxpayer.® Thus, the taxpayer will have already
received notice of the tax assessment and deficiency.

Final Demand (Form 668-C, Exhibit 6) is often recelved by banks in connec-
tion with a levy. This form 14 a follow-up to the original Notice of Levy to remind
the bank to turn over the property to the IR8. If a bank fails to turn over prop-
erty to the IRS, it is subject to liabllity and penalties.®

2. Effect of a notice cf levy

A Notice of Levy takes eéffect when it is received by the bank officer.” In the
case of personal service, this means that the notice takes effect when the form
s handed to the officer by the IRS agent. In the case of a Notice of Levy served
by ‘mall, the levy is effective when the designated bank officer receives the notice.
In either case, the bank should record on the form the time and date when the
notice is received.

The IRS maintains that once a Notice of Levy is received by any office of a
bank (main office or branch), the levy is effective for all bank offices, as of the
time and date of service.¥ The levy covers any property owned by the taxpayer
and held by the bank, regardless of which office actually has the property.

In certain situations, banks have worked out informal agreements with their
local IRS representatives that the IRS wlill serve the Notice of Levy only on

- the branch where the customer's property is held. These agreements only estab-

lish an informal procedure and do not change the IRS position that a Notice of
Levy served on any office of the bank is effective with respect to property held
in all offices of the bank.

8. Property sudbject to the levy

The general rule is that all property owned by the taxpayer which is in the
hands of the bank is subjected to the levy.® It should be noted, however, that
state law governs the question of whether and to what extent the taxpayer
actually has an interest in property held by the bank in the taxpayer's name.”
For example state law is in control concerning the extent of a taxpayer’s interest
in joint account in a bank,” or in a partnership.”

With .respect to checks in the process of clearance, the general rule is that

‘the levy extends only to those funds actually on hand at the bank at the time

the Notice of Levy is served and not to any other additional amounts which
might have been acknowledged at that time.*

The IRS policy with respect to safe deposit boxes is that a levy merely freezes
access to any box owned by the taxpayer. The bank should not allow the IRS
to examine or remove the contents of any safe deposit box without the tazpayer’s
consent or a court order.

In certain situations the bank may claim or assert a superfor interest in
amounts owed to it by the taxpayer agalnst the amount subject to the levy. This
can be accomplished in one of two ways. First, the bank may simply set off the
amount and turn over the remaining funds subject to the levy and commuticate
in a reasonable way to the IRS that it is asserting the right of set-off.

., The bank right of set-off has been the subject of controversy. The courts have
said that a right of set-off exists if it is exercised by the bank to the extent
required by state law before the service of the Notice of Levy®

2 Form B48A is actually a three-part form : an original and two carbons, The last carbon
is labelled, “Part 3—To Be Furnished To Taxpayer.”

25§ 6332(c¢) (1) and (2).

8 Soe generally, U.8. v. Pittman, 449 F. 2d 623 (7th Cir., 1971) ; U.8. v. Eiland, 228 F.
2d 118 (5th Cir., 1955).

1 There {8 a different rule governing a levy on property held in a forelgn branch of a
U.S. bank. See Regulations § 301.6332—-1(a) (2).

8 Regulations § 301.6331-1(a) (1),

9 Aouilino v. U7.8.. 363 U.S. 509 (1963) ; U.8., v. Bess, 357 U.8. 51 (19588) ; Morgan v.
Commissioner, 309 U.8, 78 (1940).

20 Rev. Rul. 55-187, 1955-1 C. B. 197,

31 Rev. Rul. 54218, 1954-1 C. B., 285. "
47'5 !}ﬁvbnﬂ;"cmfgq’fi IRB 1973-29, 11; U.8. v. Guaranty Bank & Trust Co., 86 F. Supp.

B See U.S. v, ﬂterllng National Bank & Trust Co., 73-2 U.8.T.C. 1 9494 (8, D. N.Y.. 1978)
anpeal docketed No, 73-2300-01 24 Cir,, 1973 ; U/.8. v. Bank of America National Trust &
Savings Assn., 229 F. Supp. 908 (8. D. Cal,, 1064), aft’d 3456 F. 2d 624 (Oth Cir., 1965),
cert. denfed 382 U.S. 927 Bank of Nevads v. U.8., 251 F. 24 820 (8th Cir., 1957), cert.
den. 3856 U.8. 939 (1959).
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In exercising a right of set-off, a bank should consult an attorney on its priori-
ties vis-a.vis the government.* Banks which have withheld funds because of a
mistaken belief that they had a superior interest—and therefore exercised a
right of set-off—have been subject to the penalty for failure to turn over the
funds to the 1IR8.* Also, the bank may turn over all the property subject to the
levy and then bring a civil action under Section 7426 to recover which is subject
to a superior interest in the bank's favor.*

Once the bank has turned over the property to the IRS it is discharged from
any obligation to the owner of such property.” However, if the property sur-
rendered {& not properly subdjeot to levy, the bank is not relieved from liability
to the owner of such property.* T

The federal income tax regulations provide that the owner of property which
has been mistakenly surrendered in response to an IRS levy may obtain admin-

istrative relief under Section 6348 of the Code or may sue to recover the property -

under Section 7426.® If a bank has mistakenly surrendered property in response
to aris{RS levy, the bank may seek to recover such property under the same Code
provisions,

4. Penalty provisions

Failure to turn over property subject to a levy can result in liability in the
amount of property levied plus costs and interests, and 50 percent of such amount
as a penalty under Section 8332(c) of the Code.* The penalty for failure to sur-
render property will not be applied if & bona fide dispute exists regarding the
amount of property subject to the levy or concerning the legal effectiveness of
the levy itrelf.” However, there 18 no formalized procedure on how this bona fide
dispute is handled. Banks should consider consulting counsel if there is some
reason to believe that the amount of property levied is incorrect or if there is
some reason to feel that the Notice of Levy is defective in any way.

B. EXHIBITION OF BOOKS AND RECORDS IN CONNECTION WITH AN IRS LEVY

If an IRS levy “has been made or is about to be made' on a bank customer's
property held by the bank, the IRS is authorized to request the bank to exhibit
books and records concerning the customer’s property.“

If the bank has not received a Notice of Levy prior to or in conjunction with
any form of request to exhibit books and records, the bank should determine
whether a levy has been made or is about to be made. Unless the answer is in the
affirmative, the bank should refuse to exhibit its books and records. It is possible
that the IRS may wish to examine records prior to a levy; however, the agent
must inform the dbank that a levy {8 about to be made, and an assessment has
already been made.

The IRS may make the request for bank records in any one of three ways. First,
an IRS agent may request, in person, to see the records. Second, the IRS may
serve Form 2270—Notice of Requirement to Exhibit Books and Records— (Ex-
hibit 7) either in person or by mall. This form requires no written response on the
part of the bank. It advises the bank that the IRS wishes to examine the bank
records of a named taxpayer. Third, the IRS may use some form such as Form
RO SE FORM ACTS 11 (BExhibit 8) which requests the bank to answer certain
questions concerning the taxpayer's accounts and mail such answers to the IRS.
According to the IRS, the bank may refuse to respond to any of these requests
without statutory penalty. However, in the event of such refusal, the IRS may
issue a summons under Section 7602 to examine the records.

% Hee §§ 6321-6325 which determine the priority of competing interests in property sub-
{Iect to a federal tax len. For example, see U.8. v. Wyoming National Bank of Casper, T4-1

.8.T.C. 19208, (D. Wyo., 19783). i
8.8, v. Firat National Bank of Commerce in New Orleans, 73-2 U.8.1T.C. {9751,

- (E. D. La,, 1878) and U.S. v. Sterling National Bank ¢ Trust O%Idoufr% note 33.

% Citizens Bank & Trust Co., 0f Md. v. U.8.,, 344 F. Supp. 866 (D. 972).
bl heaazid).
s eﬁula fons § 801.6332-1(c).
z"’t‘:ahz ') (1) ana (2

¢ an .
a ’legulaslona f 301.683)2—1 (b)(2).
4§ 6333
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THREE. REIMBURSEMENT FOR PRODUOTION OF BANK RECORDS

-

As previously discussed, a bank usually incurs certain costs when it responds
to an IRS request for information about a particular bank customer. The amount
of these costs varies depending on (1) the amount of information requested, (2)
how the bank records are stored, and (3) the method by which the information
is retrieved from the bank files. It is established that a bank must bear some
of the cost of cooperating with the IRS in a tax investigation.* However, in
cases where the costs of record retrieval are substantial, the IRS may be asked
to share in those costs. In fact, some banks routinely charge the IRS in cases
which a large amount of information is requested.

The major difficulty in this area is that there is no uniform practice for reim-
bursement of bank costs. There is no statutory provision authorizing IRS reim-
bursement of any cost in connection with the examination and production of bank
records, However, a standardized witness fee and mileage fee is paid for any bank
representative who appears before the JRS and gives testimony.* Some banks
have obtained reimbursement through informal agreements with revenue agents
and district directors, whereas other banks have been unsuccessful in obtaining
such agreements. -

The National Office of the IRS takes the position that banks should not be
reimbursed for record production costs (including extra bank man-hours) because
the IRS will bring its own reproduction equipment and personnel onto the bank
premises to reproduce the records without cost to the bank. This IRS position
ignores the fact that the bank is under a duty to preserve the confidentiality of
the records of its other bank customers who are not under investigation at that
time. Thus, it would always be necessary for the bank to have at least one em-
ployee monitoring the IRS investigation. The IRS states that, in the examination
authorized under Section 7602, it usually does not seek to obtain copies of bank
records but, instead, seeks to examine the actual records of the bank customer,
It is nnderstood that if the IRS requests a bank to make copies of a taxvayer's
financial records, it will reimburse the bank for the coples requested.®

According to the IRS, the only situation in which the bank will be reimbursed
for costs other than costs of reproduction is the situation in which a prior agree-
ment has heen executed between the bank and the IRS Assistant Commissioner
(Compliance) concerning such reimbursement. Presently, there is only one such
agreement in operation and that situation involves a central storage facility
situated in a separate location and used by a large number of banks.

At the present time, several cases are pending in the federal courts concern-
ing the extent of the bank’s right to reimbursement from the IRS for these costs,
The adjudication of these cases may result in a more definitive rule which will be

uniformly applied.
Four. IRS ForMs

Exhibit 1—Form 2039

Summons

BExhibit 2—Form 8N81

Unofficial Summons

Exhibit 3—Form P1—426

Unofficial Summons

Exhiibt 4—Form 668A

Notice of Levy

Exhibit 5-—Form 4427

Agreement to Accept Notice of Levy by Mail

Exhibit 6—Form 668C

Final Demand for Levy

Exhibit 7—Form 2270

Notice of Requirement to Exhibit Books and Records
Exhibit 8—Form RC SE ACTS 11

Unoflicial Request for Information in Connection with Levy

s U.8.v. Dauphin De()osu Trust Co., supra, note 18.
4“8 -U.8.C, §503(b)(2); Roberts v. U.8., 397 F. 2d 988 (5th Cir.,, 1868) ; Rev. Rul.
68-645, 1968-2 C,B. 599,

6 U.8. v. Jones, supra, note 20 ; 43 Cowap. Gen. 110 (1963).
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Exhibit 1-—Form 2039

rorm 2039
(Rev, Oct. 1968

In the matter of the tax liability of

Internal Rmhuo District of

Period(s)

The Commissioner of internal Revenue

To s— —

At

Greetings: \br.o'um are hereby summoned and required fo appesr

testimony relsting to the the

of the tax liability of the above named person for the
peariod(s) designated and

duce for sxamination the following books, records, and

Place and time for appearance:

at

an officer of the internal Revenue Service, to give

papers at the place and time herelnaRer sat forth:

on the day of

Failure to comply with this summons will render you liadis to
procesdings in the district court of the United States or before
& United States commissioner or magistrate to anforce obedience
Issued under authority ot the Intemat Revenue Code

this day of

o'clock M

to the requiremants of this summons, and to punish default or
discbediencs.

19

Original

Signature

Titie
Fomm 2039 (Rav. 10-49)
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Certificate of Service of Summons

(Purswent b Section 7603, Internsl Movenus Code)

le-mlfythntlumd(m summons shown
on the tront of this form on:

Dete
How . [J [!handed an attested copy of the summons to
the person (o whom it was directed, .
Summons
—- Was
Served [ ieftan attested copy of the summons with the
following person at the {ast and usual place of
abods of the person to whom it was directed
Signature Title
$ec. 7603

Service of Summons

A summons fssued under section 6420{e)(2),
6421(12), 6424(d)(2), or 7602 shall be served
by the Secretary or his delegate, by on attested
mmnmunmmwm

is directed, or left st his lest and ususl place
obode; and the certificate of sarvice signed by
the person serving the summons shall be evi-
dence of the facts it states on the hearing of an
spplication for the enforcement of the sum.
mons. When the summons requires the produc:
tion of books, papers, records, of other dats,
shail be sufficient if such books, papers, reconds,
or other data are descrided with ressonable

L™

§

Fotm 2039 {Rev. 10-69)




form 2039-4 Summons

in the matter of the tax liability of
- Internal Revenue District of
b .
Period(s)
The Commissioner of internal Revenue
To
At
Greetings: You are hereby summoned and required to appear testimony relating to the tax labllity or the collection
before of the tax liabllity of the above named person for the

peariod(s) designated and to bring with you and pro-
duce for examination the following books, records, and
an officer of the Interns! Reveanus Servics, to give papars at the place and time hereinafter set forth:

Place and time for appearance: _

t t

on the dayof ______ , 19 at o'clock __.M.

num to comply with this summons will render you liable to to the requlr ts of this and to punish default or
in the court of the United States or before disobediencs.

# United States K or mag to enforce obedience

Issued under authority of the Interna! Revenue Code

this day of , 19

Attested Copy

Signature Titie
R Form 2039-A (Rav. 10-89)

A




Excerpts From the
internal Revenue Code

Sec. 7602

Examination of Books and Witnesses

Fot the purpose of sscertaining the cor-
rectness of any return, making a return
where nons has been made, determining
the liability of any person for any internal
revenue tax or the liability at law or in
equity ol any mnmm or ﬁduehry of any
person in resp any &

tax, or collecting My such liability, the
Secretary of his delegate s suthorized—

(1) Yo examine any books, papers, rec-
onds, or other dats which may be relevant
or material to such inquivy;

(2) To summon the person liable for tex
ot required to perform the act, or any
officer or empicyee of such parson of any
person having possession, custody, or
care of books of sccount containing en-
tries relating to the business of the person
lable for tax or required to perform the
act, or any other person the Secretary or
his delegatle may desm proper, 10 sppesr
before the Secratary or his delegate at @
time and place named in the summons
and to produce such books, papers, rec
ords, or other dets, and 10 give such testi-
mony, under oath, 83 may be relevant or
materiat to such inquivy; and

(3) To take such testimony of the person
concerned, under oath, as may be relevant
or material to such inquiry.

Sec. 6420
Gasoline Used on Farms

L] L]
() Appliceble Laws—
L ] L] »
(2) Examination of books end wit
nesses.—For the purpose of ascertalning
the correctness of any claim made under
this section, or the correctness of any pay-
mant made in respect of any such claim,
the Seccetary or his delegate shall have
tha authority granted by paregraphs (1),
(2). and (3) of saction 7602 (relating 10
examination of books and witnesses) as if
a\c claimant were the person iable for
x.
- . [ ] .

Sec. 6421

Gasoline Used for Certain Nonhigh-
way Purposes or by I.ocal Transit
Symm
L] []
n N»lmbh Laws—
L] L] *
(2) Exemination of _books and wit.
nesses.—For the purpose of ascertaining

_ hearing of an

the cofrectness of any claim made under
this section, or the correctness of any
payment made in respect of a
claim, the Secretary or his delegate shalt
have the authority grented by parsgraphs
(1), (2), end (3) o! section 7602 (relsting
10 examination of bosks end witnesses)
::' :f the claimant were the person lisble
ox.

L] . L]
Sec. 6424

Lubricating Oil Not Used in nghmy
Motor Vi Oh{c

. . .
(d) Applicedle Laws—
. . .

(2) Exsmination of looh and Wit
nesses.—For the p

production
papers, records, or other deta, it shall
sufficient if such books, papers, records,
or other data are descrided with resson-
able certainty.

Sec. 7604 )
Enforcement of Summons

(s) Jurisdiction of District Court.—If any
person s summoned under the internal
revenve laws 10 appesr, 1o testity, or to

produce books, papers, records, or other
duh. the United States district court for
the district in which such person resides
o lis ;l&und shall l:;n lurnflctlo: b& ;‘

" . s to compel such atte
Ance, L6simony, of production of books,
papers, rocordt. of w\u cm

the correctnass of any clalm made under
this section, or the correciness of any pey-
ment made in respect of any such claim,
the Secretary or his delegate shall have
the authority granted by paragraphs (1),
(2), and (3) of section 7602 (relating to
samination of books and witnesses) as
i‘l‘ the claimant were the person lisble for
x.

Sec. 7603
Time and Place of Examination

(2) Time and place.—The time and place
of examination pursuant to the provisions
of section 6420(0)(2), 6421(N(2), 6424
(d)X(2), or 7602 shalt be such time and
place as may be fixed by the Secretary or
his delegate and as are reasonable under
the circumstances. In the case of & sum.
mons under authority of paragraph (2) of
section 7602. or under the

(b) Ent t ".“ y person
d th “20(0)(?).

6421(1(2), “24(4)(2). or 7602 neglects
of refuses to obey such summons, or to
produce books, papers, records, ot other
data, or to give testimony, 83 required, the
Sacretary or his delegate may apply to the
Judge of the district court or to 8 United
States commissioner ' for the district with-
in which the person 50 summoned resides
or is found for an attschmant against him
a8 for a contempr. it shall be the duty of
the judn or commlulgmt_: to hear W

y proof s
meds, to muo an amehrmn!. directed to
somae proper officar, for the arrest of such
person, and upon his being brought defore
him to proceed 10 & hearing of the case;
and upon such hearing the judge or the
United States commissionsr® shall have
power to make such order as he shall
desm proper, not inconsistent with the
law fot the P"""’"’t"o"'g of contemprs, !o

the

authority of section 6420(e)(2), 642!(0
(2), or 6424(d)(2). the date fixed for ap-
pearance before the Secretary or his dele-
gate shall not be less than 10 days from
the date of the summons.

L] L] .

Sec. 7603
Service of Summons

A summons issued under section 6420
m(z), 6421(1)(2), 6424(d)(2), or 7602
shalt be served by the Secretary or his
dcluau, by an attested copy delivered In
hand to the person to whom it is directed,
or feft st his last and usual piasce of
adbode; and the certificate of sarvice signed
by the person sarving the summons shall
be evidence of the facts l'iosmn on the
pplicath ¢ the enk

€U, & COVERERENT PAINTOK OFFICE ) 1040 O - NY-¢40

and to punish :uch parm
lor his default or disobedienc

. ”t‘%hd $tales maglstrate, pursuant to

Sec. 7210
Failure To Obey Summons

Any person who, being duly summoned to
appear to testify, or to appesr and pro-
duce books, accounts, records, memo-
randa, or other papers, 8s required under

sections  6420(e)(2), 6421(7)(2). 6424
(d)(2), 7602, 7603, and 7604(b). neglects
to appedr or 10 produce such books, ac-
counts, records, memorsnda, Or other
papers, shall, upon conviction thereof, be
fined not more than $1,000, or imprisoned
not mofe than 1 year, or both, togethes
with costs of prosecution.

[EARLRTITI] ] fotm 2039-A (Rev. 10-68}
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Address ony reply e

Pivector
internal Revenue Service

Oote: Ihmlﬁ.h

Bepartmeit of the Treasury

Names of loum';tx

Yeors:

We would appreciate your help in connection with a Federal tax
matter conocerning the taxpayers named above. Please send us the infor=-
mation requested below.

We are making this request under the authority of seotion 7602 of
the Internal Revenue Ccde, and any inforzation you furnish will be
held in striet confidence. We have enclosed a self-addressed, postpaid
envelops for your convenience in replying. The copy of this letter is
for your records.

Thank you for your cooperation.

Sincerely yours,
Distriot Diresctor
Enclosures:
Copy of this letter
Envelope

REPLY

Records of our institution show the above taxpayers have or had
acoounts as cheoked bslow., Details of the accounts checked YES are
shown on the back of this letter.

YES NONEK YIS NONE
Checking Accounts O a Safe Deposit Boxes a
B Savings Accounts O O Other Accounts or O O
Savings Certifi- O 0O Transactions
cates
BIGNATURE OF BANK OFPICIAL TITLE DAYE




CHECKING ACCOUNTS BALANCSE

IN NAME OF, AND - NY ™vrE JAN. 1, 19 JAN. 1, 19 JAN. §, 19
SAVINGS_ACCOUNTS wTEResY

IN NAME OF, AND ADDRESS - ACCOUNT NUMEBER 19 19 19
TRUSY ACCOUNTS ~ - BALANCE

1N NAME OF, AND ADDRESS - ACCOUNT NUMBER JAN. 1,10 JAN. 1,10 JAN. 1,10
SAF DRPOSIY BOXES LOCATION

IN NAME OF . AND A . \

NAIN OFFICE OR BRANCH ADDRESS

LOANS OR MORTGAGES OF LAST 3 YEARS

Y
DATE ORIGINAL | cLosgp] iFoeEN.
N NANE OF. ANO ADDRESS uabE | emincieaL | ves/no | monTHLY PAY'Y.
SAVINGS CERTIPICATES
DATE | AMOUNT | LenaTHOF
IN NAME OF. AND ADDRESS [ o A Rpirbud REMARKS

OTHIR TRANSACTIONS
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U.8. TREASURY DEPARTMENT

INTERNAL REVENUE SERVICE
DISTRICT DIRECTOR

1N REPLY REFER TO

Code 421

In connection with routine activities of the Internal Revenuc Service information Is desired regard-
-. ing the financial transactions reflected on your records with regard to

The information desired is requested in accordance with authority granted in Section 7602 of the
Internal Revenue Code, and it would be appreciated if you would make your records available
to the extent required by the Internal Revenue Service.

Very truly yours,

Internal Revenue Agent
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DEPARTMENT Oi' THE TREASURY ~INTERNAL REVENUE SERVICE
CREV. OCY. 1071)

T NOTICE OF LEVY

10

L -

. - ORIGINATING DISTRICT

You are hereby nolified that there is now dus, owing and vnpaid to the United Stales of America from the laxpayer

whose name appaors below the sum of > $
KIND OF TAX OATE OF UNPAID STATUTORY
TAX PERIOD ENDED ASSESSMENT IDENTIFVING NO. 2&5;‘,&?{7 ADDITIONS ToraL
$ $ $

TOTAL AMOUNT DUE

You are further nolified thal demand has been mode for the amount set forth herein upon the loxpayer who has
neglecied or refused to pay, and that such amount Is still due, owing, ond unpaid from this 1axpayer. Accordingly,
you are further notified thot oll property, rlgh!s fo properly, moneys, credils, an¢ bank deposits now in your pos-
sestion ond b||on11n9 1o this faxpayer (or with respect lo which you are obligated’ ond oll sums of money or other
obligotions owing from you 1o this taxpayer, or on which there Is o lien provided undar Chapter 64, Internal Rev-
enue Code of 1954, are hereby levied upon and seized for satisfaction of the aforesaid tax, logether with all addk
tions provided by law, and demand is hereby mode ug»on you for the omount necessory to satisly the liability set
forth herein, or for such lesser sum as you mog be Indebled to him, 1o be applied a3 o payment on his tax liabllity,
Chaecks or money orders should be mode payable lo "lnlernal Revenus Service”.

SIGNATURE TITLE

ADDRESS (CITY AND STATE)

CERTIFICATE OF SERVICK

| hareby cartify that this lavy wos served by
dalivering a copy of Ihis notice of lavy to
the person named below,

{Nome and Address of Taxpayer)

r_ _I NAME

TITLE

OATE ANO TIME

L -

SIGNATURL OF REVENUE OFFICER

PART | — TO BE RETURNED TO INTERNAL REVENUE SERVICE

roam 668 Ay, 16700
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Agresment to |
Accept Notice of
Levy by Mail

{ammmmnmwmmy

n-'mm.m' ""

A Notics of 'L Forin 668-A, attaches
funds due an em, o, 'X) aopom:'v. or other
otice :'. I.mo:n would appnolm’v;our
following these instructions:
1, PieaAse have representative sign,
dste, and note the ?:n recelved above ygm
xmo ond address on all three parts of the

2. It you have funds due the person named,
rmu send us yom- check, Mrtble to the
rnal Revenua Service, sttached to Part 1.
You maey kesp Part 2 lor your rd| Plnu
give Part 3 to the person na

3. If you 6o not have funds duo the
named, ptuu note this on the face of Part l
Then return all three pants of the form to us.

Thank you for your cooperation.

Form 4427 (Rev. 3-72)

The firm or individual named above agrees:
1. That the District Director may serve Notices of Levy, Forms
668-A, by mail to;

and further agrees
2. To send the amounts due under the Notices of Levy to the
District Director by check or money order, payable to the
internal Revenue Service.
If employsr, please furnish the following information:
Our psydsys for employees are
We will require Forms 668-A

days before paydays.

Signaturs of firm representative or ladividusl named above

Ares code and phone number Date
g of 1] Servics rep
Ared code and phone number Oste

P0 220.9%
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Exhibit §—Form 888G
. s, "llAlURV 0"ARY“N1‘ « INTERNAL REVENUE SERYVICE
ronm 668-C
(REV. MAY 1967} FINAL DEMAND
SaTAIST Fau
76 ‘
On 19, there was served upon you a levy, By leaving with

at a notice
of levy, on all propetty, rights to property, moneys, credits and bank deposits then in your possession, to the

credit of, belonging to, or owned by of

who was at the time, and still is, Indebted to the United States of America
for unpald internal revenue taxes, together with additions provided by law which had accrued thereon at the time of levy,

and which amounted at that time to the sum of § . Demand was made upon you for the amount set
forth in the notice of levy, o for such lesser sum as you may have been indebted to the laxpayer, which demand has
not been met.

‘

Your attention is invited to the provisions of section 6332, Internal Revenue Code, as follows:

SEC. OML suam:ﬁ:_glor 0 TY SUBJECTTO EE‘\!‘“"“ ), any petson in possession “ tor “" tod 'm‘ apect 10}
3 re
tights to rfopﬂly lublocl t vv upon uhlch o lnvy ha- baen Sn ' demand 3?"»- So cretary of hi g legate ':: of Bu m”mnay'
ot rights ohllqu ton} 10 the. 5«" ry o his dohqetv. uco»l auch part of the property of mhll as h, al the time of & de-
. lu%?ycl 1o an ome)wnm undet ai
evy.—
Enonl o: Lm:enﬂ 1 Liabiltly~An rson who falls or reluses to surtender ai rty of rights o property, sub levy, upon
demand b; the retary or his dQloqal. {mu h’-’ﬁ wle In his own non and estale to Jnf'fr l’cyhl :neo lum Fg\’nl u!'mu 3:':‘:'!:' u‘g'mp-
oﬂr o rights not 8o surendered, hul nol exceeding the amounl of s {ot the colloeuon of which such l"g ao ot with cos
interest on such sum at the ra g Hﬂl ana om the dch of such lavy, Any amount (othet { contl?neen undet this pcn-
graph shall b:,eue-nod 3 1] \M In In my non ol which such levy was made.
ght : ma"i: o o0 fal tuses o T uch 'peo;r'«" e e 25 {1J A ony petson required 1o aurrendar prope ox
o s lo refu u u on B able
m '.c ml | pomnl ol ﬂmn\ neevmbh under pu'racc;;. (i) Jé% ol such penalty sha 11 be credit " oqainsl the tox n-ﬁ'urﬂ
!0
mnl of {of obli, Nwm\n- cno) Nﬂ ot tights to property & bocllolt
vmehc‘c m%t&. mrl ot his dd'o%a o, ” FF tly o ri‘g‘hu to mr{y (o ’ na :m
he Mmm\ [ H fth n °r§' e o m “"' . ':."l‘.'f..“"f-‘&:’i”’u‘i"w‘ ndet or m’. I3 ol ale u"-hr‘.ﬁh is
with res, opqt e gun cq
:gc: fied pureuan ""“ ’:‘ 9, . hc l ol LA d (rom a I’° 1lity to any beneliclary 'Ilhﬁ fom

lor
R S b I A A T AT
he obligation.

Demand is again made for the amount set forth in the notice of levy, §. ,of {or such lesser sum
as you may have been Indebted to the taxpayer at the time the notice of levy was served. If you comply with this
{inal demand within five days from ts service, no actlon will be taken to enforce the ptovisions of section 6332 of
the Internal Revenuc Code. If, however, this demand is not complied with within five days from the date of its serv-
fce, it will be deemed to be finally refused by you and proceedings may be instituted by the United States as author-
ized by the slatute quoted above,

SIGNATURE TITLE ADORKSS (City and State)

CERTIFICATE OF SERYICE
| heteby certify that this Final Demand woa setved by handing a copy thereof to:

NAME TITLE
PLACE OATE TINE
NEVENUE OF FICER (STgnaiare) - DATE

-
ronu 668-C (rev. s4n
U, &, QOVERNMENT PRINTING OFFICE : 187) O - i0) - 012
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Exhibit 7—Form 2270

rorn 2270 OEPARTHENT OF THE TREZASURY - INTERNAL REVENUE SERVICE

RV, MAR. 1960 NOTICE OF REQUIREMENT TO EXHIBIT BOOKS AND RECORDS

To: (Name and address of person holding books or records)

Texpeyer: (Name and oddress)

Please make available for my examination any books or records in your possession or coatrol containing evi-
dence relative to property or rights to property belonging to the above named taxpayer (ot in which the taxpayer has an
interest) as of the date of service of this Notice, or if a noticeoflevy has been served, as of the time of service of
such notlce of levy. The inspection of these records is necessary because a levy has been made or is aboul lo be
made on property of rights to property belonging to the above named taxpayer. Authority for this request is provided by
section 6333 of the Internal Revenue Code and corresponding requlations, which are quoted below.

.

AEVENUEK OFPFICER f?w"l OFFICE ACDARS DATE

EXCERPT FROM INTERNAL REVENUE CODE OF 1934
SECTION 6333. PRODUCTION OF BOOKS

1f a levy has been made or is about to be made on any property, of tight to property, any person having custody -
ot conteal of any books of tecords, contalning evidence o statements relating to the property or right to property subject
;: levy, shall, upon demand of the Secretary or his delegate, exhibit such books or records to the Secretary ot his
legate.

REGULATIONS ISSUED UNDER SECTION 6333

SECTION 301.6333-1. Production of Books. If a levy has been mode or is about to be made on any preperty or tights to
ptopetty, any person, having custody or control of any books or records containing evidence cr statementa relating to the
property ot tights to property subject to Jevy, shall, upon demand of the internalrevenue officer who has made ot is about
to make the levy, exhibit such books or records to such offfcer.

0 75001 . roru 2270 (rev. 369
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Exhibit $-—Form RC 82 ACTS 11 -

Department of the Treaswry

- District Directieor

- internal Rovenue hfvloo

Oste: lhuﬂm&

Notice is given that

is indebted to the United States for unpaid Internal Revenue tax, Therefore,
under authority of section 6333 of the Internal Revenue Code (quated delow),
please furnish the information indicated by the box checked.

DISTRICT DIRECTOR

By!
(Revenue Officer)

D BANK ACCOUNTS AND SAFE DEPOSIT BOX

. CNECHING ACCY.BAVYINGS ACCT. SERIAL NO. OF $AFE DRPONIY BOX
Present credit balance on (f aay)
eposil in mmmme—— ) $
[0 10N INFORMATION, ETC.
ONIGINAL AMOUNT OF OUTSTAND: | PASSENT UNPAID BALANCE DATE LOAN MAOEK
ING LOAN
$ $
ACPAYMENT TEAMS OESCRIPTION OF COLLATERAL

QTMER INFORMATION (As requesied)

EXCERPT FRON INTERNAL REVENVE CODE
Section 6333, PRODUCTION OF BOOKS = [f a tevy has been made or is about to be made on any propenty,
or right 1o property, any person having custody or control of any books ot records, coataining evidence or

statements relating to the property or right to property subject to levy, shall, upon demand of the Secretay
of Ais delegate, exhibit such books or records to the Secrelary or his delegate.

RC SE FORM ACTS-11 (12-71)

65-738 0—76——138
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Ang.’mc;ﬁn ?xvnb Iém?nns Umon.I '
‘ as .0.,, November 17, 1975.
Hon, Froyp K. HASKELL, nolom ' '

Ohairman, Subcommittee on Administration of the Internal Reven}ce COode, Senate
Finance Commitiee, Washingion, D.C.

DEeAR SENATOR HASKELL: We appreciate the invitation by Subcommittee staff
to testify at your hearings held November 5 on the use of I.R.S. summons for
taxpayer financial records. As we were unable to appear that day, we would like
to submit this prepared statement for the hearing record,

I would like to take this opportunity on behalf of the ACLU to urge you to
consider as a model for dealing with I.R.S. inspection of bank records S, 1843,
a bill which would insure that bank customers have notice of and an opportunity
to challenge any federal government access to thir bank records before such
access takes place. As it now stands, the bank customer is totally helpless unless
the bank insists on a subpoena and chooses to notify the customer, steps which
involve the bank in expense, inconvenience and, perhaps most significant, con-
troversy with the government., S, 1343, which has had bipartisan sponsorship in
both Houses of Congress for several years, would solve the problem. __

Of course, we would be happy to work with you or members of your staff at
any time on this problem.

Sincerely yours,
HoPE EABTMAN,
Associate Director.,

AMERICAN CIVIL LIBERTIES UNION

STATEMENT OF HOPE EASTMAN, ASSOCIATE DIRECTOR, WASHINGTON NATIONAL
OFFICE, AMERICAN CIviL LIBERTIES UNION ON INTERNAL REVENUE SERVICE
SUMMONS FOR TAXPAYER'S FINANCIAL RECORDS .

. My name is Hope Eastman. I am a lawyer and the Associate Director of the
Washington National Office of the American Civil Liberties Union, a non-profit
organization wholly devoted to the protection of our rights and liberties under
the Constitution. —

It is the position of the ACLU that individuals who choose to conduct their
financial and political lives with the aid of a bank should in no way lose the
constitutional and statutory protections they would otherwise have if they alone
kept a record of their financial dealings.

As will be developed more fully in this statement, there is an urgent need for
legislative action to safeguard the expectation of privacy held by each citizen
who uses the facilities of banking institutions to conduct his or her routine at-
faire. We urge you to enact legislation to stop informal government access to
bank records without the knowledge of the customer and to provide that the cus-
tomer will have notice of and an opportunity to challenge attempts to search his
or her bank records.

The need for legislative safeguards

An indfvidual’s banking transactions are a mirror to his or her life, especially
political life. Information about the groups one joins, the publications to which
one subscribes, the books one buys, and the causes one supports may all be deter-
mined from an examination of bank records. The revelations over the last few
years suggest that fears that bank records will become a tool of political sur-
velllance are quite real and deserve Congressional attention,

A person writing a check or making a deposit in a bank assumes that these
transactions are no one’s business but his or her own. People assume they can use
checking accotints without there being dossiers on their lives and political assocla-
tions. Traditionally, the guarantee of confidentiality and privacy had been
thought to be at the heart of the relationship between the bank and its customers.
Courts have traditionally recognized that this is so. .

(225)
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“Inviolate secrecy is one of the inherent and fundamental precepts of the
relationship of the bank and its customers and depositors.” Peterson v. Idaho
First National Bank, 88 Ida. 578, 367 F.2d 284, 200 (1961) ; see also Zimmer-
man v. Wilson, 81 F.2d 847 (8d Cir. 1936) ; Unéted States v. First National
Bank of Mobile, 67 F. Supp. 616 (S.D. Ala, 1948) ; Brex v. Smith, 146 Atl. 34,
86-7 (Ch. N.J. 1929).

In fact, however, bank customers do not enjoy the privacy that they thought
they had, since the federal government asserts an essentially unrestricted right
to examine bank accounts, limited only by the bank’s willingness to cooperate. An
examination of the government's brief filled in a case pending in the Supreme
Court demonstrates the position being taken by the Department of Justice:

~ “{Bank] records do not constitute the bank depositor’s private papers, since
thé bank owns and possesses them ... A bank depositor has no justifiable
expectation that information he conveys to the bank in the course of his

- transactions with it will remain private, ’ o :

. Brief for the United States, United States v. Miller, cert. granted (No. 74—
1179), p.'11-2.' Indeed, in that case the government argues that the Court should
refrain from any action to safeguard the privacy of bank records as ‘“this is a
matter of legislative policy for determination by Congress, not a constitutional
imperative.” Id. at 81. T

It i8 clear that when it enacted the Bank Secrecy Act in 1970, Congress believed
it could impose record-keeping requirements on finaneial institutions without
sacrificing the privacy and confidentiality expected by bank customers. The Sen-
ate Banking Committee report on the bill states at page 5§ that :

“Access by law enforcement officials to bank records required to be kept
under this title would, of course, be only pursuant to a sudpena or other law-
Jul process as €8 presently the case. The legislation in no way authorizes
unlimited fishing expeditions on the part of law enforcement officials.” Sen-
ate Report No. 91-1139, 91st Cong. 2nd Sess,, (emphasis added).

Similar language appears in the House Report :

“It should be kept in mind that records to be maintained pursuant to
regulations of the Secretary of the Treasury will not be automatically avail-
able for law enforcement purposes. They can only be obtained through ezist-
ing legal processes.” House Report No. 91-631, 918t Cong. 2nd Sess. (1970),
(emphasis added).

Moreover, floor debate prior to enactment of the Bank Secrecy Act reveals

> House members were under the clear impression that government access to bank
' records would be limited to subpenas., See e.g. 116 Cong. Rec. 16963-4 (1970).

Furthermore, Congress recognized that bank customers have a reasonable ex-
pectation of privacy concerning their accounts. See e.g. 116 Cong. Rec. 16962 ;
Senate Hearings pp. 1564-5, 177-9; House Hearings, p. 131.

Even the Supreme Court, which rejected the arguments raised by those seek-
ing to protect their privacy to uphold the constitutionality of the Bank Secrecy
Act, belleved that bank customers still had a way to protect themselves against
tishing expeditions and other abuses. Said the court :

Claims of depositors against the compulsion by lawful process of bank
records involving the depositors’ own transactions must wait until such
process issues,

* * * * *® * *

Nelther the provisions of Title I nor the implementing regulations require
that any information contained in the records be disclosed to the govern-
ment; both the legislative history and the regulations make specific refer-
ence to the fact that access to the records is to be controlled by existing
l(elgg_ll‘}frcoess. California Bunkcrs Association v. Shultz, 416 U.S. 21, 51-2

However, this talisman—*existing legal process”—now turns out to be a total
sham. In fact, informal access to bank records without subpenas {s a favorite
tool of government investigators, subject only to the willingness, or lack thereof,
of the banks. Consider, for example, the following portion of the Internal Revenue
Manual, the basic training guide for agents of the L.R.S. ‘ :

-.“The importance of bank records to Intelligence investigators and the
rapid changes in banking procedures brought about by automation, makes
it highly desirable for management officials in the fleld to meet with and
get to know banking officials personally. The objective of such actions is to
improve relationships with these officials and to open channels of communi-
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) ,?24_:.!{)3_ '?:;xéﬂcial to both parties.” Int. Rev. Manual, § 987 (12), MT 9300-49
The fOllOWll'lg i)orﬂon of testimony by James E. Merritt, an attorney for
Crocker National Bank of California, before the House Subcommittee on Courts
Oivil Liberties and the Administration of Justice (July 25, 1975), graphically

‘demonstrates the means by which the government normally procures access to

confidential bank records. It reveals the not inconsiderable pressures placed on
the bank to comply without invoking legally process and without giving the
customer the notice which would allow him or her an opportunity to assert his
or her rights before access is allowed. ,

“ .. The normal situation has been for a police officer, an Internal
Revenue Agent, or another law enforcement officlal to appear at a bank
branch in person and request certain records relating to a specific customer.
. . . Normally the investigating agent will speak with the manager of the
branch. If the manager is hesitant in producing the records the agent will
prepare a so-called “pocket summons” and serve it upon the manager. (A
pocket summons is merely a blank subpena signed in advance by a person
authorized to do so, with the details to be fllled in on the spot when a reluc-
tant bank official is encountered.}

At this point there is pressure upon the bank personnel: (1) to comply
with an apparently authorized law enforcement official, and (2) to permit
review of the records immediately with the promise, express or implied, that

- {f the bank officer does it will save time and money. This inducement for
immediately production is premised upon the representation that the in-
vestigating agent by an immediate review can limit the number of records
and, if coplies are produced, can make it unnecessary for the officer to per-
sonally deliver such records to an agency 0. court at a future date,.
~.These pressures are not inconsiderable. Moreover, it should be borne in
mind that the bank official is not a lawyer nor is he or she generally familiar
with the statutory and other requirements which apply to determine the
validity of such a demand. As a result, in the past, these informal requests
and subtle pressures have frequently achieved the objective of the investi-
gating agent and the records have been made available.”

Crocker National Bank has adopted a policy of requiring government officials
to obtain court orders before inspection of a customer's records i8 permitted and
the bank makes an effort to notify the customer involved. However, not all bank-
ing institutions are equally careful to ensure the privacy of their customers. In
April of 1972, the ACLU wrote to the presidents of the nation’s largest banks
seeking information on their policies and urging them to formulate procedures
to protect the confildentiality of customer records and insure that customers will
be notified when investigative agencies seek personal account information. Simi-
lar letters were sent by ACLU affiliates in the 50 states to banks in their areas.

We received replies from approximately one-quarter of these banks. There
was no uniform practice among banks on these questions and no clear law com-
pelling banks to keep their customer's records confidential.

Some institutions reported that they resist informal inquiries by government
agencies for customer. account information and release such data only if they are
served with a subpena or court order. Yet exceptions to this rule were pointed out
frequently. Others indicated that they release information only after a subpena is
served on them, but do not notify customers that the government has demanded
such information. A few alert customers to the fact that the government wants
to monitor their accounts, thereby giving the customers the opportunity to take
legal actlon if they so desire. Still others agree with the principle of notifying
customers of subpoenas, but assert that there are unspecified times when they
must make ad hoc exceptions to this rule.

The Congress must establish clear standards. The current situation puts the
bank in the uncomfortable position of having to decide whether or not to
accede to a government request without any way to evaluate the request and
without any way of knowing what is at stake for the customer. Especially when
critical First Amendment rights may be at stake, as bank records can reveal
important features of the customer’s political life, reliance on the bank to pro-
tect the customer’s privacy is wholly inadequate. The customer does not have
the opportunity to defend against unwarranted government access because in
many instances he or she will simply be unaware that the government is seek-
ing access to his or her records. The burden of notifying the customer should
not rest with the bank. Rather the government agency itself should take the
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responsibility for notification. Enforcement of the summons should be delayed
until the customer has been given a reasonable period of time in which to resist
enforcement if he or she chooses to do so.

Improper government access to bank records for political purposes has clearly
occurred. Perhaps the most well-known is that ef Daniel Ellsberg whose bank
records helped lead The Plumbers to Dr. Lewis Fielding. The Internal Revenue

* Service too 18 now known to have badly abused its authority in the tax collection

area. Attached to this statement i8 a compilation of information detailing the
abuses which we have witnessed over the past few years of the authority of the
Internal Revenue Service. This information has been derived from facts on
the public record, and prepared by the Center for National Security Studies.

Important as it is, however, our concern is not only with possible political
abuses of the I.R.S. subpoena power. Whatever the extent of abuse for political
purposes, informal I.R.S. access to bank records without benefit of legal process
is the rule. Legislation is needed to govern agency practices in this area in order
to protect all citizens from routine access to their bank records by federal agencies
without any supervision by the courts.

Safeguards in I.R.8. Sumnions Procedure Aleaninglcss Without Notice

The Internal Revenue Service is vested by law with authority to require
the production of ‘“books, papers, records, or other data which may be relevant.
or materjal” to an inquiry into the correctness of any tax return or other
determination of potential tax liability. 26 U.S.C. § 7602. This broad power of
investigation has been likened to that possessed by a Grand Jury.

The Supreme Court has held that probable cause is not required to support
the issuance of an I.R.S. summons. United States v. Powell, 379 U.S. 48 (1964). In
the same case, however, the Court developed some of the Hmitations which exist
on the exercise of the summons power :

It is the court's process which is invoked to enforce the administrative
summons, and a court may not permit its process to be abused. Since an abuse
would take place if the summons had been issued for an improper purpose,
such as to harass the taxpayer or to put pressure on him to settle a collateral
dispute, or for any other purpose reflecting on the good faith of the par-
ticular investigation. Pcwell id. at 58 (citations omitted).

In a more recent case, the Court also indicated that an administrative sum-
mons could not be issued solely for the purpose of a criminal investigation. See
Donaldson v. United States, 400 U.S, 517 (1971).

Thus, although the I.R.S. has broad powers to compel the production of
documents and other relevant materials, there are limits on that authority.
However, as outlined above, these limits are illusory if the person in the best
position to evaluate whether the I.R.S. has exceeded or abused its authority-—
tl: bank customer—is denied notice and the opportunity to defend his or her
privacy.

Congress can remedy this situation requiring that when a subpoena is issued
by the I.R.S. to a bank, the Service must also notify the customer of the proposed
inspection and delay enforcement for a reasonable period to allow the customer
the opportunity to challenge the subpoena if he or she so desires. To insure that
this notification is effective, we also urge you to place a flat prohibition, together
with appropriate sanctions, on “informal” access to customer’'s bank records
in the absence of a court order requiring production by the bank, unless the
customer consents to the examination.

The Congress should also make it clear in such legislation that the customer
will have standing to raise the kind of objections foreseen by the Supreme Court
in the Powell case, supra, to insure that the summons power was not abused.

Until recently, it was clear that bank customers and others who gave records
in confidence to persons such as thelr accountants could look to the courts to give
them standing to protect their rights. In Reisman v. Caplin, 8375 U.S, 440
(1964), the Supreme Court took the position that a taxpayer had the right to
intervene when an I.R.S. summmons was improperly directed to a third-party to
gather information about taxpayer.

However, the scope of that holding has been placed in doubt by recent cases.
In Donaldson v. United States, 400 U.S. 517 (1971), the Court indicated that,
in order to intervene, the taxpayer must have a ‘significantly protectable
interest” in the records being sousht from the third-party witness. The contours
of that interest have not yet been ciearly defined especially with respect to bank
records. Cf. Couch v. United States, 409 U.S. 322 (1978) ; California Bankers

~ Assoclation v. Sohultz, 416 U.8. 21 (1874).
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As we indicated early in this testimony, the government argues that the bank
customer has no interest in therecords for they belong to and are possessed by
the bank. Relying on this simple property law notion, the government claims
that the customer has no “reasonable expectation of privacy.” However, in the
very case from which that phrase was taken, Katz v. United States, 380 U.S. 847,
852 (1967), the Supreme Court abandoned the property approach to the Fourth
and Fifth Amendments. The Congress has already implicitly recognized that
customers have certain expectations of privacy with respect to information in
their bank accounts by invoking the “existing legal process” phrase to ally the
fears of fishing expeditions which preceded the Bank Secrecy Act. In enacting
new legislation here, the Congress should make this explicit.

CONCLUBION

In conclusion, we would like to commend to you as a model for protecting
the privacy of bank customers 8. 1848, a bill presently pending before the Senate
Banking Committee. Its combination of a prohibition on informal access in the
absence of customer consent, along with a requirement for with timely notice
and standing to intervene will provide citizens the right to insure that the Service
does not abuse its admittedly vast authority to compel disclosure of information.

In opposing legislation of this kind in the past, representatives of the Justice
Department and the L.LR.S. have urged the Congress not to legislate, but to rely
instead on the good faith and reasonableness of those empowered to seek these
records on behalf of the government. In evaluating the need for this legislation,
we urge you to keep firmly in mind the words of Mr. Justice Powell :

“The historical judgment, which the Fourth Amendment accepts, is that
unreviewed executive discretion may yield too readily to pressures to obtain
incriminating evidence and to overlook potential invasions of privacy and
protected speech.” U.S.v. U.8.D.C., B.D. Mich., 407 U.S. 207 (1972)

INTERNAL REVENUE SERVICE

SUMMARY

The Internal Revenue Service is a unit of the Treasury Department charged
with enforcing the tax laws. It is authorized by Congress to investigate possible
violations of these laws and has broad power to examine records and other
relevant data. The IRS has from time to time used its power to conduct audits
of groups and individuals whose political views and activities were of concern
to others. Special groups were established to conduct such audits under the Ken-
nedy, Johnson and Nixon Administrations. On at least one occasion an audit
was conducted at the request of a congressional committee. The IRS has also
established flles on politically active groups and individuals, and has disclosed
tax information, in violation of its rules, to officials outside the IRS on groups
and on individuals such as George Wallace's brother and Ronald Reagan.

The IRS, in general, relies on information from tax audits and from other
agencies. but from time to time it conducts its own surveillance, including infil-
tration of tax protest groups. The Speclal Services Staff set up during the Nixon
Administration was the most concentrated effort by the IRS to use all available -
means to investigate and harass groups and individuals because of their political
beliefs and activities. The IRS has halted most of these activities,

AUTHORITY

Under Section 7601 of the Internal Revenue Code, the Secretary of the Treasury
is authorized to “cause officers or employees of the Treasury Department to . . .
inquire after and concerning all persons . . . who may be liable to pay any inter-
nal revenue tax. . . .” ! To establish lability, Section 7602 gives the IRS, a unit
of the Treasury Department, the authority to examine “any books, papers, records
or other data swhich may be relevant or material” in ascertaining the correctness
of any return or making a return where none has been made.* The IRS “seeks to-

* encourage and achieve the highest possible degree of voluntary compliance’ with

federal tax regulations and employs random and selective audit procedures to
stimulate such compliance.®

126 11.8. Code 7601.
226 11.8. Code 7602.
3 39 Federal Reglater 11572, March 29, 1974.
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" The authority for.the IRS to inquire into political activities of persons and
groups is defined solely in terms of its authority to insure that all tax-exempt
organizations comply with the provisions of Section 501(¢) (8) of the Internal
Revenue Code, which provides that tax-exempt charitable, educational organiza-
tions cannot participate or intervene in political campalgns for public office or
devote a substantial part of their activities to “carrying on propaganda, or other-
wise attempting, to influence legislation.” ¢

Section 6103 (a) of the Internal Revenue Code provides that income tax returns
are to be “open to inspection only upon order of the President and under rules and
regulations prescribed by the Secretary of the Treasury or his delegate and

approved by the President.” ®
ACTIVITIES AND PROGRAMS

Politically motivated audits

Either on its own initiative or at the request of the White House, other Execu-
tive Branch officials, or congressional committees, the IRS conducted audits and
otherwise harrassed organizations and individuals because of thelr political be-
liefs or lawful political activities.

Lenske Audit.—The IRS spent two and one half years (1955-1958) conducting
a total audit of Reuben G. Lenske, including the interviewing of between 500 and
1500 witnesses, and made assessments many times the real value of Lenske's
worth, IRS flles included law enforcement information alleging that Lenske was
a Communist and was afliliated with the National Lawyers Guild. A federal court
in reversing an IRS decision claiming Lenske owed money to the Government,
charged the IRS with conducting “a crusade . . . to rid our society of unorthodox
thinkers and actors by using federal income tax laws and federal courts to put
them in the penitentiary.”*

Communist Party Harassment.—From 1954 until 1964, the IRS employed a
number of delaying tactics to prevent the Communist Party from appealing an
IRS ruling that it owed back taxes for the year 1951. In 1964, a United States
Court of Appeals, after examining the record, ordered the appeal, finding that
the Communist Party “cannot be thrown out of court, for the reasons and under
the circumstances obtaining without verging too closely towards the wholly un-
acceptable proposition that the rules of the game vary with the players.” !

Kennedy/Johnson “Extremist Groups'.—In 1961, the IRS launched an investi-
gation aimed at 22 organizations, 12 “right-wing” and 10 “left-wing.” This action
was stimulated by a press conference statement made by President Kennedy
raising the possibility that tax-exempt fnnds of “right-wing” organizations were
being diverted for non tax-exempt purposes, and a followup suggestion by At-
torney General Robert Kennedy to investigate the tax status of extremist
groups. As a consequence, the tax-exempt status of two ‘‘right-wing” organiza-
tions was revoked.®

In 1963, the IRS again focused on ‘‘extremist” organizations because, accord-
ing to former IRS Commissioner Mortimer Caplin, President Kennedy told him
in a phone call “to go ahead with an aggressive program—on both sides of
center.” ° Four of 25 organizaitons examined lost their exempt status, including
one ‘“left-wing” group. This program, started under President Kennedy, was
terminated in 1966 under President Johnson.* .

Nizon Enemies List.—At various times from 1969 through 1978, President
Nixon, acting through his White House staff, applied pressure on the IRS to use
its powers against political opponents, Proposals to the IRS ranged from a 1969
White House request to go after “left-wing groups” * to the 1972 effort to have
the IRS audit key persons on the White House “Enemies List,” which included a
score of persons and organizations across the political spectrum.? Individuals

$26 U.8. Code 501(c) (3).

526 U.8. Code 6103(a).

¢ Reuben G, Lenake v. United States, 383 F. 24 20 (CA 9, 1967), page 27.

7 Communist Party U.8.A. v. Commissioner of Internal Revenue, 832 F. 24 325 (App.
D.C. 10687), page 320. The case was concluded in 1867 when the Court of Appeals aua&
reversed a Tax Court ruling and held that CPUSA had shown its centra} contention that,
like other political parties, it was not subject to federal income taxes, (Communiat Party

.8.A. v. Commissioner of Internal Revenue, 373 F, 24 682, 1967).

& 8pecial Service Report, 1075, Source 11, pages i3, 105,

$ Special Service Report, 1975, Source 11, page 1086,

19 Special Service Report, 1978, Source 11, page 14.

11 8pecial Service.Report, 1974, Source 12, page 9.

June 54 1071 (heoush June 1075 cod Lichony 51, 25-26. The lst was compiled trom
' . ., A nclu over names of {ndividuals. On Septem-
ber 11, 1972, John Dean gave the list to Commissioner of Internal Revenue Johnnie
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such as Larry O'Brien, * Harold Gibbons of the Teamsters Union,'* and Senator
McGovern's campaign staff * were subjects of particular White House requests.
Although IRS officials have stated that they resisted these efforts (a claim sub-
stantiated in part by White House staff memorandums accusing the IRS of “lack
of guts and effort” **), certain enforcement actions were taken. For example, the
Center for Corporate Responsibility, a Washington, D.C. public_jnterest group
started by Ralph Nader was denied tax-exempt status. On May 2, 1978, the group
flled suit claiming that it had been unlawfully denled tax-exempt status as a
result of selective treatment for political, ideological and other improper reasons
having no basis in the statute and regulations. In 1978, a United States District
Court held that the tax exemption had been unlawfully denled, and drew an.
inference of political interference and bias when the White House refused to
comply fully with discovery orders.

Blaok Panthers Audit.—On October 14, 1870, the IRS responded to a request
of the House of Representatives Committee on Internal Security ** with the

.assurance that it was “strictly enforce” the provisions of the U.S. tax regula-

tions against the Black Panther Party. The Committee was then examining
the Party as possibly “subversive’. In a. letter from.IRS Commissioner Randolph
W. Thrower to Committee Chairman Richard H. Ichord, Thrower stated: “The
organization and its principals are currently under a full scale investigation. ...
I appreciate your giving me the opportunity to inform you of the Service’s ac-
tion in the matter, and want to assure you that any tax obligation for which
the organization may be found liable will be strictly enforced.”*

Intelligence Files .

The IRS has established files on politically active groups and individuals
ostensibly for tax enforcement purposes. Various methods were used to gather
information with the aim of affecting political activity.

Intelligence Gathering and Retrieval System.—Between 1973 and 1975 the
IRS developed the “Intelligence Gathering and Retrieval System” or IGRS, a
nationwide index system for intelligence gathering and retrieval. The inftial
stated purpose of IGRS was “to provide an effective, uniform means of gather-
ing, evaluating, cross-indexing, retrieving, and coordinating data relating to the
individuals and entitfes involved in illegal activitics and have potental tax vio-
lations on a distriet and individual basis.” (emphasis added)® Under ths pro-
gram, suspended in January, 1975,” the IRS had indexed information on 465,442
individuals, organizations and other entities. Indexed items included news ar-
ticles, tax return information, memorandums or reports from special agents,
pulice reports, financial information from public records, and information from
informants.® According to one account of the IGRS-files, they include informa-
tion on public political figures, primarily “liberals, anti-war activists, ghetto

Walters and requested that the IRS begin investigations or examinations on individuals
on the list. Uppn the advice of Secretary of the Treasury Shultg, no action was taken. On
September 25, 1972, Dean telephoned Walters to inquire about the progress made on the
lis{'. and when informed that no action had been taken requested that perhaps the list
could be reduced to fifty to seventy individuals, and action taken against this smaller list,
Again, no IRS action resulted. -

13 Johnnie Walters Afidavit. June 10, 1974, Impeachment Book VIII, Source 13, page
218, John Ehrlichman of the White House staff contacted Commissioner Walters several
times to inquire as to the status of the audit on Lawrence O'Brien; when no action resulted,
the matter eventually reached the attention of Prestdent Nixon.

3 Charles Colson Memorandum, June 12, 1972, Impeachment Book VIII, Source 13,

page 216,
ﬁiJohnnle Walters Afidavit, May 6, 1974, Impeachment Book VIII. Source 13, page 238.
18 Impeachment Book VIII. Source 13, page 198, A November 1971 ‘“talking paper” dis-
ﬂlsse(‘li sipeclﬂctally the problem of making IRS politically responsive to the White House.
read, in part :
. . :-The Republican appointees appear afraid and unwilling to do anything with IRS
that could be politically helpful. For example : & ) &
—We have been unable to obtain information in the possession of IRS regarding
our political enemies ‘
—We have been unable to stimulate audits of persons who should be audited.
—We have been unsuccessful in placing RN supporters in the IRS bureaucracy.
17 Impeachment Book VIII, Source 13, Sage 32, and Center for Corporate Responsibility
v. Schultz, 368 F. Supp. 883, pages 871-872.
18 October 14, 1970 letter from Randolph Thrower to Richard Ichord, Black Panther
Hearings, Source 5, page 5098,
10 October 14, 1070 letter, Black Panther Hearings, Source 8, page 50986,
2 RY 76 Appropnriations Hearings, Source 14, page 461.
7 FY 78 Appropriations Hearings, Source 14, page 461.
2 FY 76 Appropriation Hearings, Source 14, page 462,
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leaders and the like,” ® including Los Angeles Mayor Thomas Bradley, Ex-
Attorney General Ramsey Clark, and Congressman Augustus Hawkins, and
groups such as the American Civil Liberties Unlon, the Communist Party, the
Baptist Foundation of America and the Medical Committee for Human Rights.™

Disclosing Tax Information

Without using its formal procedures IRS disclosed tax information which was
used for political purposes to the White House and other agencies. For example,
in April, 1968, the IRS formalized a “National Security Case” procedure with the
Internal Security Division of the Justice Department whereby it made tax data
avallable upon request on various political organizations and individuals.”
Then, during the Nixon Administration, IRS files were turned over to the White
House staff. The returns made available to the White House included those of the
brother of George “Wallace (Gerald Wallace),” the Brookings Institution,”
Lawrence Goldberg,® Reverend Billy Graham,® Ronald Reagan,® John Wayne
and other entertainers.” In the Wallace case, the material was used by a reporter
to write an article charging corruption in the Wallace Administration.* The IRS
also disclosed tax information about Ramparts magazine to the CIA, which was
seeking a means to suppress a forthcoming story on CIA ties to the Natjonal

Student Assoclation.®

Surveillance Aotivities
Although in most cases the IRS appears to have relied on tax audits or other
agencies to gather information, from time to time it engaged in its own surveil-

lance activities. ~
Operation Leprechaun.—In Miami, Florida, IRS agents developed “Operation

Leprechaun” in April, 1972, The program was designed to gather information on
the sex and drinking habits and on the political activities of prominent individ-
uals in the area; 34 informers were employed for this purpose.*

Taa Protesters.—From June, 1972 through January, 1975, the IRS maintained
survelllance on § tax protest groups. Agents of the IRS went to tax protest meet-
ings and took down names, license plate and telephone numbers of persons attend-
ing. Agents’ memorandums include the political and other opinions expressed at

these meetings.®
23 Donner, Source 3, page 66. Donner's source for this information was a selective print-
out lof 172 names leaked to the public in late Spring of 1975, presumably by an IRS
employee.

2 Dfmner. Source 3, pages 88, 57. Donner's source 18 described above.

£ Sneclal Service Report 1874, Source 12, page 22.

3 Impeachment Book VIII, Souree 13, page 3. On or about March 21, 1870, Speclal
Counsel to the Preslident Clark Mollenhoff sent a memorandum to H. R. Haldeman trans-
mitting material on the federal income tax returns of Gerald Wallace. Mollenhoff has testi-
fied that he obtained the material from the IRS on {instructions from Haldeman who
assured him that the report was to be obtained at the request of the President. On April 13,
1970 an article by Jack Anderson appeared containing information from confidential IRS
fleld reports, and detalling IRS investigation charges of corruption in the \Wallace admin-
istration and the activities of Gerald Wallace. The orl‘;{xlns of the leak are unclear, although
Former Commissioner Thrower has stated that an IRS investigation concluded the mate-
rial had not been leaked by the IRS or the Treasury Department. Clark Mollenhoff Memo-
randum, March 21, 1970 and “IRS Probes Wallace, Lurleen Relgns”, Washington Post,
April 13, 1970, Source 11, pages 36, 37. N

% Memorandum from Johnr Dean to Bud Krogh, July 20, 1971, Impeachment Book VIII,
Source 13, page 80,

.8 Memorandum from John Caulfield to John Dean, October 8, 1871. Impeachment Book
VIII, Source 13, page 133. A memorandum dated October 6, 1971 from John Caulfield to
John Dean contained a list of charitable contributions obtained from Goldberg's tax
returns, and was sent to the White House outside of “regular channels" by IRS Assistant
Commissioner (Inspection) Vernon Acree. Acree was su sequently promoted to Commis-
slogo\li of the %.S. C;xstom; §ervéce.lﬂ . .
~emorandum from John Caulfield to John Dean, September 30, 1971, Impeachment
Book VIII, Source 13, page 147. Tax info Y : t g
H%u?\? by Ven(xlon Afcre&.p g8 C a rmation on Graham was also sent to the White
Lo Memorandum from John Caulfield t 1
v’lgll.\isource 1?' Page 15% ; ulfie o John Dean, October 6, 1871, Impeachment Book
emorandum from John Caul
vgl‘;ﬁ?‘?r%e ll'?' pa‘%e 11’58. ; aulfield to John Dean, October 6, 1971, Impeachment Book
S _Probes Wallace, Lurleen Reigns,” -
ment Book VIIT Sourer sy, p;tge o gns,” Washington Post, April 13, 1970, Impeach

: g;gkaoncymgn;( :lpegetaspg to Chl‘l)l’ch Comr;n};t_te;. Source 6.

) rt, _Source 0, pages 13-17. One IRS agent involved in *
Hﬁgrechann ' made use of 82 confidential infermants, 34 aldgand 28 unr(;ald.natoapg.:{l%?
1nctﬂ¢?&glt'ec%'}ﬁn"fufi?e?ﬂda’5'23:’?:3&80“1’1? d:rected g: 19';2 to sg.v on 30 Miami residents,

rney. {sou

% Apr. 13, 1975, New York Times, Source 5. «—  c¢ o Pages 18, 24)
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Special Services Stafy

Because fts activities cut across many of the areas described above and be-
cause it 1s the most questionable activity of the IRS this report describes the
activities of the Special Services Staff together here. .

On July 18, 1969, the IRS established a Special Service Staft “to coordinate
activities in all Compliance Divisions involving ideological, militant, subversive,.
radical and stmilar type organizations; to collect basic intelligence data, and to
insure that the requirements of the Internal Revenue Code concerning such orga-
nizations have been compled with.”* _

The origin of the SSS appears to be a request by President Nixon to White
House alde Tom Charles Huston “for the IRS to move against leftist organiza-
tions taking advantage of tax shelters.” ¥ Huston and Dr. Arthur-Burns, a top
domestic advisor to President Nixon, conveyed this request to IRS Commissioner
Randolph Thrower at 2 meeting on June 16, 1969 and in followup lettérs and
memorandums.®

At a meeting on July 2, 1969, officlals of the Compliance Division of IRS dis-
cussed the creation of a group inside the IRS to examine ‘‘ideological organiza-
tions” and to collect intelligence on these groups through a ‘“strike force” opera-
tional approach.” Following this meeting the SS8 was established. The IRS ad-
mitted in a July 24th memorandum that, “from a strictly revenue standpoint, we
may have little reason for establishing this committee or for expending the time
and! effgrl: which may be necessary.” However, the memo continued, ‘“we must
do it.”

On September 21, 1970, White House aide Huston sald this about the SSS in
an internal memo : “What we cannot do in a court room via criminal prosecutions _
to curtail the activities of some of these groups, IRS could do by administrative
action. Moreover, valuable intelligence-type information could be turned up by
the IRS as a result of their field audits.” *

The Special Services Staff, from its inception until its termination in August,
1973, engaged in the following activities:

Used an informant to collect political intelligence information; from mid-
1970 until August, 1973, the SSS received bi-weekly “intelligence digests” from
an informant active in organizations engaged in anti.war activities in Wash-
ington, D.C.“

—Established post office “drop boxes" reglstered under assumed names to col-
lect publications with information that might relate to activist political organi-
zations and persons.®

—Received intelligence from other units of the IRS, particularly field offices,
Service Centers, and the files of its divisional Intelligence files.*

—Collected intelligence-type information from other agencies of government
on individuals and groups of certain political persuasions. The SSS received
11,818 separate reports from the FBI, over 6,000 of them classifled, including FBI
COINTELPRO reports, and an FBI list of over 2,300 organizations categorized
as “0Old Left,” “New Left,” and “Right-Wing.” ¢ Although 439 of its information
came from the FBI, SSS also collected information from other agencies, includ-
ing the Inter-Divisional Information Unit of the Department of Justice (16,000
persons and organizations who might potentially engage in civil disturbances),*
the Social Security Administration (several hundred requests to identify and

8 Memorandum from D. W, Bacon to Assistant Commissioners, Special Service Report,
1974. July 18, 1969, Source 12, p. 123,

»” Memorandum from Tom Huston to H. R. Haldeman, Sept. 21, 1970, Watergate Book
3, Source 7, n. 1338. -

3 Sneclal Service Report 1975, Source 11, pp. 5 and 29-31. Mr. Thrower's memorandum to
the file of June 16, 1969, concerning the meetings, states that Dr. Burns was “initially
interested in expressing to me the concern of the President about enforcement in the
area of exempt organizationr. The President had ex?ressed to him great concern over
the fact that tax-exempt funds may be supporting actlvist groups engaged in stimulating
riotr hoth on the campus and within our inner cities.” (Source §, p. 18). '

® Memorandum from D. O. Virdin for file, July 2, 1969, Speclal Service Report 1974,
Source 12, pp. 120-121.

4 Snecial Service Report 1974, Source 12, p. 329,

1 Memorandum from Tom Huston to H. R. Haldeman, Sept. 21, 1970, Impeachment
Bonk VIII, Source 13, n. 44.

2 Special Service Report 1975, Sorce 11, p. 51.

4 9pecial Service Report 1975, Source 11, p. 52.

4 Special Service Report 1974, Source 12, pp. 32-34,

$3 Special Service Report 1975, Source 11, pp. 50, 57.

4¢ Speclal Service Report 1975, Source 11, pp. 48, 50.
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suppl& names of employers,j’vvage records, ete.), the Department of the Army,

and the Internal Security Committees of Congress.” :

~—Developed ‘files on political individuals and groups: By 1873, the IRS had
political and tax intelligence files on 8,585 individuals and 2,878 organizations,
of which 419, were on black and ethnic organizations and individuals, 18% on
anti-war organizations and individuals, 119 on “New Left” radical groups and
individuals, and 159 right-wing extremist or racist organizations.” According
to the Senate Intelligence Committee, files were maintained on such persons as
former Senator Charles Goodell (R-N.Y.), the late Senator Ernest Gruening
(D-Alasgka), former New York Mayor John Lindsay, columnist Joseph Alsop, and
Nobel Prize winner Linus Pauling.* The organizations listed and filed by the
IRS included the Student Non-Violent Coordinating Committee, the Minutemen,
the Ku Klux Klan, Americans for Democratic Action, the Communist Party, the
National Student Association, the Urban League, the California Migrant Minis-
try, and the Church League of America.™ When the program was terminated in
August, 1973, 78% of the files was “selected out” as not containing tax-related
information.® )

Used the compiled list as a basis for initiating tax audits: an IRS flle on an
individual typically includes a report on political affiliations and activities (e.g.
“listed as antl-war speaker,” “signed anti-war advertisement,” and “officer under
Communist Party discipline”), an FBI report, and his tax returns.*® An orga-
nization file typically includes similar materials and such recommendations as
“revocation of exempt status” or “no actlon necessary ‘Returns filed and taxes
paid. . . .! "% SSS requested 225 field audits of persons and organizations, in-
cluding 63 black militant individuals, 24 anti-war group members, 3 religious
organizations, 23 left-wing organizations, 8 welfare and anti-poverty organiza-
tions.® Generally, fleld referrals for audits were not made without some consid-
eration of tax-related information, but in some cases the tax deflciency potential
appeared marginal, and in other “national security cases” fleld referrals were
made without evidence of potential tax violations.*

Distributed returns to other agencies. For example, some flles indicated “re-
quests from Internal Security Division, Department of Justice for tax returns.” &

REACTION

As noted, the IRS has terminated the Speclal Services Staff. It has suspended
“Operation Leprechaun.” IRS files have been culled to remove non tax-related
information. On September 24, 1974, President Ford issued Executive Order
11805 to provide that a taxpayer’s return “shall be delivered to or open to in-
spection by the President only upon written request signed by the President
personally.” It further provides that no representative of the President may be
authorized to see such tax returns “without the written direction of the Presi-

dent.” *
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STATEMENT OF JEFF A, SCHNEPPER, RUTGERS COLLEGE

LEASHING THE INTERNAL REVENUE SERVICE

In the wake of the Watergate revelations, it becomes imperative for the Amer-
fcan Congress to carefully review the broad powers of the Internal Revenue
Service to subpoena books and records of a taxpayer without notifying the tax-
payer, or, where the IRS believes a transaction has occurred which may affect
the tax liability of an unidentified taxpayer, without even knowing who the tax-
payer is.

The powers of the IRS are enormous, They include the jeopardy and termina-
tion assessments, which may be made whenever the IRS determines the collection
of income tax {8 in jeopardy. Not only may these assessments be made without any
notice to the taxpayer, but the property seized under a Jeopardy assessment often
may be sold even before the taxpayer has a chance to contest the underlying tax

. liability. Clearly, the inequities and potential danger here for financial disaster

caused by overactive, underexperienced, eager beaver special agents, requires a
Congressional mandate to discontinue the jeopardy assessment practice. The
benefits of conserving assets which may be dissipated, is far outweighed by the
potential permanent injuries to innocent taxpayers.

The problem of the “John Doe” summons is more difficult. The “John Doe"
summons requires the presentation of books and records relating to certain
transactions without specifying the taxpayer involved. They are normally issued
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against banks to enable the IRS to discover the identities of persons whose trans-
actions suggest the possibility of unpaid tax llabilities.

In United States v. Bisceglia 75-1 USTC

9247, 35 AFTR 2d 75-102 (Sup. Ct., 1975), decided on February 19, the Supreme
Court upheld the use of the “John Doe” summons. In this case, the Federal Re-
serve Bank of Cleveland reported that two deposits of $20,000 in decrepit $100
bills had been made in the Commercial Bank of Middlesboro, Kentucky. Infer-
ring from the condition of the bills that they had been stored for a long period
of time, and further inferring that the bills were significant indicla of potential
tax evasion, the IRS issued a “John Doe” summons against the Middlesboro bank
requiring the records that would show who had made the deposits.

In upholding the summons, the Court pointed out that Section 7601 of the
Internal Revenue Code permits the IRS to investigate “all persons . .. who
may be llable to pay any internal revenue tax,” while Section 7602 authorizes
a summons of “any . . . person” and the examination of records for “ascertain-
ing the correctness of any return . . . determining the lability of any person . . .
or collecting any such lability.” They rejected the contention of the Sixth Circuit
Court below (486 F.2d 7068 (1973) that the Code “presupposes that the Internal
Revenue Service has already identified the person in whom it is interested as
a taxpayer before proceeding.”

I believe that the case was incorrectly decided, and, as was noted by Justices
Stewart and Douglas, represents a ‘‘breathtaking expansion of the summons
power.” But the Bisceglia case is law. It represents the fact that the Internal
Revenue Service now has the power, at the whim of any IRS agent, to force the
disclosure of transaction records of unidentified taxpayers.

The broad implications of the Court’s decision legitimize “fishing expeditions”
that may be merely invasions of the taxpayer’s privacy. They depart from estab-
lished law by authorizing shot in the dark investigations of thousands of trans-
netions, some of them involving possible eriminal penalties, without the min-
imal due process requirements of notice to the unidentified taxpayer under
investigation.

The “John Doe” summons must be legislatively eliminated. We must distin-
guish this shot in the dark fishing expedition from the legitimate uses of a sub-
poena in an ongoing tax investigation. The American citizen has already been
stripped of too much of his right to privacy. 1984 is not here yet, but it is less
than ten years away.

HoGAN & HARTSON,
Washington, D.C., January 30, 1976.
Re jeopardy assessments.
Hon. Froyn K. HASKELL, : :
Chairman, Senate Finance Committee Subcommittee on Administration of the
Internal Revenue Code, Dirkacn Senate Ofiice Building, Washington, D.C.

DEAR SENATOR HaskEerL: I have some suggestions concerning the proposed
procedure for jeopardy and termination assessments, as proposed in section 1209
of the Tax Reform Bill of 1975, as it passed the House. In part, these points were
made in my testimony for Senator Haskell, but before the bill was reported
to the House, and before a draft was available to me.

1. It is proposed that the taxpayer may petition the Tax Court for preliminary
reviéw of whether jeopardy exists and whether the assessment is excessive.
The Tax Court then is to have not over 20 days to reach a decision, unless the
taxpayer himself requests and shows reasonable grounds for an extension of
the time. Neither the Government nor the Tax Court may initiate an extension.
It is contemplated that the Tax Court will assign commissioners to hear such
proceedings, subject to such review: as the Tax Court may provide. At last count,
there were seven Tax Court Commissioners, presumably busy riding ecircuit in
various parts of the country (including their new and proposed declaratory judg-
ment functions under FRISA and the Tax Reform Act). Even if their numbers
are increased, there would seem to be a serious practical problem in detaching
one of them from what he is hearing or working on at the time and sending him
off to the situs of a jeopardy or termination assessment in time to hear the
matter. reach a conclusion, and have it reviewed as the Tax Court may provide,
all within 20 days after the petition is filled. If he arrives at a time when one
of the parties, with good cause, is unready to present his facts, he may have
to grant a continuance (within the brief confines of the time permitted), and
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may have to stand by for several days since it may be impracticable or economic
for him to return meanwhile to what he was doing. Figures given by the Service
to Rep. Vanik’s subcommittee on the House side, and presumably duplicated at
your hearings, show that there were 548 jeopardy and termination assessments
in 1975; and that was an exceptionally low year. Since it is safe to assume that
a fair proportion of the affected taxpayers will feel put upon, and that some of
those who do not will nevertheless welcome the respite afforded by the procedure,
I can imagine the Commissioners being kept jumping around the country.

What I am driving at is that this kind of summary procedure with short
deadlines does not seem suitable for handling by a nationwide court. The District
Judge is on the scene (or at least within the area), and the court is always
avallable. While the federal courts are not noted for their speed, neither is the
Tax Court. The District Judge can act as speedily as he is directed to, once the
priorities are established. Their courts handle habeas corpus and show cause
orders with reasonable dispatch. The Tax Court has no peculiar expertise in find-
ing the existence or absence of jeopardy, on which it has never before had the
power to pass (H.R. Rep. 358, 69th Cong., 1st Sess. 42 (1926) ; Durovic v. Com-
missioner, 487 F. 24 386, 40 (7th Cir. 1973) ; California Associated Raisin Co.,
1 B.T.A. 1251 (1925)).

I urge, therefore, as I did before Senator Haskell, that the preliminary de-
terminations be made by the District Courts, not the Tax Court.

2. The Supreme Court in the Laing case, after the bill passed the House, de-
termined that the taxpayer whose taxable year is terminated under L.R.C, § 6851
is entitled (a) to a deficiency notice and review by the Tax Court, and (b) to a
stay of the sale of his property until the Tax Court has finally decided the case
or the taxpayer has failed to file a petition. The bill needs to be coordinated with
these conclusions (assuming Congress does not wish to alter them, which would
require amendments of another kind).

(a) The Ways and Means Committee viewed the preliminary expedited deter-
mination of jeopardy as a procedure that was preferable to allowing termination
assessments to be appealed to the Tax Court on the merits, because under this
latter requirement the courts would have to make a determination of tax liability
based upon less than a full taxable year,” which would be ‘“inconsistent with the
provisions of section 6581 requiring that the taxable year be reopened after term-
ination until its normal end if the taxpayer has taxable income after its termina-
tion.” H.R. Rep. No. 94-858, p. 304. The Supreme Court’s Laing decision means
that we will now have both procedures, unless the Congress reverses Laing. Al- °
though I was one who pointed out the anomaly in the procedure that Laing ap-
proved, there is much to be said for retaining it, perhaps with some modification
to remove the anomaly. It is not alternative but in addition to the procedure
established by the bill, since the bill provides quick relief for one who can negate
the need for jeopardy treatment or who can show that the assessment is excessive
even in light of facts in the Commissioner’s possession, while Laing assures the
person who is subjected to a termination assessment (and who cannot qualify to
have it set aside at the preliminary stage) of the same opportunity for full tax
Court review of the merits that has long been available in ordinary jeopardy cases.

Since it is inconceivable that the Tax Court will decide the case within the
Year during which the termination assessment is made—allowing for deficiency
notice, petition, answer, trial, briefs and decision—as a practical matter it will be
the tax determination for the full year on which the Tax Court will pass, unless
the taxpayer has no imcome after the termination date. But, in order to bring the
tax for the bhalance of the year before the T'ax Court, the Commissioner will have
to send another deficiency notice (Laing note 21) and, if the taxpayer has al-
ready petitioned the Tax Court, to assert the additional tax in his answer (W.
Cleve Stokces, 22 T.C. 415, 423). Tax Court Rule 142(a) places the burden of proof
on the Commissioner for increases in a deficiency asserted in the answer, includ-
ing Increases in jeopardy assessments (Nathaniel Brooks, Sr., 8¢ CCH Tax Ct.
Memn. 1287; see Stokes, supra). It does not make much sense to apply that rule
to Increases resulting from events subsequent to that for which the termina-
tion assessment was made. N

Whether by legislation or amendment of the Tax Court (which never antici-
pated the Laing decision), procedure should be established for bringing the tax
for the full year promptly before the Tax Court, without shifting the burden
of proof to the Commissioner. If that 1s done, there is much to be said for the
Laing procedure, which will give the taxpayer an early place in line in the Tax

63-738—76——18
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Court and will-force the Commissioner to act promptly on the full year's tax, in-
stead of walting as long as three after the return date while the taxpayer’s

‘property remains tled up (assuming he i{s unable to make the pr-liminary show-

ing prescribed by the bill). -

(b) Section 1209 of the bill (I.R.C. § 6863 (c)) provides for a stay orf sale of
seized property until the Tax Court has made its preliminary determination
under proposed I.R.C. § 6866(b), or until the-taxpayer has let the time expire
for seeking such review. The proposal expressly made under sectfon 6861(a) or
6862(a), or a taxable period has been terminated under section 6851 (a).” That is
fiine, but it leaves in stark contrast the language of existing § 6863(b) (8),
which stays the sale pending a petitton to the Tax Court on the merits of the
deficiency, and which refers only to jeopardy assessments “made under section
6861.” The Supreme Court in Laing held that the § 6851 termination assessment
is a form of § 6801 jeopardy assessment and thus eatitled to the protection
against sale during the Tax Court proceeding, even though § 6851 was the Tax
Court proceeding, even though_§ 6851 was not mentioned in § 6863(b) (8). But if
Congress now comes along and in a parallel provision finds it necessary to refer
to § 6851 as something distinet from a § 6861 assessment, does that imply Con-
gressional disapproval of a restraint on sale in the situation covered by the pro-
vision in—which § 6851 is not mentioned. Unless it is the decision of the Com-
mittee to overturn the Laing decision, I urge that existing § 6883(b) (3) also be
amended to refer expressly to § 6851, in terms parallel to proposed § 6863(c).
(There is no occasion to refer tn § 6862 in § 6863(b) (8), because there is no
Tax Court review of the merits of the taxes covered by § 6862.) Possibly a clari-
fying statement in the Committee Report, to the effect that is is not intended to
change the meaning of § 6863(b) (38) as construed in Laign, would suffice in lieu
of amending that provision. But statements in reports of only the nonoriginating
committee have had rough sledding recently as authoritative legislative history,
Cf. Hawles v. Int. Rev. Serv,, 567 F.2d 787, 794 (9th Cir. 1972).

3. I note that existing § 6861(g) of the Code permits administrative action to
abate a jeopardy assessment, but not after *‘a decision of the Tax Court in respect
of the deflciency has been reduced or, if no petition is filed with the Tax Court,
after the expiration of the period for filing such petition.” The new legislation in.
troduces the possibility of two distinct petitions to the Tax Court and two de-
cisions, with respect to the same deficiency. Unless it is made clear that the
petition and decision in the preliminary proceedingis not what is referred to,
the time within which voluntary administrative ahatement can be made will be
greatly shortened. Even though, for practical reasons, judicial abtement may have
to be requested within 30 days after the assessment, the power to abate adminis-
tratively if the taxpayer's circumstances change later on (before the Tax Court
decides the merits) should not be altered. The same question arises the second
sentence of § 6861(c), which authorizes administrative abatement of any part of
a jeopardy assessment that the Service concludes is excessive, if the action is
taken “before the decision of the Tax Court is rendered.” (If it were res nova,
I would be prepared to argue that those abatement powers exist without need
for the statutory provisions; but Congress and the Treasury thought them neces- -
sary when they were added in 1953 and 1938, respectively, and they should not be
inadvertently restricted now.) I am sure there are other provisions in the Code
that date matters from the flling of a petition with or from a decistion of the Tax
Court. I suggest that a general provision be inserted in proposed § 6806 to the
effect that the petition and decision there prescribed shall not be deemed the
petition or decision referred to in any other provision unless expressly so stated.

"Of courre, if the Committee goes along with my suggestion to put this prelimfnary

matter in the hands of the district courts, this problem will not exist.

4. Another question arises in connection with § 6861(g), the last sentence o
which suspends the statute of limitations in case the jeopardy assessment is
abated by “the Secretary or his delegate” upon finding that jeopardy does not
exist. ‘Since the normal period of limitations may meanwhile have expired. this
provision guspends the period of limitations for making a normal deficlency de-
termination (In lieu of the abated jeopardv) from the date of the jeopardy assess-
ment, to the tenth day after abatement. But what if the abatement for lack of
jeopardy is ordered by the Tax Court under the new procedure, and the statute
has meanwhile expired? A good argument could be made that it is still “the
Secretary or his delegate” who abates the assessment, even when he 18 ordered
to do so by the Tax Court. But should it be left to argument or spelled expressly?
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5. A 'parallel problem arises if the court, in the preliminary proceeding, orders
8 reduction of the assessment. The House Report (page 804) says that this is
to have ‘“no effect upon the determinatiori of the correct tax labllity in a
subsequent proceeding,” so presumably all or part of the abated amount.could be
reinstated after the Service has more time to develop its evidence. But what it
the time for assessing a further deficiency has meanwhile expired? If the tax-
paper takes the merits of the deficiency to the Tax Court there is no problem.
because the statute is suspended and an increased deficiency can be asserted
at any time before the hearing. ILR.C. §§6214(a), 6503(a); Teftelbaum v.

Commisgsioner, 846 F.2d 266, 267 (Tth Cir. 1965) ; Iiebes v. Commissioner, 63 F.2d
870 (Oth Cir. 1933), But if the taxpayer refrains from taking the merits to the

" Tax Court, either being satisfied with the reduced figure or preferring to con-

test the balance by refund suit in a forum which cannot increase the liabflity
after the period of limitations the interim running of the statute may bar the
amount ' abated. Treas. Reg. § 301.6503(a)-1(a); Commissioner v. Wilson, 60
F.2d 601 (10th Cir. 1932). In that event, the necessarily hasty preliminary deter-
mination of the “appropriateness” of the amount will not have had “no effect” on
the ultimate obligation. This problem is also inherent in § 6861(c), with regard
to administrative abatement of an excessive assessment; but there the assess-
ment is voluntarily made by the Service, presumably after full study has satis-
fied it that the excess cannot be sustained, which is quite different from a pre-
liminary and supposedly non-final determination based on what evidence can be
assembled in a hurry, I suggest, therefore, that some suspension provision, com-
parable to that in § 6861(g), be incorporated in § 6866 and made applicable to
both forms of judicial abatement under § 6866(b).

Sincerely yours .. .
. ' WirriaM T. Prums, Jr.

MIOHAEL 1. SALTZMAN,
New York, N.Y., February 11, 1976.
Re termination-jeopardy hearings. ’
Hon. FLoyp K. HASKELL,
Chairman, Subcommittec on Administration of the Internal Revenue Code, U.S.
Senate Committce on Finance, Washington, D.C.

DEAR SENATOR HASKELL: AS you probably know, the Hall and Laing cases
have been decided by the Supreme Court recently. In a split decision, the Court
held that a termination assessment created a “deficlency” and that the author-
ity for assessment of that deficiency was Section 6861 so that it was: necessary
where a termination assessment was made for the Service to send the taxpayer
a notice of deflciency within 60 days of the assessment. This decision was a
response to a rather unfavorable set of facts insofar as the government'’s
position was concerned. However, the factual context in which the cases were
decided hardly Jjustifies, in my opinion, the Court’s failure to deal with the many
difficult questions which arise from treatment of a short period as a full tax-

" able year subject to review in the U.8. Tax Court. I have pointed out these prob-

lems in the article-aid have also suggested that the solution in this area is
for Judicial review of the termination mnade by the Service both as to the exist-
enco of jeopardy and the reasonableness of the estimated tax asserted to he
due. I use the term estimated tax purposely because again in my view the
proper way to view the tax assessed on a termination of a taxable year is as
an estimated tax imposed by the Service rather than confessed by the taxpayer.
The forum for judicial review that I belleve is appropriate is the U.S. district
courts simply because they are accustomed to dealing with the question of
allegedly excessive agency action. The House bill’s provision for Tax Court
review is deficient in that the Tax Court is less accessible than the local district
courts and the trial judges may not have the perspective of district court Judges,
but the House remedy is better than none at all. : ;

. I suggest that the Senate provide for no Tax Court review of a short taxable
year created Ly ‘4° téerminatidn ‘assessment’ (in' effect overruling the Supreme
Court) because of the difficulties which the Tax Court will have in determining
the correct tax for a short period. In addition, there is serious question in my
mind whether Tax Court review of tax liability (as opposed to the existence of
Jeopardy and the reasonableness of the estimated tax assessed) for a short

~ period would be meaningful. The Service has 60 days to send a notice of defl-



ciencey, the taxpayer has 80 days to file a petition in the Tax Court, and the
government has 60 days to answer the petition. Because of this bullt-in delay,
Tax Court review would not be meaningful, despite the result in Hall and Laing,
unless a termination agsesment were made in the first or second month of the
year, : : : .

"If you have any questions that you think I might be of some assistarice on,
please do not hesitate to call me, .

Best wishes,

Sincerely,
. ' MicHAEL 1. SALTZMAN,
Enclosure,
THE TERMINATION OF A TAXABLE YEAR

REePRINTED FROM THE TAx LAWYER—

BULLETIN OF TIIE SECTION OF TAXATION FALL 1974

Section of Taxation, American Bar Assoclation, 1705 De Sales Street, NW,,
Washington, D.C. 20036. :

THE TERMINATION OF A TAXABLE YEAR

(By Michael I. Saltzman*)

The federal income tax is an annual tax imposed (with certain exceptions)
on income derived during a period of twelve calendar months. For the individual
taxpayer who reports his tax on a calendar year basis, the tax owed for the
previous 12 calendar months is not due and payable until April 15. However,
the Internal Revenue Service may, by using section 06831, a Code provision as
remarkable for its age as its effectiveness, demand and collect an estimated
tax before the end of the calendar year or before the tax is due and payable
on April 15 Recently, the termination provision has occasioned considerable
litigation and some publicity,” primarily because of its increased use in the
Service's Narcotics Trafickers Program.’

The termination provision authorizes the Service to terminate a taxable year
and demand immediate payment of the tax determined to be due for the termi-
nated period and for the preceding taxable year. However, the termination pro-
vision does not specifically require that the Service send a notice of deflciency

-to the taxpayer affected by the termination, It has been the Service’s adminis-
trative practice not to send such a notice. Since this notice is the prerequisite
to Tax Court jurisdiction, the doors are firmly closed to the only forum which
may review the Service's determination of the tax demanded on the termination
of a taxable year before the taxpayer makes full payment, The Service’s practice
of not sending a deflciency notice when it terminates a taxable year is made
more difficult to comprehend since the Service’s power to make jeopardy assess-
ments under section 6861, a comparable collection device, is checked by the
statutory requirement that a notice of deficiency be sent to the taxpayer within
sixty days after assessment is made.* '

*Michael I. Saltzman (B.A. Colgate University, 19681; LL.B,, Columbia University
School of Law, 1964 ; LL.M,, Georgetown University Law Center, 1068) i{s a member of
the California, New York and District of Columbia Bars and of the firm of Kaplan,
Tivingston, Goodwin, Berkowitz & Selvin, Beverly Hills, California. As Assistant United
States Attorney for the Southern District of New York and Chief of the Tax Unit, Mr.
Saltzman represented the government in Irvln'g v. Grey, 344 F. Supp. 867 (S.D.NY, 1572).

1 The Internal Revenue Service was first given the power to terminate a taxable year
in the Revenue Act of 1918 § 2500‘;).

1 The Wall Street Journal, April 10, 1974, at 1, reported that the Narcotics Traffickers
Program operates in about ninety metropolitan areas, and that “in the two and a half
years ended last Dec. 31, about $27 million was seized and an additional $101 million was
as?essedzagalnst 8,475 drug suspects.,” See also N.Y. Times, April 15, 1074, at 48,
column 2, . . .

3 Prior to.its use in the Narcotics Traffickers Program, section 6851 was used when
—larf;e sums of money suddenly came to light. For example, the Service used this pro-
visfon to collect taxes from prize fighters. See e.g., United States v. Champlionship
Snortr, Ine,, 284 F. Suonp. 501 gs.D.N.Y. 1968). Commissioner Alexander stated on August
14, 1074, to the ABA’s Tax Section that the Service was re-examining the Narcotlcs
Traffickers Proram to insure that the Service’s activities remained the enforcement of
internal revenie rather than other laws,

4IR.C. £ 0861 (a) and (b). Assessments made nunder section 6361 (a) will be referred to
as ‘‘Jeopardy assessments'; and assessments made in connection with section 6851, as
‘termination assessments’,
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- 'The ¢ourts have divided over the issue whether a taxpayér has a right to have
the valldity of an assessment made upon the termination of a taxable year
adjudicated in the Tax Court, and whether the Service has a concomitant duty
to send the affected taxpayer a deficlency notice’ Moreover, the harshness of
the Service's practice as well as the apparent inconsistency of treating termina-
tion taxpayers and jeopardy taxpayers differently has raised, in the opinion
of some courts, “serlous constitutional questions” of equal protection and due

process.® Certiorarl has been granted by the Supreme Court in Hall and Laing
recently, and a petition for certiorari is pemding in Rambo,’ however, 8o that

- these issues may be resolved in the near future. The sharp division of the courts

makes it appropriate to examine this provision of the federal tax laws, where
the conflict between the requirements of the state and the rights of its citizens
is more dramatically revealed than in most other tax disputes.

PURPOSE OF THE S8TATUTE

The purpose of the termination provision is to give the Service authority to take
summary proceedings for the collection of income taxes in cases where there is
evidence that the taxpayer plans to evade the tax by a sudden departure from
the United States, or to remove or conceal his property to prevent collection of a
tax ultimately determined to be dueS and in certain cases involving corporate

liquidations. The effect is to secure the United States when it is found that a tax-

payer Is planning to take some action to defeat collection of the tax. In a real
sense, what the Service is saying to the taxpayer whose year is terminated is that
he cannot be trusted, as are other taxpayers, to make a return of his income for
the taxable year, and to make payment of the tax at the time it is otherwise due.

The provision operates in the form of a demand for tax, but the tax demanded
is, at best, an estimated tax, since it is computed under emergency conditions
without the benefit of a full audit investigation. The tax demanded {s, then, an
interim, provisional or temporary determination made solely for collection pur-
poses.®” Thus, the termination provision serves much the same purpose in the con-
text of the “untrustworthy taxpayer” as the withholding and estimated tax pro-
visions do in the context of the average taxpayer, Both types of taxpayer make
current payments of tax, and at the time their final returns are due, additional
tax may be payable or refunds of tax may be receivable. In this context, the ter-
mination provision is not necessarily penal in nature, but is an administrative
measure intended to insure the collection of the tax which otherwise might not
be collectible. ‘

If both section 6851 and section 6861 apply in jeopardy situations, how do they
differ? The Jeopardy assessment provision presupposes that a return has been

s For tazpayer: Hall v. United States, 403 F.2d 1211 (8th Cir. 1974), petition for cert.
filed, 43 U.8.I.W. 3087 (U.8. Aug, 5, 1974) (No. T4-75), cert, granted, 43 U.S.L.W.
Shaw v. McKeever, 74-1 USTC {0348 (D. Ariz. 1074); Lisner v. McCanless, 856 F
Supp. 398 (D. Ariz. 1973) ; Willlams v. United States, 74—1 USTC § 9139 (D. Nev, 1973)
Rambo v. United States, 353 F. Supp. 1021 (W.D. Ky. 1072), aff’d. 492 F.2d 10680 (6th
Cir. 1074), petition for cert. filed, 43 U.S.L.W, 8017 (U.8, Jul. 10, 1974) éNo. 73-2005
Clark v, mpbell, 341 F. Supp. 171 (N.D. Tex., 1972), af’'d, — F.2d — (5th Cir. 19074
§§‘f{§§"( B, Uxﬂ)tegg?g;tes, 301 F. Supp, 1263 (D. Md. 1989), aff’d on rehcaring, 33 AFT
ec. 19, .

For the Service: Laing v. United States, 364 F. Supp. 469 (D. Vt. 1873), sf’d T4-1
USTC ¥ 9423 (24 Cir. 1974), petition for cert, filed, 42 U.8.L.W. 36790 (U.S, May 81, 1974)
(No. 73-1808), cert. zimmted, 43 U.8.L.W, 3187 (Oct. 15, 1974). Willits v. Richardson, 362

a. 1973), rev’d, 74-2 USTC ¥ 9583 (6th Cir. 1074) ; Parrish ¥. baly.
Supp. 735 (D, Ind. 1972) ; Parent! v. Whinston, 347 F. Supgb‘l('ga (E.D, Pa. 1972) ;

ST

350 F.
Irving v. Gray, 314 F. Supé). 567 (S.D.N.Y, 1072). af’d, 479 F.2d
Hamson v. United States, 24 AFTR 2d 5564 (N.D. Ill, 1069), rev’d on other groum?a, 31
i\g"l‘R 2d 73-800 (7th Cir. 1973) ; Johnson v. Coppinger, 320 F. Supp. 171 (N.D, Ala.

1),
¢ See, e.g., Willlams v. United States, 74-1 USTC ¥ 9139 (D. Nev. 1078) ; Rambo v.
I(frl;ltfﬂi st%egs. 353 F. Supp. 1021 (W.D. Ky, 1972) ; Schreck v. United States, 301 F. Supp.
T Hall v. United States, 493 F.2d 1211 (6th Cir. 1974), gcﬁtton (vor cert, filed, 43 U.8.I.W,
3087 (U.8. Aug. 5, 1974) (No. 74-75), cert. granted, 43 U.S.I.W. 3187 {Oct, .18, 1974),
Laing v. United States, 364 F. SuSp. 460 (D. Vt. 1978{« af’d, 74-1 USTC § 9588 (24 Cir.
1974), meum for cerf. filed, 42 U.S.L.W. 3679 (U.S. May 31, 1074) (No, 73-1808), cert,
granted, 43 U.8.L.W. 3187 (Oct. 15, 1974). Rambo v. United States, 353 F. Sugp. 1021
éw. 5 l&\'. 1972), ag’d. 492 F.2d 1060 (8th Cir. 1974), petition for cert. fited, 43 U.8.L.W,
017 (U.8, July 10 1974) (No. 73-2005). Oral arguments for Hall and Laing are scheduled
to bo heard by the Supreme Court in tandem.
¢ G.CM. 17195, XV-2 C.B. 107, 109 (1936), declared obsolete, Rev. Rul. 69-420,

1969-2 C.B. 264. .
* Ludwig Littauer & Co., 37 B.T.A. 840 (1938); G.C.M. 17195, XV-2 C.B. 107 (1938).

Cir, 1973) ; Wil. .
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" made, or that a deficlency has been or can be determined In other words, the
- -jeopardy assessment provision applies to ;letmzu-d’r;;1 situations arising after the

time prescribed for filing the taxpayer’s return, The termination provision pre-
supposes 4-more exigent situation of jeopardy than the jeopardy assessment pro-
vision covers, a situation so extreme as to require immediate collection after in-

me 18 earned or comes to light rather than to await the close of the normal
taxable year and the determination of a statutory deftetency.®

THE OPERATION OF BECTIONS 6851 AND 6861 COMPARED

The termination provision authorizes the Service to “declare the taxable period
for [a] taxpayer immediately terminated, and [to] cause notice of [its] finding
and declaration to be given the taxpayer, together with a demand for immediate
payment. . . .’ Unlike the normal situation involving an inividual taxpayer,

- where the calendar year tax becomes due and payable only on April 15, the de- -

manded tax becomes “immediately due and payable.'"

The tax, payment of which may be demanded under section 6851, is not only for
“the taxable period so declared terminated” but also for “the preceding taxable
year or so much of such tax as is unpaid, whether or not the time otherwise
allowed by law for filling [sic] return and paying the tax has explred . . . MY
The reason for this provision is to cover a jeopardy situation which arises before
the date for filing the prior year's return. Since the jeopardy assessment pro-
visions apply only after the return is due, without the termination provision the

Service would not be able to collect the prior year's tax before the last date for
filing the return.’®

When a taxpayer's taxable year has been terminated, the Service takes the
position that the tax demanded is assessed under section 6201 and not as a jeop-
ardy assessment under section 6861.1* Thereafter, the Service can levy on auy
property or rights to property of the affected taxpayer under section 6331(a)
after notice and demand to him “without regard to the ten-day grace period.”
Furthermore, although it has terminated a taxable year, the Service may reopen
the terminated “period” each time the taxpayer i{s found to have received income
within the “current taxable year.”**

The Code provides a limited opportunity for a taxpayer to avoid the severity
of a termination assessment. A taxpayer may reopen the terminated “taxable
perfod” by flling a return for the “taxable period” along with such other in-
formation the Service may require, A taxpayer may also avoid having payment
of the tax demanded enforced prior to the expiration of the time otherwise_
allowed for paying such taxes by furnishing a bond to insure the timely making
of a return and payment of taxes determined to be due for the terminated year
or for prior years.”®

The termination power extends to three broad classes of taxpayers: the
absconding taxpayer, the corporation in lquidation, and the departing alien
or citizen.® The procedure for all three classes involves, however, a requisite
“fnding” by the Service. Where the absconding taxpayer {8 concerned, & tax-
able year may be terminated only where the Service “finds” that a taxpayer
designs quickly to depart from the United States or to remove his property

" therefrom, or to conceal himself or his property therein, or to do any other

act tending to prejudice or render wholly or partly ineffectunl proceedings to

10 gee Veeder v. Commissioner, 36 F.2 . :
Co. SEoR Ve 45, 4n 1988‘;. r, d 342, 344 (7Tth Cir. 1029) ; Ludwig Littauer &
‘ 3%‘&“&"3 ey & O ee alas 1 K.C § 8851 () (2) .
.R.C. . also 1LR.C. .
BIRC. oasiin ) (@) (@

18In the Olifford Irving case, the taxpa ers’ 1971 taxable year w
February 4, 1972, and notices were sent tg he taxpayers deman);ﬂnl;z m?&e'd‘iﬁ'ﬁ;"&:%em
of taxes for such year. The taxpayers contended that the termination was procedurally
defective on the grounds that the Service did not demand for the current year (1972)
since the statute required the Service to demand payment not only for the preceding year:
but alsd for tlie current year. The: argument was rejected by’ both the district court and
t.('%r(t} lgrlg geals. Irving v. Gray, 344 F. Supp. 567 (S.D.N.Y. 1972), afy’d, 479 ¥.2d 20

Sl e yue coR AR, ~

ernal Revenue Manue . . .

11.R.C. § 6851(b). ’

1 ,R.C. § 6851(e).

» I.R.C. §§ 6851(a)(1)-(2), and 6851 (c)-(d).
as a case in court. See Bowers v, New York & Albany Lighterage Co., 273 U.S. 346 (1927).’



" collect the iricome tax for the current or preceding taxable year unless such pro-
* " ceedings be brought without delay.®

"The. Jcopardy assessment provision does not specify what circumstances con-

stitute “‘jeopardy” nor does it require the Service to “find” the circumstances
constituting jeopardy. The Service need only “believe” that “the assessment or

© collection of a deficlency ... will be jeopardized by delay.” # The. courts have

generally held that this “belief” is a subjective judgment made in the uncon-

" trolled-discretion of the Service, free of any power of the courts to review jt.®

N

4!

. me
F.2d 503 (4th Cir.

" While the jeopardy assessment provisions are less specific than the termina-
tion provision, they have four procedural safeguards. First, the Service is re-
qlt:ired to send a deficlency notice within sixty days after the assessment, with
the result that the taxpayer 18 afforded an opportunity for Tax Court review.™
Second, a taxpayer can stay all collection proceedings pending Tax Court review
it he is able to post an adequate bond.® Third, property seized to satisfy the
amount of the jeopardy assessment may not, except in certain limited circum-
stances, be sold during the pendancy of litigation in the Tax Court.* Fourth,
th: ﬁrz{rce may abate a_jeopardy assessment if it “finds” that jeopardy does
not exis '

The termination provision has two of the four procedural safeguards found
in the jeopardy assessment provisions., The taxpayer whose year has been
terminated may file a bond to stay collection, and he may file a short-period
return, the effect of which may be to establish the collection of a tax for the cur-
rent and preceding taxable year is not in jeopardy.” However, both of these
procedural safeguards may be as inadequate for the jeopardy taxpayer as for a
termination taxpayer ™ If a taxpayer's resources have been seized by the Service,
he can hardly furnish an adegnate bond. Simtlarly, if the Service has made a
Jeopardy or termination assessment, it is unlikely to confess error merely because
a jeopardy -taxpayer has filed a claim for abatement or the termination tax-
payer flles a short-period return.

Consequently, the only meaningful safeguards available to the jeopardy tax-
payer are the right to littgate in the Tax Court and the restrictions on sale by
the Service pending Tax Court review. It is against these jeopardy assessment
safeguards that the courts have measured the procedure of the Service in ter-
minating a taxable year, while at the same time they have ignored the greater
specificity and the finding requirement of the termination provision.

ANALYBSIS OF THE CASES

All of the recent termination assessment cases in the district courts have been
actions to enjoin the collection of termination assessments. At the outset, there-
fore, the taxpayers in these actions were faced with the Anti-Injunction .Act
which specifically withdraws jurisdiction from state and federal courts to en-
tertain suits seeking to enjoin the assessment and collection of internal revenue

taxes, except in specified circumstances.”

nI.R.C. §6851(a)(1). Historically “proceedings” includes levy and distraint as well

as glcslt‘s% in: %osuarlt.((s)eg l;owers v. New York & Albany Lighterage Co., 273 U.8. 846 (1927).
.R.C. a).

9 See, e.g., Lloyd v. Patterson, 242 F.2d 742, 744 (5th Cir. 1957) ;: Publishers New
Press, Inc. v. Moysey, 141 P, Suyp, 340, 343 (S.D.N.Y. 1858) ; criticized in Plumb, Federal
Iiens a1d Priorities, 77 Yale L.J. 1104, 1135 (1968). Note, however, that the administra-
tive Practlce of the Service only authorizes a jeopardy assessment under the same general
g«}r}g tions as those specified In section 6851(a) (1). Internal Revenue Manual, CCH §5214.

£ ?.R.C. §$ 6861(b), If the Service fails to send a deficlency notice within the time
required by law, the Antl-Injunction Act. I.R.C, § 7421(a), does not apply, and assessment
or collection may be enfoined. LR.C. § 6213(a).

s I.R.C. § 6803(b) (3)

 There are three exceptions to the prohibition on sale: (1) if the taxpayer consents
to the sate; (2) {if the property is perishable: and (3) if the Service determines that costs
of conigrvlng and maintaining the property will greatly reduce the net proceeds of a
nal’c;.II. éc. iegge%t))) (3) (B).
. nr.ll{ckh«;a a) (3) and 4851 ‘(sb)‘ and (e)., . T al. e

" Jee Kimmel v, (’)l(‘s%n;llnson, 181 F. Supp. 901 (S.D. Fla. 1957); Shelton 'v. Gin, 202

% Section 7421 (ng provides : f
. . . Exe i)t as provided in sectlons 6212 (a) and (c), 6213(a), and 7426 (a)
and (b)f ). no suit for the purpose of restraining the assessment or collec-
tlon of any tax shall be maintained in any court by any person, whether or
not such person is the person against whom such tax was assessed.
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" One of the situations excepted from the application of the Anti-Injunction Act,
however, is where thé Service collects a tax without having sent a deficiency
notice to the taxpayer.® While the Service may not generally collect a tax with-
out sending a deficiency notice, it may make immediate collection of a tax where
a jeopdardy assessment is made. Since no similar exemption from the restriction
on immediate collection bf an assessment is provided in the section on termina-
tion assessments, the Service has argued that the restrictions which normally
apply to it when it assesses a tax do not apply to the collection of a termination
assessment because the ‘“tax” demanded is not a ‘deficiency” for purposes of
the restrictions on assessment. Consequently, taxpayers and the Service have
joined issue over the statutory requirement of a deficiency notice because the
resolution of this procedural issue affects the jurisdiction of the court to enjoin

. collection. .

In attempting to resolve whether the Service must send a deflclency notice
after making a termination assessment in the same manner as it is required to
do by statute when it makes a jeopardy assessment, the courts have divided over
three basic issues:

1. Whether legisaltive history supports the conclusion that the assessment au-
tlsxgrization and procedural limitations of section 6861 are to be applied to section
6851 ;

2. Since section 6861 applies only to the jeopardy assessment of ‘“a deficlency,”
as defined in section 6211, whether the tax demanded under section 6831 is a
“deflciency ;” and

8. Whether the procedural safeguards and remedies of section 6861 ought to
be applied to a termination assessment to fvoid harsh and possibly unconstitu-
tional results.

A. Legislative history

In construing a statute, ordinarily one begins with the text.” Unfortunately,
in the present instance the Code provisions do nut, at least on first reading, help
in resolving the issue. As has already been indicated, the termination provision,
although requiring the Service to demand payment of tax, does not contain its
own assessment authority in unmistakable wordsg, nor does it refer to section 6861
for its assessment authority. Furthermore, although seection 6851, which has no
explicit agsessment authority, and section 6861, which has this explicit authority,
are grouped in the same chapter of the Code, this arrangement may not be con-
sidered in any construction of the statute.”* Moreover, had Congress intended
section 6851 and 6861 to be read together, separate bonding provisions for ter-
mination and jeopardy assessments would have been unnecessary. Consequently,
in the absence of any direction in the text of the statute, the courts have looked
to legislative history, the most exhaustive examination of which is found in the
Sohreck case®

The taxpayer in Schreck argued that the development of the structure of tax
litigation shows a definite Congressional intent to mitigate the harshness of the
“pay-first-litigate-later” rule by making available to all taxpayers judicial review
by the Tax Court as a non-prepayment forum. The Service's refusal to give the
termination taxpayer his “ticket to the Tax Court” violates this Congressional

n Section 6213 (a) provides, inter alia:
. . . Except as otherwise provided in section 6861 no assessment of a defl-
clency in respect of any tax imposed by rubtitle A or B or chapter 42 and no
levy or proceeding in court for its collection shall be made, begun, or prose-
cuted until such notice has been mailed to the taxpayer, nor until the expira-
tion of such 90-day or 150.day period, as the case may be, nor, if a petition
has been filed with the Tax Court. until the decision of the Tax Court has
become final. Notwithstanding the provisions of section 7421(a), the making
of such assessment or the beginning of such proceeding ar levy during the time
sucht prohibition is in force may be enjoined by a pruceeding in the proper
court.
2 gece Frankfurter, Some Reflections on the Reading of Statutes, 2 RECORD oF
N.Y.C.B.A. 213 61947).
822 Section 7808 (b) provides, inter alia:
No inference, implicatton, or presummption of legislatlve construction shall be
drawn or made by reason of the location or groupings of any particular section
of provision or portion of thir title, nor shall any table of contents, table of
cross references, or similar outline, analysis, or descriptive matter relating to
the contents of this title be given any legal effect.
But see Clark v. Camgwbell. — F.24 — (5th Cir. 1974); Lisner v. McCanless, 858
. Supg. 398 (D. Ariz. 1073)).
. o Schreck v. United States, 301 F. Supp. 1265 (D. Md. 1969).




<

7

di e 245

intent. Accordlngly, the taxpayer contended, the deficlency notice requirement
of the jeopardy assessment provisions muat ‘also apply to a termination assess-
ment. The Service countered that the statutory authority for the assessment of
taxes declared due and payable under the termination provision is to be found
in the general assessment authority of section 6861, because both the termination
provision and the general assessment statute were in existence long before the
Jeopardy assessment provisions were enacted.

The district court in Schreck basically accepted the tavpayers contention,
‘although it stated candidly that it had not uncovered any legislative history
which compelled this conclusion.® The Second’ Circult, however, rejected essen-
tially. the same argument by the taxpayers in the Clifford Irving case,” based on
a different reading of the legislative history. These cohﬂictlng conclusions call

~for-an independent review of the legislative history.

The predecessor of section 6851 first appeared in the revenue laws in 1918,
Under the Revenue Act of 1918, there was only one assessment statute, and eon-
sequently, only one provision under which the Service could assess a tax for a
full or short tax year.* Limited administrative review was provided by an Ad-
visory Tax Board in the Treasury which could pass on questions of interpretation
and administration if requested by the Service and the taxpayer.” The only
way a taxpayer could obtain judiclal review of the Service's determination of
the tax due, however, was to pay the tax and sue for a refund.®

In 1921, the procedure was modified to provide for administrative review of
an assessment and the immediate assessment of tax in jeopardy situations. The
Service was required to send a taxpayer notice of a deficlency_and give him not
less than thirty days to file an appeal with the Service and qhow cause why the
tax or deficiency should not be paid.”® 1f after this administrative review the
Seryvice determined a tax was due, the taxpayer was given ten days after a
notice and demand to pay the tax. An exception to this pracediure. was- provided-
in cases where “the Commissioner believes that the collection. of the amount
due will be jeopardized by such delay. . . %

In 1924, however, Congress recognized that review by anather branch of the
Treasury Department was inadequate and that the “right of appeal after pay-
ment of the tax is an incomplete remedy, and does little to remove the hardship
occasioned by an incorrect assessment,”‘* Accordingly, it permitted taxpayers
an alternative to the ‘pay-first-litigate-later” procedure and established a neutral
Board of Tax Appeals to review claimed deficlencies in certain taxes prior to
payment.”? To accomplish its purpose Congress defined the term “deficiency” for
the first time and also limited the power of the Service to assess and collect a
deficienicy. -

Not onlv was the Service required to send the taxpayer notice of its finding
that a deﬁciency was due and of its intention to assess and collect the deficiency,
but it also could not take any collection action for a sixty-day period following
that notification. During the sixty-day period, the taxpayer ‘could petltlon the
Board of Tax Appeals for redetermination of the income tax deflciency.®

In those cases in which the Service believed that the assessment or collect!on
of a deficiency would be jeopardized by delay, no deficiency notice was reqnired.*
A taxpayer could have petitioned the Board of Tax Appeals only by filing a claim
in abatement and posting a bond.® If the taxpayer could not post a bond, his
only available remedy was to pay the tax and sue for a refund.

In 1926, some eight years after the termination provision was enacted, the
Jjeopardy assessment provision appeared in substantially the same form-as it

M 301 F. Snd)p at 1275 cf. Irving v, Giéy, 479 F.2d 20 (24 Cir, 1973).
8 Irving v. Grey. 479 F. 2(! 20 (2d Clr 1973). .
% Revenue Act of 1918 §
37 Revenue Act of 1918 § 1301 (d).
8 The “pay-first-litigate-later’” procedure had been the recognized method of obtain-
‘Sl;gt’udég% é'eviow of internal revenue taxes long before 1918. See Cheatham v. Unlted
ates,
R({\enue Acto 1921 ! 250(d).

40 J

. H,R. REP. No. 179, 68th Cong., 1st Sess. 7 (1924), 1939-1 C.B. (Pt. 2) at 246.

.41 The Board of - Tax Appeals was more of an advisory body than a court because a
dl atisfled party could sue in a district court wBich tried the issues de mwo. Revenue
Act of 1924 §§ 74{1;) and 279(d).

: evenne ot of 1924 § 274(b). .- S s S P A T

“Revenue Act 0f.1924 § 274(d)..~ .. ... co T s

85-788—76——17
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“takes:today. The deficlency notico requirement was retained where “normal”

taxpayers. were involved, but the Board of Tax Appeals was given expanded

Jurisdiction by having appeal from an adverse determination go directly to the
- courts.of appeals rather than the district courts. This gave the normal taxpayer
.his chiolce -of two routes to judicial review of the tix assessment: he could go

directly to the Board of Tax Appeals without first paying the tax, or he could
pay the tax first and then sue for a refund in the appropriate district court.

‘The 1926 Act also changed the rights and remedies of the jeopardy assessment
taxpayer. While prior to 19206, the jeopardy assessment taxpayer was barred
fron} review by the Board of Tax Appeals unless he could post an adequate bond,

“he was now given the absolute right to a redetermination of the jeopardy assess-

ment by the Board of Tax Appeals albeit after the assessment was made.*” The
Service was authorized by the predecessor of section 6861 to assess an income
tax deficiency immediately if it believed@ assessment or collection would be
Jeopardized by delay. At the same time, however, the Service was required to
give notice of and to make demand for payment, and if no notice of deflclency
had been sent, to send a deficiency notice within sixty days after the assessment.
Thus, the jeopardy taxpayer could petition the Board of Tax Appeals for a

-review of the assessment within sixty days after the mailing of the deficiency

notice. .

The Schreck: opinion did not discuss all the relevant legislative history. For
example, in 1924, at the same time that Congress created the Board of Tax
Appeals to review deficiencies and jeopardy assessments, technical amendments
were made to the termination provision.® It would have been simple enough for
Congress to provide for Board of Tax Appeals review of termination assess-

‘ments when it made these amendments, and its failure to do so is hardly con-

sistent with an intention to provide for such review. ,

Moreover, the Schreck opinion did not consider the fact that in 1954 Corgress
amended section 6851 Ly adding subsection (b) which permits the taxable year,
once closed, to be reopened.” The purpose of this amendment was to insure that a
taxpayer would not have more than one taxable year in the same 12 month
period.® Since Congress did not intend that terminated taxpayers should have
nmore than one taxable year in any 12 month period, it is unlikely that a termi-
nated taxable year was intended to be a “taxable year” reviewable by the Tax
Court since, in the usual termination situation, this would result in more than one
taxable year in a 12 month period. ‘

‘The legislative history not discussed by the district court in the Schreck case
points to a contrary conclusion than the one that was reached. Congress may have
intended the Tax Court to review deflciencies, but apparently it did not con-
sider a tax collected upon the premature closing of a tax year to be a deficiency.”
As a matter of legislative history, in fact, the tax collected upon the closing of a
taxable year is more analogous to the quarterly installment payments of tax
Congsl;ess provided for when the termination provision was originally enacted in
19018.

B. The “Deficiency' 1ssue
The term deficiency is defined in the Code, but the definition does not assist
comprehension because the statutory language uses that term, “deficiency” to

¥ Revenue Act of 1926 * 279. The first jeopardy assessment provision appeared, however,
fn the Revenue Act of 1921,

47.Revenue Act of 1926 § 279.

4 Revenue Act of 1024 § 282,

# Section 6851(b) provides, inter alia: »

. . » Notwithstanding the termination of the taxable period of the taxgayer by the Sec-
retary or his dele{;ate, as provided in subsetion (a), the secretqsr or his delegate may
reopen such taxable period each time the taxpayer is found by the &retgry or his delegate
to have recelved income, within the current taxable year, since a termination of the period
anhder- subsection (a). A taxablé perlod so terminated by the Secretari or his'delegate

reope b{ the taxpayer (other than a nonresident alien) if he flles with thg

Secretary or his delegate a true and accurate return of the items of gross income and o:
the deductions and credits allowed under his title for such taxable period, together with
such other information as the Seretary or his delegate may by regulations prescribe. If
taxpayer is 4 nonresident alien the taxable pértod s0 terminated may be reopened by him
if he fllés, or.causes to be filed with the retary or hig deléegate a true and accurate
retutaf !?etd ill’:'n tt%!i:l tiﬂlcgme derived fromf all sources within the Unfted States, in the manner

resc , i ‘ .
I;I:M.R. Rop. No. 1337, 834 Cong., 24 Sess. A421 (1954) ; Matthew Xlaas 86 T.C. 239
« §1The term was not defined until 1924, See Revenue Act of 1924 § 273,

%2 Bevenue Act of 1018 § 250(a). '
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deﬂne a “deﬂcieney.” ¥ The regulations do not clarify the meaning of the term,*
One commentator has cut through the statutory thicket by stating simply that a

" “deficiency” is the ainount by which the correct amount of tax as determined b};

the Service exceeds the amount of tax reported by the taxpayer on his return.

If a taxpayer has not filed a return, the deficiency is the amount by which the
correct amount of the tax as determined by the Service exceeds the sum of any
deficiency or deflciencles previously determined, decreased by the sum of all
credits, refunds, and amounts otherwise repald in respect of such tax.” Re-
duced to its elements, then, a deficiency generally requires (1) the determination
of the correct tax imposed, and (2) the filing of a return.

1. The correct taa {mposed
The critical factor in the deficiency equation is the determinatlon of “the cor-

‘rect tax imposed by subtitle A or B or Chapter 42.” Generally.speaking, the in-

come tax imposed by subtitle A is an annual tax computed on the basis of a calen-
dar or fiscal year depending on the taxpayer's annual accounting period. Most
individual taxpayers use a calendar tax year. In the usual section 6851 termina-
tion, however, the year is closed before December 31, and the balance of the
full calendar year still remains.

The Service's position is that until the end of the calendar year, it is impossible
to determine the correct amount of the tax imposed. The practical problems which
would be created if a termination taxpayer could obtain Tax Court review weigh
in favor of this position. For example, a taxpayer who owed a tax on September 30
might, because of losses incurred after that date before the end of the calendar
year, owe less or no tax for the full 12 month period, If, after his year is termi-
nated, a taxpayer were to file a petition with the Tax Court, would he in the comp-
utation of tax be entitled to one or more than one exemption for the same 12
month period? What rate of tax should apply, since presumably the termination
taxpayer's short period income tax rate would be lower than the full-period rate?
Since the books and records of the taxpayer and other parties are not likely to
have been kept on the basis of the short-period tax year, how will relevant records
Le obtained? What happens if the Service thereafter assesses a deficiency for the
whole year? Does the taxpayer file a full-period return and a separate short-period
return? 1f petitions are filed subsequently in the Tax Court with respect to the
terminated portion and the balance of the calendar year, do they remain separate
or merge?

While the district courts and the courts of appeals have divided over the statu-
tory requirement of a deficiency notice when a tax year is terminated; since 193§
the Tax Court has consistently ruled that it has no jurisdiction to review a short-
period tax year. In Ludwig Littauer, the Board of Tax Appeals said that the
amount of tax set-forth in the termination notice to the taxpayer was not “an
amount finally determined [by the Service] as a deficiency,” but a provisional
statement of the amount which must be presently paid as a protection against the
impossibility of collection.”” Thus, only after a full-period return is filed, “can it be
determined whether there is a statutory deficlency or perhaps a retund of all or
part of the amounts already collected . "% The Tax Court has adhered to
these views even to the present,® and although a recent decision indicates some
dissatisfaction with the Littauer rule,” it has been upheld by the Second, Seventh
and Niith Circuits.®

There i8 other support for the Littauer rule. The Service has no authority to
determine a deficiency for a fractional part of a taxpayer’s correct tax year, and

SMIR.C. §6211(a) .
& See Reg. § 301. 6211-1(a).
&89 MERTENS, LAW OF FEDERAL INCOME TAXATION, § 40.128 (1971 ed.).
(q DS{'eYRe 301.6211-1(a); Cantrell & Cochrane Ltd. v. Shea, 390-1 USTC § 9388
7 B.T. A at 842-43.
M I

8 See Purltan Church—The Church of Amerlea. 10 T.C. 485, 494 (1048), a
ecuriam, 209 F.2d 308 (D.C. Clr 1953). cert. denied, 347 U.S. 975 (1954), cert. den
1.8, 810 (1958) : Thomas A. DaBoul, unreported Tax Court decision, June 19, 9, aﬂ"d
420 IN2d 38 (9th Clr. 1070) ; Alkens, unreported Tax Court decision. October 22 1970
(Docket No. 4173-69) ; Armstrong, unreported Tax Court decisions, June 2. 1971 (Docket
No. 7725-70) : Chg rles I. Riley, 32 T.C. 847 (1073) ; Louls V. Musso, 32 TCM 849 (1973),
anpeal. docketed 0. 73-391@. 5Hth Cir. 1974, O'Delle B, Morris, 32 TCM 852 (1973) :
Willlam Jones, 62 T.C. No. 1 (1074 )

® See Willlam Jones, 82 T.C. No, 74).

8 See Irving v. Gray, 479 F.24 20 ("d Cir. 1973) ; Williamson v. United States, 31 AFTR
2d 73-800 (7th Cir, 1871) ; DaBoul v. Commission, 429 F2d 38 (9th Cir. 1970).
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where it determines a deﬂclency for an unauthorized period, there is no defi-

‘clency® The L{ttauer line of cases merely constltutes the appucatlon of this rule

in the context of a termination.

- 2. Return Requlrement

The other factor in the deficiency equation is ‘‘the amoun¢ shown as the tax due
by the taxpayer upon his return.” Thus, the definition of “deficiency,” and indeed
the entire income tax system, ordinarily assumes the filing of a return, The ques-
ﬂ?ﬁ is ;{glzether a full-period return is required, or whether a short-period return
will suffice...

Section 443(a)(3) requires a taxpayer to make a short-period return when the
Service ‘“‘terminates the taxpayer's taxable year under section 6851 (relating to
tax in jeopardy).” Although a short-period return is required by section 443 and
appears to be contemplated by section 63851 itself, neither the regulations nor any
Service rule gives a taxpayer any assistancein preparing such a return. The regu-
lations under section 448 merely repeat the statutory requirement, and refer to
“section 6851 and the regulations thereunder.” *® The regulations under section
0851, however, do not provide instructions for the filing of a short-period return by
citizens although certain instructions are provided for the flling of such a return
when a resident or non-resident alien’s ‘“taxable period” is termiinated.* Where
citizens are involved, the regulations only state that a taxpayer whose “taxable
yvear” has been terminated must file a full-period return.®

There is some support for the position of the Service that irrespective of the
short-period return requirements, such a return does not constitute a “return”
for purposes of computing a deficiency.* The absence of legislative directions for
filing short-period returns on the termination of a taxable year is some evidence
that Congress did not intend such a return to qualify for the computation of the
correct tax and a deficiency, if any. For example, although it requires the flling
of a short-period return when a taxable year is terminated, section 443 does not
provide for the computation of tax as it does where a change of annual account~
ing period is involved.*™ Furthermore, no provision is made for the proration of
the personal exemption.®

There are other indications in the Code and the regulations, however, that the
terminated short period is a “taxable year.” Section 441 says that the term “tax-
able year” means “the period for which the return is made, it a return is made
for a period of less than 12 months.” ® Furthermore, the regulations state that
the period of less than 12 months referred to is the short period provided for
under section 443 which occurs when a termination of a taxable year for jeopardy
is made under section 6851.™ It seems to follow, therefore, that a short period
created by a termination is a “taxable year.”

In Matthew Klaas,™ a case not cited in the Schreck opinion, the Tax Court
answered these arguments and confirmed its view that it did not have jurisdic-
tion to review a terminated taxable year. The petitioners were resident allens
on a calendar-year basis for filing their returns., On October 24, 1956, they left the
United States to return to Switzerland, and on the same day the Service termi-
nated their taxable year. Subsequently, the petitioners flled a joint return for
the short<year January 1 to October 24, 1966, The Service refused to accept the
return. as a joint return because a Joint return may only be filed if the allen

See Estate of Levi T. Scofleld, 25 T.C. 774 (1956). rev’d on oth)er grounds, 266 F.2d

154 Gth Cir. 1959) : Columbfa River Orchards, Inc., 15 T.C. 253 (1930

1.443-1(a)

“ Re 1.6851-2 b) (3) but see Nino Sanzogno 60 T.C. 321 (1973).

“Reg § 1.6851-1(c) and § 1.6851-2(b) (5).
+ % The Service makes a dumm Hv return for purposes of making & termination assessment.
Internal Revenue Manual, CCH 95214. he Service’s position is that thir return is not
a return within the meanlng of the deﬁclency definition, nor ig it a return prepared for
the taxpayer pursuant to section 6028, because this provision iz applicable only for full-
period returns, Section 6020 does not npiﬂv to declaratlons of estimated tax, which are
analogous to termination assessments. See I.R.C. § 602

o? Note that no computatlon is provided for taxpayers who are not in existence for
the entire taxable

« ILR.C. § 43(c) Curiously, such a proration 8 allowed for computing the minimum
tax for tax prefere

& Section 7701(a)(2'!) deflnes a “taxable year” to mean not only a calendar or fiscal
vear but “in the case of a return made for a fractional part of a year under the provisions
<of subtitle A or under regulations prescribed by the Secretary or his delegate, the perlod
for which anch return ls made.” ]

7 Rew, § 441-1(b)(

n 36 T.C. 239 (1961) cf Nino Sanzogno, 60 T.C. 821 (1973).
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spouses afe residents for the entire taxable year. The petitioners claimed, how-

ever, that the terminated year was a “taxable year” citing sections 441(a) and
(b) (8), 448(a) (8), and 7701(a) (23).

On ot about April 11, 1957, petitioners filed a claim for refund and another
Joint return for the perfod January 1 to October 24, 1956. In response to this,
a deficlency notice was sent stating that the petitloners were not entitled to
file a joint return. - i

The Tax Court upheld the Service’s view ™ that a full year return was re-
quired.” The court stated that the “termination of a taxable period under section
6851 temporarily closes a taxable period, but the taxpayer's taxable year is stiil
his normal calendar or fiscal year.™ The reasoning of the court was based on scc-
tion 6851(b) and its legislative history discussed above, which discloses a purpose
to avold a taxpayer’s having mote than bne taxable year in a 12-month period,

. Thus, statutory analysis does not compel an answer to the issue; however, the
Service appears to have the stronger position primarily because of the procedural
difficulties of Tax Ccurt review which have long been recognized by the Tax
Court itself. ’

- If section 6861 18 not the assessment authority for section 6851 terminations,
however, what section authorizes a termination assessment? The Service now
says that assessment is not made under section 6861 but under section 6201."
That section provides general assessment authority for the Commissioner with
respect to “all taxes imposed by this Title” or prior revenue laws, and “which
have not been duly paid by stamp at the time and in the manner provided by
law,” Section 6201(a) states that this assessment authority “shall extend to and
include” four situations, none of which involve terminations, Thus, tlie govern-
ment’s position has been that the phrase “extend to and include” authorizes an
assessment made pursuant to a termination under section 6851 despite the fact
that none of the four categories mentioned in section 6201 (a) specifically refers
to section 6851. -

The Service claims that its own administrative practice supports its interpreta-.
tion because it has made assessments under the general assessment authority of
section 6201 since the predecessor of section 6851 first appeared in the revenue
laws. The Service’s administrative practice has apparently not been uniform,
however.,” Furthermore, there is some inconsistency in the Service's position that
for purposes of the “deficiency” definition a tax is not “lIinposed” by a termination
assessment, but is “imposed” for purposes of the axsessment authority of section
6201." There is, then, some ambiguity In the Service’s position on its assessment
authority ; nonetheless, the enurts have focused on the effect of the Service's
position rather than on this statutory inconsistency.

C. Constitutional {ssues ‘

A number of courts have said that the Service's position on the requirement
of deflclency notice raises constitutional “problems’ of equal protection and due
process, and have resolved the statutory issue in favor of the taxpayers. When the
constitutional “problems” are analyzed, however, it Is not at all clear that the
Service's position is tainted.

7 For the Service’s position, see regulation § 1.6851-1(c).

7336 T.C. at 243. -

™ See Internal Revenue Manual, CCH 95214.3(2).

7 In Bonaguro v. United States, 204 F. Supp. 730 (E.D. N.Y, 1968), aff'd aud nom.
United States v. Dono. 428 F.2d 204 (23 Cir.), cert. denied, 400 U.8, 82 1970). the
Service asparently used section 6861 as {ts assessment authority, and in Schreck v. United
States, 301 F. Supp. 1265 (D. Md. 1969), it appears that it contended sectlon 6851 was
itself the assessment authority.

% There are two provisions other than section 6201 or sectlon 6861 which might am!l-
orlze assessment after thé termination of a taxable year: gection 68831 or section 62131,
See Myers, Termination of Taxuble Year: Procedures in Jeopardy, 26 Tax L. Rrv. 829
(1971). Section 6213(h) (3) provides for the nxsessment of amounts pafd as a tax or in
respect of a tax, This section applles to payments of amounts determined as deficiencirs,
However, the section is quite broadly worded and wonld appear to permit assessment of
“‘apy amount pald as a tax or in respect of a tax.” Certainly, the statute does not prohibit
the assessment of an amount which 18 not a deficfency. Section 1.6213-1(d)(3) of the regu-
lations states that amounts pald prior to the malling of n notice of deficlency shall be
taken into account in determining the existence of a deficlency. The regulation not only

rovides authority for assessment of non-deficlenéy amounts, but ia consistent with section

.8851-1(c) of the regulations which provides that payments made under that section
will be applied against the tax due for the taxpayer’s current taxable yvear. The problem
with such an analysis 18 simply that the administrative agency which has charge of the
function does not now nor apparently has it ever utilized the gection .
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1. Equal protection .

The “old” concept of equal protection requires that those who are similarly
situated be similarly treated; although a statute providing for differences in treat-
ment does not deny equal protection if it is rationally related to a legitimate
government objective. The “new” concept of equal protection involves the rule
that statutory classifications which are based upon certain suspect criteria (such
as race’and wealth) or which affect fundamental rights will' be held to-deny
equal. pretéction unless justified by a compelling ‘goverhuiental’ intefgst.” -

- Iif Sckreck, the district court applied the “old” concept of equal protection, and
reasoned that Congress may not rationally discriminate against one group of
jeopardy taxpayers (termination assessment taxpayers), by not permitting Tax
Court review while other jeopardy taxpayers (jeopardy assessment taxpayers)
were permitted such review. An argument can be made, however, that the com-
parison should not be with jeopardy assessment taxpayers but with “normal”
taxpayers. The effect of the termination assessment, after all, is to put & termina-
tion assessment taxpayer on the same footing as the employee whose tax is with-
lield and as other taxpayers who make estimated tax payments. The difference is
that the Service, not the termination taxpayer, is making the determination of
how much tax is to be paid.” -

Even assuming that jeopardy assessment and termination assessment tax-
payers are similarly situated (because both involve jeopardy situations);:there is
still-a rational basis for-tréating. termination-and jeopardy assessment taxpayers’
differently. Termination assessments involve more extreme circumstances, re-
quiring more immediate action, than jeopardy assessments, While the delay of a
full-scale judicial review of the amount of tax demanded may be harsh, it never-
theless seems rational to delay such review as the amount demanded is only
provisional in nature.

Furthermore, in the terminology of the “new” equal protection analysis, judi-
cial review by the Tax Court is not & fundamental right. In fact, as the legislative
history shows, a taxpayer had no right to any prepayment review before Con-
gress established the Board of Tax Appeals. Even now the jurisdiction of the
Tax Court does not apply to all taxes, c.g., excise taxes, or to all taxpayers, e.g.,
bankrupt taxpayers.™

The conclusion that the Service's position presents equal protection problems
is based on certain assumptions as to the timing of judicial review as well. In
Sohreck, the court felt that judicial review might be unavailable for three years
under the Service procedure, while Tax Court review of a jeopardy assessment
would be substantially earlier. This assumption was erroneous.

On the one hand, the promptness of Tax Court review of a jeopardy assess-
ment should not be over-estimated. After a jeopardy assessment, the Service may
selze property immediately if it sends a deficliency notice to the taxpayer sixty
days later. Thereafter, the tdxpayer has ninety days to file a petition in the Tax
Court, and then must wait sixty days for the government'’s answer.

On the other hand, a termination assessment taxpayer may institute a refund
suit within six months after he files a full-period return upon the close of his
taxable year. When the full-period return is filed, the terminated period would
he reopened automatically.” The termination assessment would be wuspelided,
and the Service wonld assess the amount of tax shown on the return.” At.this
point, then, the outstanding assessment would be the tax shown on the return,
If the taxpayer's return shows an amount of tax due which is less than the
tax-declared due by the Service upon the termination of his taxable year, and
satisfled Ly levy, the return itself would serve as an informal claim for refund,™

7 See GUNTHER & DOWLING, CONSTITUTIONALTAW 083-1040 (6th ed. 1870).

™ The court in Shreck cited a number of cases denlineg with termination assessmenta.
mnde againgt brankrupt taxpayers under section 6871(a). It is clear from these cases,
however, that the courts were comparing the normat taxpaver entitled to prepayment

- review by the Tax Court and bankrupt taxpayers who. the government was contending.

were not entitled to such review. Prepayment review by the Tax Court Is not a factor
where both jeopardy assessment and termination assessment taxpayers are eancerned
becanse both taxpayers have tax collected from them before the Tax Court review.
»LLR.C. §§ 6862 and 6871(b). -

» Section 6851(b) provides for the terminated taxable year to be reonened if the
taxpayer files a return of his income, deductions, and credits together with such other
inﬁxr%agori zé; (ﬁxe S‘e(riv‘lce may require, ‘

- . . . ﬂ . .
1‘0:;3)96 ‘American Radlator and Sanitary Corp. v. United States, 318 F.2d 915 (Ct. Cl.
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and a suit for refund could be instituted six months atter the return is filed.®
This suit for refund would be proper because the taxpayer would have paid the
amount of the assessment, and the suit would be for the refund of the additional
amount collected from him. Any deflelency assessment the Service may impose
in this context would be a separate claim which the government must raise by
counterclaim. . . ‘

" The procédure prerequisites for a refund suit would be met since the suit would

“be for thé refund of income taxes alleged to have been erroneously collected.*

The Flora “full payment” rule would also be satisfled because the assessment
upon which the suit is based (the tax shown due on the return) would have
been fully paid.®® Alternatively, on the filing of a full-period return and the finding
of a deficiency, the Service will send a deficiency notice to the taxpayer, and he
could thereafter file a petition in the Tax Court. :

“The Service is on record in support of this procedurc. In the Clifford Irving
case, it represented to the court of appeals that the taxpayers whose 1071 year
was terminated on February 4, 1972, could have filed their 1971 returns at any
time after February 4 and “six months thereafter (or as early as August 4,
1972) could have commended a refund suit.” ® In Sciireck, the taxpayers' year
was terminated October 23, 1967; therefore, he would have heen required to
wailt approximately two months until the end of the taxable year Lefore filing
a full-period return.and starting the six-month pre-refund.suit petiod. S
". -Aecordingly, contrary to the belief of the court in Schreck,” a termination
assessment taxpayer is not denied a right to institute any court proceedings for
three years, but only for six months following the close of the taxable year and
the filing of a full-period return. There is a difference between the termination
and jeopardy assessments insofar as the prompt availability of judicial review
is concerned, but the difference is not so substantial as the court in Schreck
believed. Therefore, the inequality on this account between termination and
jeopardy assessment taxpayers may not be constitutionally significant.

2. Due Process

The Sixth Circuit observed in Rambo: A system that permits the government
to seize and sell property without affording the taxpayer any opportunity for a
judicial determination of the validity of the tax prior to payment could very
well raise a serious question of a denial to the taxpayer of his property without
due process of law.®®

The harshness of the pay-first-litigate-later title does seem to raise a due
process question, since the general rule is that “due process requires a hearing
before a deprivation of property takes effect.” ® The Supreme Court has long
recognized, however, that there are “‘extraordinary situations” that justify post-
poning both the notice requirement and the opportunity for a hearing.* One of
these “extraordinary situations,” long recognized by the Supreme Court and
apparently by the Sixth Circuit itself, is the summary collection of a tax.'!

The teaching of the Supreme Court is that the requirements of procedural due
process have been met where there is an opportunity for a hearing, even if the
hearing is available only after the seizure of property from a taxpayer. In
Phillips v. Commissioner, a case involving the liability of a transferee stock-
‘holder for his corporation’s taxes, the Supreme Court said:

"The right of the United States to collect its revenue by summary administrative
proceedings has long been settled. Where, as here, adequate opportunity is

831 R.C. § 7422(n).

& 28 1.8.C. § 1346(a) (1),

85 Flora v. United States, 357 U.S. 63(1958), rehearing, 362 U.S, 145 (1960). The Service
should not he able to avold this result by claiming the amount collected as a forfeit, and
not collected as & tax; and thus, that full payment of the tax has not been made. But see,
§Cht§etcl$l v. U{:tilted States, 301 F. Supp. 12065 (D. Md. 1969), where the Service apparently _

00 & position, )

8 Government Brief at 18a, Itving v. Gray,. 479 F.2d 20 (24 Cir. 1973). The taxpayers
had argued that the Flora rule grevented them from suing for a refund of taxes. The
Second Circuit held, 479 F.2d at 23 n.8, that the Flora rule was inapplcable “since there
a deficiency had been determined and taxpayer had only paid a portion of it before seeklng
Jhis refund claim in a federal district court. Here . . . no deficiency has been determined.
(Emghasis added). :

87 Nee 801 F, Sug . at 1281,

8 492 F.2d at 1080.

:}S}enttess v. Shevin, 407 U.S. 67, 88 (1072).

. 0.
ﬁPhl?l!bps v. Commissioner, 283 U.S, 589 (1981); Rambo v. United States, 492 F.2d
1060, 10685 (6th Cir, 1074).

2
i
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afforded for a later judiclal determination of the legal rights, summary proceed-
ings to secure proper performance of pecuniary obligations of the government
have been consistently sustained.® - - '

The same line of - reasoning has permitted the government to selze summarily
the property of citizens during wartime and to acquire property by exercise of its
power of eminent domain prior to payment therefor, and has allowed public
lgealth g‘ﬁlcials' to order summary destruction of property without notice or

earing. : N -

In the termination assessment procedure, judicial review is available after
some delay ({.e., six months after the taxpayer files a full-period return claiming
a refund of taxes), but where property rights rather than personal rights are con-
cerned, delay does not render the procedure constitutionally defective. As the
Supreme Court sald in Phillips: .
* Where only property rights are involved, mere postponement of the judicial
enquiry is not a denial of due process, if the opportunity given for the ultimate
judicial determination of the liability is adequate. . . . Delay in the judicial
determination of property rights is not uncommon where it is essential that gov- -
ernmental needs be immediately satisfled.*

The view of some courts has been that the Service's position effectively denies
& termination taxpayer access to the Tax Court. Even assuming that this were
. 80, the unavailability of one forum is not a denial of due process provided that

some alternative forum is available for-the taxpayer to contest the validity of
an assessment made against him.” As the legislative history indicates, Tax Court
. revlew was a privilege granted to certain taxpayers, but Congress has and still
can require a taxpayer to pay first and litigate later.
Delayed judicial review of a termination assessment thus doeg not appear to
- present due process problems. However, it 18 less clear that the Service may sell
property seized pursuant to a termination assessment prior to the time that
the full-period return is due. The Service’s procedure is not uniform, but in a
number of cases it has attempted to sell seized property before the taxpayer filed
a full-perfod return.® The termination assessment is provisional in nature, and
¢oncededly, an estimated tax. Therefore, consistehcy would require that'the Serv-
ice walt until a full-period return or a short-period return is filed before selling
property it has seized. The provisional nature of the Service's determination
when it terminates a tax year seems also to be a basis for limiting the Phillips
case to approval of summary collection but not the sale of seized property prior
to the close of the entire taxable year when the tax may be finally determined.

8. Procedural remedics A

Before concluding that the problems with the Service's- position reach consti-
tutional proportions, the procedures available to termination taxpayers should be
better understood. .

a. Short-Period Rcturn. The termination taxpayer is required to file a short-
period return by section 443, This return presumably would report the income,
deductions, and credits attributable to the taxpayer for the short period. While
it is not likely that some taxpayers such as those engaged in “numbers”, nar-
cotles, and other profitable, although illegal, enterprises, will choose to flle these
returns or that the Service will confesg error without a time-consuming audit,

2 Phillips v. Commissioner, 283 U.8. 589, 505 (1931).
83 rd atpﬁs‘l ( )

% Id, at 596-7. In St. Joseph Stock Yards Co. v. United States, 208 U.S. 39, 77 (1936),
Justice Brandeis safd: ‘“A citizen who claims that his liberty is belng infringed is entitled,
upon habeas corpug, to the opportunity of a judicial determination of the facts. . . .
But a multitude of decisions tells us that when dealing vwith property a much more
liberal rule applies.” Te distinction Justice Brandels made between property rights and
personal rights in aprlving constitutional Brinclples of due process has not been further
devéluped in the administrative law area. Davis, ADMINISTRATIVE LAw, § 28.19 n.6,

% Cohen v, United States, 207 ¥.2d 760, 772 (9th Cir. 1962), cert. denfed, 369 U.S. 865;
United States v. O'Connor, 291 F.2d 520, 525 (24 Cir. 1061),

% In Rambo v. United States, 333 F. Supp, 1021 (W.D: Ky. 1972), af’d,-492 F.24
1060 (6th Cir. 1874), and Millington v. Conley, 74-1 USTC § 9138 (D. Conn, 1974), the
Service attempted to sell selzed property immediately. However, this practice may be
‘‘rare.” See letter from Marvin Hagen, Reglonal Counsel, North Atlantic Region. to Y.ouls
Bender, Chalrman of the Tax Section's Committee on Civil and Criminal Tax Penalties,
dated March 68, 1074,
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the remedy may well serve to assurethe Service that contlnued collection activity
is not appropriate.” =" o ‘ :

‘b, Personal Surcty Bond. Anothér remedy which 18 avallable to a taxpayer is
the furnishing of a bond pursuant to the provisions of section 6851 (e) to stay the
collection of the tax determined to be due. The taxpayer in Millington v, Conley
was able to avold the threatened sale of a car by posting a $2,000 bond.” While a
taxpayer whose assets have been levied upon by the Service may not be able
to secure a bond, he may, on meeting with Service officlals, be able to provide se-
curity other than the distraint of assets. For example, he may be able to give
a security interest in such assets as exlst where he might not be able to provide
a surety bond for the full amount claimed. ]

c. Injunctive Reltef. Despite the seemingly absolute prohibition of the Anti-
Injunction Act, the Supreme Court has ruled that an injunction restralning
assessment and collection may be granted (i) “if it is clear that under no cir-
cumstances could the Government ultimately prevail . . . on the basis of in-
formation available to it-at the time of suit . . . [taking) the most liberal view
of the law and the facts,” and (1i) “If equity jurisdiction otherwise exists.” **

An injunction may issue to restrain actions taken by the Service which fail
to comply with the standards prescribed by statute or with its own procedural
rules. For example, in United States v. Bonaguro, the court granted the de-
fendant-taxpayer’s motion for an order directing the return of allegedly counter-
felt currency and suppressing evidence that he possessed the currency at the
time of his arrest.!® The court found, infer alia, that the Service failed to show
“that it took the formal steps under the statute at all, that it made even internally
the findings and declaration required under section 6851(a), or entertained the
belief required by section 6861(a). . . .”"

The Bonaguro case is extremely important because the district court did not
fail, as district courts have where jeopardy assessments were involved, to review
the jurisdictional basis for the Service’s actlon. The termination provision
‘8pecifically requires a “finding” that jeopardy exists. Without this finding, the
Service has no jurisdiction—no power—to terminate a taxable year. Furthermore,
there must be evidence to support the finding, because a “finding without evidence
is arbitrary and baseless.” *® Moreover, the termination provision states that the
Service's finding is only presumptive evidence of jeopardy in any court proceeding
which the Service (not the taxpayer) Institutes to enforce payment of the taxes
made due pursuant to the termination provisions.!® Under these circumstances,
there is no reason for courts {0 have the same reluctance as in jeopardy assess-
ment cases to review the Service’s determination that jeopardy exists. However,
in at least two cases, courts have refused to review the Service’s finding.'®

The Service must follow not only the statutory requirements but its own pro-
cedural rules as well. Under the doctrine that a governmental agency must
scrupulously abserve its own self-promulgated rules—the Acecardi doctrine—an
injunction would be proper if the Service failed to follow its own rules in the
course of terminating a taxable year.*®

The courts also have granted injunctions where the Service had no reasonable

9 Note that Charles Rambo did not file a short-period return. 492 F.2d at 1064. The
Bervice's ?;ocedure is to request the filing of a short-period return.

8 74.1 USTC J 9136 (D. Conn, 1974), .

» Enochs v. Willlams Packing Co.. 370 U.8. 1, 7 (1962). :

10 294 ¥, ‘SBupp.. 750 (E.D.N.Y. 1868), a¥’d sud nom. United States v. Dono, 428 F.2d
204 (2d. Cir), cert. denied, 400 U.S, 820 (1970).

11 7d, at 753. The Service's finding of jeopardy was also reviewed in Rogan v. Mertens,
153 F.2d 037 (0th Cir. 1946).

109 JCC v. Louisville & N.R.R., 227 U.{. 88, sli 9(6159)13) s see also JAFFE, JUDICIAL CONTROL

) ofm%?mlnls'tratlve Action, 15 (Student's ed.

.R.C. § 6851(a).

104 See Cl%rk Y. Camgbell. 841 F. Supp. 171 (N.D. Tex. 1972) ; Parentli v. Whinston,
847 F, Supp. 471 (E.D. Pa, 1072). .

165 See Accardi v. Shaughnessy, 347 Y1.8, 260 (1964). In United States v. Heffner, 420
¥.2d 809 (4th Cir. 1969); and United States v. Leahey, 434 F.2d 7 (1st Cir 1970),
evidence was excluded in.criminal fraud prosecutions "because it was not obtained {n
compliance with the Service's press release that Special Agents will give Miranda warn-
ings. This rule was recently extended to civil fraud cages as well. Romanelll v. Commis-
sfoner, 466 F.2d 827 (7th Cir. 1072).
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basis for the amount of tax demanded.® In Bonaguro, for example, the court
found that the Service failed to offer “any data that could.induce a reasonable
belief that a tax of $1,617.50 was in jeopardy, or filed an involuntary return
which was both consistent with the data it had and free of intrinsic repusg-
naney.” ™ The evidence revealed that the Service had artificially determined the
tax due so as to selze the currency found on Bonaguro's person at the tlm:i1 of his
arrest and had made “a merely colorable use of the statutory forms at the sug-
gestlon of another agency of government.” * '

Similarly, in Rinicri v. Scanlon,'® $247,600 was seized from a French citizen
pursuant to a termination asset when the plane on which he was a passenger
landed in New York en route to Switzerland. ‘the court found that the dutimy
return upon which the assessment was based was not itsclf “based on any factual
information.” The revenue agent had testified that he did not know whethef
Rinieri had earned any income in the United States. His only information was
that Rinieri was found with the money at the airport and had refused to answer
certain questions, The agent testifted that he was instructed to prépare a return
showing a tax of approximately $247,500 due and that he did so. He admitted
that the cost-of-living income figure was a pure fiction constructed in order ¢to
make the tax due approximate the $247,500 found in Rinleri’s possession,

In Pizzarcllo v. Unitcd States,”® the Service averaged wagers allegedly accepted
by Pizzarello on April 12, 13 and 14, 1962, and projected these wagers over a
period beginning cn April 1, 1980 and ending April 15, 1065. Thus, a {hree-«tay
average was said to represent the taxpayer's business for the other 1,575 days.
The government fuiled to show, however, that I'izzarello was accepting wagers
since April 1, 1960. ‘The Second Circuit observed that no court could properly make
such inferences without some foundation of fact, and refused to accept the three-
day average as a basis for computing income over a five-year period.”

More recently, in Willis v, Richardson®* the Fifth Circuit found a termination
assessment made under the Narcoties Traffickers Program to be harassment in
the guise of u tax. The taxpayer, an admitted gambler, associated with a sus-
pected trafficker in cocaine, was arrested for speeding, and, after a search, was
found to have two vials containing tablets determined to be barbiturates. On the
basis of this evidence and a scrap of paper with notations, the Service terminated
her tax year and demanded a tax on $60,000 gross commission income from sales

-of $240,000 worth of cucaine.

Courts have also granted injunctions where the Service has made a demand
for and collection of tax on the basis of illegally seized evidence, In Pizrarello v.
United tSates.™ the Second Circuit granted an injunction against the Service on
the ground that the jeopardy assessment in issue was made in substantial part
on evidence seized incident to sn illegal search. Pizzarcllo was the owner of a
luncheonette and was suspected of being engaged in the business of *‘bookmaking’,
as well. When he was arrested, a search revealed ten horse bet slips, one pay
and collect slip and $425 in currency. Internal Revenue Service agents later
discovered a safe containing $123,017 and, wedged in a table next to the safe,
$2,440 and policy slips. At a suppression hearing prlor to his trial, the warrant
under which Pizzarello had been arrested was declared invalid for lack of
probable cause. With it fell the search and seizure by which the agents had

108 See United States v. Bonaguro, 294 F. Supp. 750 (E.D.N.Y. 1068), affi’d sudb nom.
United States v. Dono, 428 F.2d 204 (24. Cir.), cert. denied, 400 U.S, 829%1970) s Pis-
zarello- v. United States, 408 F.2a 579 (2d Cir. 1869) : Lassoff v. Gray 266 F.24 745
(6th Cir. 1989) ; see also Lucla v. United States, 474 F.2d 565, 573 (Sth Cir. 1973} ;
Rinier! v. Scanlon, 254 F. Supp. 469 (S.D.N.Y. 1068); Shaglro v. Sec. of State, 7T4-1
USTC § 9445 (D.C. Cir. 1974) : Woods v. McKeever, 73-2 USTC 998727 (D. Ariz 1973);
Aguligr v. United States.—F.2d—. appeal docketed No. 73-2454, 5th Cir. 1974,

101204 F, Supp. at 7563 (E.D.N.Y. 1968). When Bonaguro was arrested he was found
to have $1,078. If the entire amount was taxable income, the tax could have been only
494.50, Only a single exemption was allowed, although Bonaguro was marrled and had
wo children, and the agent testified that the estimated Bonaguro's income and expensges
on the basis of Burean of Labor Statistics for a family of four. Sincé the estimated
tax fell short of $1.978, the agent added a 25 percent penalty for violating section 6851,
“",E‘,"“,%h Bto_}lgguro had not yet been notified of the termination assessment.

. a :

-84, _
100 254 F., Sug . 469 (S.D.N.Y. 1968).
110 408 F.2d 579 (2d Cir. 1969). ,

w1 But cf, Garcia v. United States, 429 F.2d 427 (2d Cir. 1970) ; IHamilton v, United
States, 30 AFTR 24 72-5240 (S.D.N.¥. 1972). :

12407 ¥.24 240 (5th Cir. 1974).

13 408 F.2d 579 (2d Cir. 1969). =
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obtained the $128,017 and $2,440 and bet slips.wedged under the table top. Certain
other evidence was not suppressed.

The Second Circuit noted that while some states admitted evidence obtained
by illegal private searches and seizures, they had done so because those procuring
such evidence were subject to civil and criminal lability and the existence of this
lability as a deterrent was signiticant. Where the case is between the government
and a citizen, there were no analogous remedles against government violations
of the Fourth Amendment. The only deterrent to government action involving

. an illegal search was the exclusionary rule, Accordingly, the illegal seized evi-
dence was suppressed, and the tax assessment agatnst 1izzarello, based as it was
on {llegally procured evidence, was inavild.'! . -

Finally, courts have granted injunctions ywhere the financial burden imposed
by levying against the personal and business property of the taxpayer could
have resulted in irreparable injury. It i8 not suggested that financial hardship
atone is a sufficlent basis for issuing an injunction against the Service. However,
there Is authority to the effect that an allegation of irreparable injury, such
as the forced sale of a taxpayer's business, is grounds for equitable jurisdiction.*®
In Willits,*® for example, the district court ruled that the taxpayer was not
irreparably injured by the Service's assessment and levy despite her claim that
the selzure denled her all means of supporting herself and her children. In re-
versing the decision below, the Fifth Circuit held that the “financial ruin” in-
fticted on the taxpayer by the seizure was not mitigated by the fact that the
suspected narcotics dealer with whom the taxpayer associated previously had
supported her. -

The Service has contended that the Anti-Injunction Act applies to proceedings
to enjoin the collection of a termination assessment, so that the stringent tests
applied to injunction proceedings make the remedy & narrow one at best. How-
ever, the applicability of the Anti-Injunction Act is undercut by the Service’s own
position on the statutory issue involving the requirement that it send a deficiency
notice to the taxpayer. The Service is in the awkward posture of contending
that the amount demanded when a taxable year is terminated is not a ‘“tax”.
for purposes of the deficlency definition, but is-a ‘“‘tax” for the purposes of the
assessment authority of section 6201. While the different positions may be
rationalized, they make it more difficult for the applicability of the Anti-Injunc-
tion Act to be assumed. If the amount demanded is not a tax for deficiency pur-
poses, 18 it certain that it is a “tax” whose collection Congress intended to be
-unimpeded under the Anti-Injunction Act?

It seems that the courts which have reviewed the administrative action of
‘the Service in terminating a taxable year and collecting currency and property
.a8 tax have properly handled the issue, while the courts which have become
ensnarled in the statutory question of the requirement of a deficiency notice
have opened the way to unnecessary complications in litigation procedure, The
Service’s action should not go unquestioned—a court must review the Service's
basis for its “finding” of jeopardy and for the amount it demands as tax. Courts
.can make this review in an injunction proceeding without ignoring the Anti-
Injunction Act or allowing a premature suit for refund; and in doing so, the
courts can prevent unchecked administrative action from injuring the rights,
-Aalbeit property rights, of individual taxpayers. The distinction, then, {s between
Judicial inquiry into a taxpayer’s liability for a deficiency tax in a specific
amount and judicial review of whether the Service has a reasonable basis for
finding that collection of a tax is in jeopardy and the amount of the tax in

Jeopardy.

ut Jee also Suarez v. OCommissioner, USTC No. 87 (1974). In Iannelld v, Long, 838
T, Supp. 407 (W.D. Pa, 1971), the seized assets were held in trust pending the outcome
of the criminal prosecution. Note, however, that courts have taken jurisdiction on the basis
that invasion of Fifth Amendment rights in pending or future criminal actions would
result, see United States v. United States Ooin and Currency, 401 U.S, 715 (1971), and
lal!llld‘er Jg:ﬁ%%tlgow of the Plzzarello case would appear to have the jurisdiction to grant

15 Jhapiro v. Seo. of State, 74-1 USTC ¥ 9445 (D.C. Cir. 1974) ; Willits v. Richardson
362 ¥ guptp. 456 (s.zn. Fla. 1913):.‘:“'&. 407 F.24 240 (6th Cir. 1973; Piszarello V.
'?&lﬁeg‘ f‘&‘&‘é,‘“ F.2d 879 (24 . 1069) ; Midwest Haulers v, Brady, 128 .24 406

16 362 K. Supp. 466 (8.D. Fla. 1878), received, 407 F.24 240 (5th Cir. 1974).
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The cases reveal a judicial determination that the power of the Service to
make a termination assessment is not to be limited solely by the Service’s internal
policy that these procedures be used “sparingly” and only after several levels
of internal review. In other words, the discretionary action of the Service is not
to be uncontrolled and unreviewable until the full-period return is filed.

If this analysis is correct, then the Schreck-Rambo rule should not be followed.
The Service should not be required to send a deficiency notice when it terminates
a taxable year, since this procedure will create the substantial problems of’

remature review foreseen by the Tax Court. However, the administrative action

‘by the Service should be reviewable by a district court in an injunction proceed-

ing. Furthermore, since the Anti-Injunction Act may not apply to termination
assessments, there is a basis for not imposing the heavy burden ordinarily
required of taxpayers in obtaining an injunction against collection. On the
‘contrary, it is appropriate to require the Service to have substantial evidence {n
support of its flading of jeopardy, and at least some basis in fact for the
amount of tax claimed to be due.

[\Vhereu n, at 12:57 p.m., the subcommittee recessed, to reconvene
at 10 a.m. the following day.

The November 6, 1975, hearings were printed as a rate hearing
entitled “Public Inspectlon of IRS Private Letter Rulpa 2]
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