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INTRODUCTION 

This document,1 prepared by the staff of the Joint Committee on Taxation, provides a 
description of the Chairman’s modification to the provisions of the “Taxpayer Assistance and 
Service Act,” which is to be marked up by the Senate Committee on Finance on July 30, 2026. 

 

 

 

 
1  This document may be cited as follows: Joint Committee on Taxation, Description of the Chairman’s 

Modification to the Provisions of the “Taxpayer Assistance and Service Act,” July 29, 2026, (JCX-45-26).  This 
document can also be found on the Joint Committee on Taxation website at www.jct.gov.  Unless otherwise stated, 
all section references are to the Internal Revenue Code (the “Code”) of 1986, as amended. 

http://www.jct.gov/
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A. Provisions Modifying the Proposals in the Chairman’s Mark  

1. Modification to Item V.B. of the Chairman’s Mark relating to penalties for failure to 
provide valid preparer identification numbers 

The modification clarifies and expands the definition of “electronic filing identification 
number” (“EFIN”) for purposes of section 6695(h), as added by the Chairman’s Mark.  The 
modified definition provides that an EFIN is the unique identifier issued by the Secretary of the 
Treasury (the “Secretary”) to authorize a person or entity to electronically file any return or other 
document with the Secretary on behalf of taxpayers. 

Under the modification, an EFIN encompasses authorization for the electronic filing of 
Federal tax returns as well as other documents required to be filed with the Secretary under the 
Code, except as otherwise provided by the Secretary.  The modification clarifies that the 
Secretary may determine the documents for which EFIN usage is required or exempt.  

The modification also clarifies that, upon the establishment of an Internal Revenue 
Service (“IRS”) EFIN validation program, any return or other document electronically filed 
using an invalid, suspended, revoked, inactive, ineligible, or compromised EFIN is treated as 
electronically filed without a valid EFIN for purposes of applying the penalty under section 
6695(h).  Specifically, the validation program provides a real-time secure, automated system 
which confirms EFIN validity status, authorization, and eligibility.  It is designed to support 
secure, automated, and high-volume requests.  Software used to file returns or other documents 
electronically is required to validate the EFIN in accordance with the IRS program before 
permitting electronic submission.   

The modification applies to returns and other documents electronically filed and is 
effective on the date of enactment. 

2. Modification to Item VI.E. of the Chairman’s Mark relating to the right of appeal 

The modification clarifies the right of appeal for purposes of section 7803(e)(4), as 
modified by the Chairman’s Mark.  The modification clarifies that the right of appeal is generally 
available with respect to any determinations by the Secretary to deny or revoke the tax-exempt 
status of an organization.  The modification provides that the Secretary must provide written 
notice to a tax-exempt organization that is subject to a determination to deny or revoke its tax-
exempt status of the availability of the resolution process. 

The modification is effective on the date of enactment. 
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B. Additions to the Chairman’s Mark 

1. To amend the Internal Revenue Code of 1986 to modify the special rule for estimated 
taxes for farmers and fishermen  

Present Law 

Individuals generally must make estimated tax payments on a quarterly basis unless an 
exception applies.2  Farmers and fishermen are subject to a special estimated tax rule under the 
Code.3 Under this rule, no addition to tax is imposed if the taxpayer files a return and pays the 
full amount of tax shown on the return by March 1 of the taxable year following the taxable year 
in question. 

Description of Proposal 

The proposal modifies the special estimated tax rule for farmers and fishermen by 
extending the deadline for filing a return and paying the tax shown on the return without 
incurring an estimated tax penalty.  Specifically, the proposal amends the Code to change the 
filing and payment deadline from March 1 to April 15 of the taxable year following the taxable 
year in question. 

Effective Date 

The proposal applies to taxable years beginning after the date of enactment.  

2. Reporting on document management to avoid duplicative requests to constituents  

Present Law 

The IRS receives and processes documents submitted by taxpayers and authorized third-
party representatives through a variety of paper and electronic channels.  Present law does not 
require the IRS to report to Congress on its document management systems, on efforts to prevent 
duplicative requests for documents, or on modernization initiatives relating to document 
tracking, online accounts, electronic submissions, and paper retention. 

Description of Proposal 

The proposal requires the Secretary to submit a report to the Senate Committee on 
Finance within one year of the date of enactment, and annually for five years thereafter, 
describing the IRS’s systems and practices for tracking documents submitted by taxpayers, 
Congressional offices, and authorized third-party representatives. 

The proposal requires the report to address how the IRS catalogues, tracks, and retains 
documents and communications, including procedures for internal document sharing and for 

 
2  Sec. 6654. 

3  Sec.  6654(i). 
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avoiding lost documents and duplicative requests to taxpayers.  The proposal also requires the 
report to describe the status and future plans for managing electronic and paper submissions 
through online accounts, new document submission tools, and paper-retention processes.  
Finally, the proposal requires the report to include a discussion of any modernization efforts 
aimed at reducing duplicative document requests and any barriers the IRS has identified to 
implementing improvements. 

Effective Date 

The proposal is effective on the date of enactment. 

3. Preventing Tax Fraud and Identity Theft Act 

Present Law 

Under present law, information returns reporting dividends, interest income, retirement 
plan distributions, IRA distributions, certain miscellaneous payments, Social Security and 
railroad retirement benefit information used for IRS matching, payment card and third-party 
network transactions, and gambling winnings are generally required to be filed electronically 
with the IRS by March 31 of the year following the calendar year to which the return relates.4  
Paper form submissions typically are required earlier, but many filers are required to file forms 
electronically.5 The corresponding statements furnished to recipients for these categories of 
income are typically required to be provided by January 31, creating a timing gap between the 
date payees receive income information and the date the IRS receives the associated third-party 
data.6  

Description of Proposal 

The proposal accelerates the IRS filing deadlines for information returns reporting 
dividends, interest income, retirement plan distributions, IRA distributions, certain miscellaneous 
payments, Social Security and railroad retirement benefit information used for IRS matching, 
and payment card and third-party network transactions.  

Under the proposal, information returns for these categories of income are required to be 
filed with the IRS no later than January 31 of the year following the calendar year to which the 
return relates, thereby aligning the IRS filing deadline with the date the corresponding statements 
are furnished to recipients.   

 
4  Sec. 6071(b). See, e.g., Treas. Reg. sec. 1.6042-2(c) (allowing information return preparers to file 

electronic submissions through March 31 with the IRS but requiring paper form submissions by February 28). 
5  Forms are required to be filed electronically if a  given filer is required to file 10 or more forms in a 

taxable year. Treas. Reg. sec. 301.6011-2. 
6  Sec. 6042(c) (dividends); sec. 6049(c)(2) (interest); sec. 6047(d) (retirement distributions); sec. 408(i) 

(IRA distributions); sec. 6041(d) (certain miscellaneous payments); sec. 6050F(b) (Social Security benefits); 
sec. 6050G(b) (railroad retirement benefits); sec. 6050W(f) (payment card and third-party network transactions). 
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Effective Date 

The proposal applies to returns relating to calendar years after December 31, 2027. 

4. Increase criminal and civil penalties for unauthorized disclosure of taxpayer 
information and extend criminal liability to IRS contractors who fail to implement section 
6103 safeguards 

Present Law  

General rule of confidentiality 

Generally, section 6103 provides that returns and return information are confidential.7  
The definition of return information is very broad and includes any information received or 
collected by the IRS with respect to the liability under the Code of any person for any tax, 
penalty, interest, or offense.8  Returns and return information cannot be disclosed unless there is 
an applicable exception in the Code. 

Disclosures to tax administration contractors 

Present law provides a comprehensive confidentiality regime protecting returns and 
return information, subject to limited exceptions.  One exception is provided by section 6103(n), 
which authorizes the Secretary to prescribe regulations allowing returns and return information 
to be disclosed to the extent necessary in connection with obtaining services for purposes of tax 
administration.9  Under the Treasury regulations, persons receiving returns and return 
information under the exception are obligated to comply with certain safeguards.  These 
safeguards include permitting an inspection by the IRS of their site or facilities and complying 
with all applicable conditions and requirements the IRS may prescribe for the purposes of 
protecting the confidentiality of returns and return information and preventing any disclosure or 
inspection of returns or return information in a manner not authorized by section 6103.10  The 
terms of any written contract or agreement for the acquisition of property or services are required 

 
7  Sec. 6103(a). 

8  Sec. 6103(b)(2). 

9  Sec. 6103(n) (“Pursuant to regulations prescribed by the Secretary, returns and return information may be 
disclosed to any person . . . to the extent necessary in connection with the processing, storage, transmission, and 
reproduction of such returns and return information, the programming, maintenance, repair, testing, and 
procurement of equipment, and the providing of other services, for purposes of tax administration.”).  Officers and 
employees of the Treasury Department, a  State tax agency, the Social Security Administration, and the Department 
of Justice are authorized to disclose returns and return information under the authority of the regulations issued 
under section 6103(n).  Treas. Reg. sec. 301.6103(n)-1(a)(1). 

10  Treas. Reg. sec. 301.6103(n)-1(e)(1) and (2). 



6 

to provide, or be amended to provide, that any person receiving confidential returns or return 
information comply with the prescribed requirements.11   

If the IRS determines that there has been a failure to satisfy the prescribed requirements, 
the IRS may take any action deemed necessary to ensure that the prescribed requirements are or 
will be satisfied, including suspension or termination of any duty or obligation arising under a 
contract or agreement with the Treasury Department.12  For these purposes, the term  “Treasury 
Department” includes the IRS, the IRS Office of the Chief Counsel, and the Office of the 
Treasury Inspector General for Tax Administration.13  

Any person, or officer, employee, agent or subcontractor of the person, or officer or 
employee of the agent or subcontractor, who receives returns or return information under this 
authority is subject to the civil and criminal penalty provisions of sections 7431, 7213, and 
7213A (discussed below) for the unauthorized disclosure or inspection of the returns or return 
information.14   

Criminal penalties for the unauthorized disclosure or inspection of returns or return 
information 

Unauthorized disclosure of information 

Under the provisions of section 7213 described below, a person who engages in the 
unauthorized disclosure of returns or return information can be subject to a fine of up to $5,000, 
up to five years of imprisonment, or both, together with the costs of prosecution.15  If the offense 
is committed by a Federal employee or officer, the employee or officer will be discharged from 
office upon conviction. 

Under section 7213(a)(1), criminal penalties apply to the willful unauthorized disclosure 
of any return or return information by any officer or employee of the United States, or any 
person described in section 6103(n) (or an officer or employee of any such person) or any former 
officer or employee. 

Similarly, criminal penalties also apply to State officers and employees and other persons 
receiving returns or return information under the provisions of section 6103 listed in section 
7213(a)(2).  Section 7213(a)(3) makes it unlawful for any person to whom any return or return 

 
11  Treas. Reg. sec. 301.6103(n)-1(e)(3). 

12  Treas. Reg. sec. 301.6103(n)-1(e)(4). 

13  Treas. Reg. sec. 301.6103(n)-1(f). 

14  Treas. Reg. sec. 301.6103(n)-1(c). 

15  A fine of up to $250,000 can be imposed pursuant to 18 U.S.C. sec. 3571.  Section 3559 of Title 18 
specifies that an offense with a maximum authorized term of imprisonment of “less than ten years but five or more 
years” is a  “Class D felony,” and that an offense with a maximum authorized term of imprisonment of “less than 
twenty-five years but ten or more years” is a  “Class C felony.” 
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information is disclosed in a manner not authorized by the Code to thereafter willfully print or 
publish in any manner not provided by law any such return or return information.   

Section 7213(a)(4) makes it unlawful for any person willfully to offer any item of 
material value in exchange for any return or return information and to receive as a result of such 
solicitation, any such return or return information.  Finally, section 7213(a)(5) makes it unlawful 
for any person to whom a return or return information is disclosed pursuant to the provisions of 
section 6103(e)(1)(D)(iii) (i.e., a person who is at least a one-percent shareholder of a 
corporation) to willfully disclose the corporation’s return or return information in any manner 
not provided by law. 

Unauthorized inspection of returns or return information 

Under section 7213A, the willful and unauthorized inspection of returns and return 
information can subject Federal and State employees, any person described in subsection (n) of 
section 6103 (or an officer or employee of such person), and others to a maximum fine of 
$1,000, up to a year in prison, or both, in addition to the costs of prosecution.16  If the offense is 
committed by a Federal employee or officer, the employee or officer will be discharged from 
office upon conviction. 

Civil damage remedies for unauthorized disclosure or inspection 

If a Federal employee makes an unauthorized disclosure or inspection, under section 
7431, a taxpayer can sue the United States in Federal district court.  If a person other than a 
Federal employee makes an unauthorized disclosure or inspection, suit may be brought directly 
against such person.  No liability arises with respect to a disclosure or inspection (1) which 
results from a good faith, but erroneous, interpretation of section 6103, or (2) which is requested 
by the taxpayer.17 

Upon a finding of liability on the part of the defendant, a taxpayer can recover the greater 
of $1,000 per act of unauthorized disclosure or inspection, or the sum of actual damages plus, in 
the case of an inspection or disclosure that was willful or the result of gross negligence, punitive 
damages.18  The taxpayer may also recover the costs of the action and, if found to be a prevailing 
party, reasonable attorney fees. 

The taxpayer has two years from the date of the discovery of the unauthorized inspection 
or disclosure to bring suit.19  The IRS is required to notify a taxpayer of an unauthorized 
inspection or disclosure as soon as practicable after any person is criminally charged by 

 
16  A fine of up to $100,000 can be imposed pursuant to 18 U.S.C. sec. 3571. 

17  Sec. 7431(b). 

18  Sec. 7431(c). 

19  Sec. 7431(d). 
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indictment or information for unlawful inspection or disclosure.20  In addition, the taxpayer is 
also required to be notified if the IRS or a Federal or State agency (upon notice to the Secretary 
by such Federal or State agency) proposes an administrative determination as to disciplinary or 
adverse action against an employee arising from the employee’s unauthorized inspection or 
disclosure of the taxpayer’s return or return information.  This notice to the taxpayer is required 
regardless of whether the underlying disclosure was criminally charged.   

Description of Proposal 

The proposal makes several changes to the criminal penalties and civil damage remedies 
for unauthorized disclosure.   

Criminal penalties for unauthorized disclosure 

With respect to the criminal penalties, the proposal increases the specified maximum fine 
and maximum term of imprisonment in section 7213 from $5,000 to $250,000 and from five 
years to seven years.   

Criminal penalty for failure of IRS contractors to maintain safeguards 

The proposal creates a new penalty for contractors of the IRS that willfully fail to 
implement or enforce any applicable requirement under section 6103, making such failure a 
felony if it results in the unauthorized disclosure of returns or return information.  For this 
purpose, “contractors of the IRS” means persons receiving returns or return information pursuant 
to section 6103(n).  Upon conviction, the proposal imposes a fine of the greater of $500,000 or 
25 percent of the specific contract under which the IRS provided the contractor with access to the 
returns or return information related to the unauthorized disclosure. 

Civil damages for unauthorized disclosure or inspection 

For purposes of the civil damages remedy in section 7431, the proposal increases the 
statutory damages from $1,000 to $5,000 for each act of unauthorized inspection or disclosure. 

Effective Date 

The proposal applies to disclosures or inspections made after the date of enactment. 

5. Fairness in Foreign Filing Act  

Present Law 

Information reporting penalties 

The Code requires information reporting with respect to certain foreign financial interests 
and cross-border transactions and provides associated penalties.  These international information 

 
20  Sec. 7431(e). 
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reporting obligations are specified in sections 6038 through 6039F as well as in certain third-
party reporting provisions such as section 6048 (interests in foreign trusts).   

Failure to comply with these reporting obligations generally results in a penalty for 
failure to file which the IRS assesses and for which the IRS issues a notice and demand for 
payment.  Some of these penalties are located in the reporting provisions themselves, while 
others are imposed under chapter 68.21  These provisions often include an additional penalty 
(“continuation penalty”)22 if a taxpayer’s noncompliance continues after the initial notice and 
demand for payment of the assessed penalty.  For example, under section 6038, an initial penalty 
of $10,000 may be imposed against a corporation or partnership that fails to file the required 
report.  If the failure to file continues more than 90 days following issuance of the notice of the 
penalty assessment, an additional $10,000 penalty may be assessed for each subsequent 30-day 
period of continued noncompliance, up to a maximum of $50,000.23  Different reporting 
requirements are subject to different limits (or no limit) on the aggregate penalties imposed.24 

Penalty assessment   

The Code authorizes the IRS to assess all taxes, including interest, additional amounts of 
tax, additions to tax, and assessable penalties.25  “Assessable penalties” is not a defined term in 
the Code but is used as the title of subchapter B of chapter 68.  Section 6671 in that subchapter 
provides that all penalties included in that subchapter are to be paid upon notice and demand and 
are to be assessed and collected in the same manner as taxes, and that all references in the Code 
to “taxes” imposed by the Code are understood to encompass the penalties included in that 
subchapter.26  Pre-assessment administrative review is not available by right for these penalties, 
even upon request of the taxpayer.  Any conference with or opportunity for administrative 
review by the IRS Independent Office of Appeals (“Appeals”) is generally available only after 

 
21  For example, section 6039F imposes both a reporting obligation with respect to certain large gifts from a 

foreign person as well as a  penalty for failure to comply with the trusts.  In contrast, section 6046A imposes 
reporting obligations with respect to foreign partnership interests but the related penalty for noncompliance is 
imposed by section 6679. 

22  See, e.g., sec. 6038(b)(1) and (2) (information reporting with respect to certain foreign corporations and 
partnerships); sec. 6038A(d)(1) and (2) (information with respect to certain foreign-owned corporations); sec. 6038B 
(notice of certain transfers to foreign persons); sec. 6038C (information with respect to foreign corporations engaged 
in U.S. business); sec. 6038D(d)(1) and (2) (information with respect to foreign financial assets); sec. 
6039F(c)(1)(B) (notice of large gifts received from foreign persons); sec. 6677(a) (information with respect to 
foreign trusts).   

23  Sec. 6038(b)(2). 

24  For example, the maximum penalties set for the various provisions include no maximum (section 
6038A), $100,000 (section 6038B), 25 percent of the value of the foreign gift received by a U.S. person (section 
6039F), and up to 100 percent of the amount reportable by a foreign trust under section 6048 (section 6677).    

25  Sec. 6201.  
26  Sec. 6671.  But see sec. 6665 (distinguishing between penalties and additions to tax that are summarily 

assessable and those that are subject to the deficiency procedures). 
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assessment, in the context of a collection due process procedure.27  By contrast, additions to tax 
that are determined in relation to an underpayment of income tax are subject to the restrictions on 
assessment applicable to income tax under the deficiency procedures.28   

In Farhy v. Commissioner,29 the Tax Court held that the penalty imposed by section 
6038(b) was not within the scope of the IRS’s assessment authority.  The Tax Court reasoned 
that section 6038, located in chapter 61, is not collectible as a tax and is also not within the scope 
of the term “assessable penalties,” because section 6038 includes no cross-reference to 
assessment authority found in chapter 68 nor does it explicitly say that the penalty is payable 
upon notice and demand by the IRS.  After the D.C. Circuit reversed Farhy, the Tax Court 
continued to apply Farhy’s reasoning in cases appealable to other circuits, including before the 
Second Circuit which later rejected that reasoning in Safdieh.30   

Under the Tax Court’s holding in Farhy, the section 6038(b) penalty and other relevantly 
similar penalties may be collected only if the IRS refers the case to the Department of Justice and 
requests that it initiate a civil collection suit.  In contrast, additions to tax, additional amounts, 
and penalties imposed under chapter 68 are assessable upon notice and demand for payment, 
unless they are subject to deficiency procedures.31 

Reporting deadlines 

The deadlines for filing of information reporting returns are generally established in  
regulatory guidance issued under the Code.  Two exceptions are the deadlines for reporting 
under sections 6039F (gifts received from foreign persons) and 6048 (foreign trust events).  
Section 2006(b) of the Surface Transportation and Veterans Health Care Choice Improvement 
Act of 2015 prescribed fixed deadlines for those two reporting obligations.  These deadlines are 
not in the Code and not subject to revision by the Secretary.  The deadline for reporting a 
person’s transaction with or gifts from a foreign trust under section 6039F is April 15th (or 
within six months thereafter if an extension is requested), and the deadline for the annual return 
of a foreign trust with a U.S. owner under section 6048 is the 15th day of the third month after 
the close of the trust’s taxable year.    

 
27  When the IRS initiates enforced collection activity after making an assessment and notice and demand 

for payment, the IRS generally is required to provide notice before making the levy or within five days of filing the 
notice of lien and to inform the taxpayer of his or her right to request a  hearing with Appeals to dispute the 
collection action in a collection due process hearing.  Secs. 6320(a), 6330(a).   

28  Sec. 6212 (defining a deficiency in tax); sec. 6213(b) (restricting assessment until after a  formal notice 
of deficiency is issued).   

29  Farhy v. Commissioner, 160 T.C. 399 (2023), rev’d and remanded 100 F.4th 223 (D.C. Cir. 2024).   
30  See Cauchon v. Commissioner, Dkt. No. 23863-22L (T.C. Feb. 14, 2025); Mukhi v. Commissioner, 162 

T.C. 177 (2024); Safdieh v. Commissioner, Dkt. No. 11680-20L (T.C. Dec. 5, 2024), rev’d 169 F.4th 102 (2d Cir. 
2026). 

31  See secs. 6655 and 6671. 
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Description of Proposal 

The proposal clarifies the IRS’s authority to assess penalties, prescribes specific pre-
assessment administrative review procedures for certain penalties, and removes the off-Code 
filing deadlines applicable to sections 6039F and 6048.    

Clarification of assessment authority 

The proposal abrogates the Tax Court’s holding in Farhy v. Commissioner.  Section 6671 
is amended to provide that all penalties in the Code are assessable and collectible as taxes, 
including those penalties and liabilities that were already subject to section 6671.  The sole 
exception to this assessment authority is provided for those penalties not within subchapter B of 
chapter 68 that are expressly required to be collected in civil or criminal proceedings or that, 
before the date of enactment, the Secretary has consistently treated as collectible only by such 
means.   

Procedural reforms to ensure administrative review 

The proposal includes new procedural requirements to ensure availability of pre-
assessment administrative review of certain international information reporting penalties.   In 
cases in which the IRS determines that a person is liable for a penalty under sections 6038(b)(1), 
6038A(d)(1), 6038B(c), 6038C(c), 6038D(d)(1), 6039F(c)(1)(B), or 6677 (the “covered 
penalties”), the IRS is required to mail a written notice of proposed assessment to the taxpayer’s 
last known address at least 60 days (120 days if addressed to a taxpayer outside the United 
States) before issuing a notice and demand for the covered penalty.  The notice must identify the 
covered penalties proposed to be assessed, the basis for the covered penalty, and the taxable 
years or periods involved and inform the taxpayer of the right to request review by Appeals of 
the covered penalty.  The period in which the taxpayer may request review is the period 
beginning with the date the notice is sent and continuing for 60 days (or 120 days if sent to a 
taxpayer outside the United States) thereafter.      

Assessment, demand, and collection are prohibited from the date of the notice until the 
later of the end of the period in which the taxpayer may request review or the date a 
determination is reached by Appeals in a review requested under the new procedure.  The period 
of limitations for assessment is suspended during the period in which assessment is prohibited, 
plus 30 days thereafter.  The prohibition on assessment does not apply if the Secretary finds that 
the collection of the penalty is in jeopardy. 

Finally, the proposal includes a grant of regulatory authority and interpretive rules.  The 
Secretary is authorized to promulgate regulations and guidance about the procedures for the new 
required notice and the time and manner for the taxpayer to present defenses against any of the 
covered penalties.  The Secretary is authorized to establish simplified reviews for Appeals 
penalty reviews based on designated dollar thresholds.  The Secretary may establish these 
thresholds by regulation or other published guidance. 

The interpretive rules provide that the new procedures are not limitations on existing 
rights to seek collection due process or to pursue refund litigation.  Further, the proposal is not to 



12 

be construed to create an inference as to the appropriate treatment under present law of the 
covered penalties within the scope of the proposal.   

Removal of off-Code filing deadlines for trusts and related persons 

The proposal repeals the off-Code provision that established fixed filing deadlines for 
reports required under sections 6048 and 6039F.  Each of those two Code sections include grants 
of regulatory authority that now may be used to establish new filing deadlines.   

Effective Date 

The proposal is generally effective on the date of enactment, except that the repeal of the 
off-Code reporting deadlines for trusts and related persons is effective for returns for taxable 
years beginning after December 31, 2026.     

6. Child Care Tax Benefit Outreach and Assistance Act 

Present Law 

Dependent care assistance programs 

Amounts paid or incurred by an employer for dependent care assistance provided to an 
employee are excludable from the employee’s income if the amounts are furnished pursuant to a 
dependent care assistance program.32  A dependent care assistance program is a separate written 
plan of an employer for the exclusive benefit of the employees that provides dependent care 
assistance and meets certain other requirements under the Code, including requirements relating 
to non-discriminatory benefits, limits on principal shareholders, and information to be provided 
to eligible employees.33  

Dependent care assistance means the payment or provision of services that would be 
considered employment-related expenses under section 21(b)(2) (relating to expenses for 
household and dependent care services necessary for gainful employment) if paid for by the 
employee.34  Such employment-related expenses include expenses for the care of a qualifying 
individual.  Qualifying individual is defined as (i) a dependent of the taxpayer35 who has not 
attained age 13 or (ii) a dependent36 or spouse of the taxpayer who is physically or mentally 

 
32  Sec. 129(a)(1). 

33  Sec. 129(d). 
34  Sec. 129(e)(1). 

35  As defined in sec. 152(a)(1). 

36  As defined in sec. 152, determined without regard to subsections (b)(1), (b)(2), and (d)(1)(B). 
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incapable of caring for himself or herself and who has the same principal place of abode as the 
taxpayer for more than one-half of the taxable year.37 

The amount that may be excluded from an employee’s gross income under a dependent 
care assistance program is limited to $7,500 annually ($3,750 in the case of a separate return by a 
married individual).38  The amount excludable for any taxable year cannot exceed the earned 
income of the employee or, if the employee is married, the lesser of the earned income of the 
employee or the earned income of the employee’s spouse.39  Amounts attributable to dependent 
care assistance that are excludable from gross income are also excludable from wages for 
employment tax purposes.40    

Dependent care flexible spending arrangements 

A common type of dependent care assistance program is a dependent care flexible 
spending arrangement (“dependent care FSA”).  A flexible spending arrangement (“FSA”), in 
general, is a benefit program that provides employees with coverage under which specific 
incurred expenses may be reimbursed (subject to reimbursement maximums and other 
conditions).41  An FSA offered under a cafeteria plan allows an employee to make salary 
reduction contributions for use in receiving reimbursements for eligible expenses.42  A cafeteria 
plan is a written plan maintained by an employer whereby all participants are employees who 
may choose among two or more benefits including qualified benefits (such as dependent care 
assistance) and cash.43  An FSA can also include non-elective employer contributions that the 
employer makes available for every employee eligible to participate in the employer’s cafeteria 
plan, to be used only for certain tax-excludable benefits (but not as cash or a taxable benefit).44   

Employer-provided child care credit (section 45F) 

Taxpayers may claim a general business credit under section 45F for certain expenses 
associated with providing child care for their employees.  The amount of the credit is equal to 40 
percent of qualified child care expenditures (50 percent in the case of an eligible small business) 

 
37  Sec. 21(b)(1). 

38  Sec. 129(a)(2). 
39  Sec. 129(b).  The provisions of section 21(d)(2) apply in determining the earned income of a spouse who 

is a  student or incapable of caring for himself.  Sec. 129(b)(2). 

40  Secs. 3121(a)(18), 3306(b)(13), 3401(b)(18). 

41  Sec. 106(c)(2) and Prop. Treas. Reg. sec. 1.125-5(a). 

42  Sec. 125 and Prop. Treas. Reg. sec. 1.125-5.  

43  Sec. 125(d). 
44  Prop. Treas. Reg. sec. 1.125-5(b).  Another common type of FSA is a  health FSA, which reimburses 

medical expenses.  
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and 10 percent of qualified child care resource and referral expenditures for the taxable year.45  
The maximum total credit that may be claimed by a taxpayer cannot exceed $500,000 per taxable 
year ($600,000 in the case of an eligible small business), adjusted for inflation.46  An eligible 
small business is a business that does not exceed a gross receipts threshold based on the five-year 
period preceding the taxable year.47 

Qualified child care expenditures include costs paid or incurred: (1) to acquire, construct, 
rehabilitate, or expand property that is to be used as part of the taxpayer’s qualified child care 
facility;48 (2) for the operation of the taxpayer’s qualified child care facility, including training 
costs, scholarship programs, and increased compensation to employees with higher levels of 
child care training; or (3) under a contract with a qualified child care facility to provide child 
care services to employees of the taxpayer, or under a contract with an intermediate entity that 
contracts with one or more qualified child care facilities to provide the child care services.49  
Qualified child care expenditures do not include expenses in excess of the fair market value of 
providing child care.50 

A qualified child care facility is a facility with the principal use of providing child care 
assistance that meets all applicable State and local laws and regulations, including any licensing 
laws.51  A facility is not treated as a qualified child care facility with respect to a taxpayer unless: 
(1) its enrollment is open to the employees of the taxpayer; (2) at least 30 percent of the children 
enrolled in the center are dependents of the taxpayer’s employees, if the facility is the principal 
trade or business of the taxpayer; and (3) use of the facility (or eligibility to use such facility) 
does not discriminate in favor of highly compensated employees of the taxpayer (within the 
meaning of section 414(q)).52  A facility does not fail to be treated as a qualified child care 
facility merely because it is jointly owned or operated by the taxpayer and other persons.53 

Qualified child care resource and referral expenditures are amounts paid or incurred 
under a contract to provide child care resource and referral services to an employee of the 

 
45  Sec. 45F(a).  Section 45F was amended by Pub. L. No. 119-21 (2025) to increase the percent of 

expenses eligible for the credit and increase the maximum total credit, among other changes. 

46  Sec. 45F(b).  The inflation adjustment begins for taxable years beginning after 2026. 
47  The gross receipts threshold is as defined in section 448(c) but is based on a three-taxable-year period 

instead of a  five-taxable-year period.  The threshold is $32 million for taxable years beginning in 2026.   
48  The property must be subject to depreciation or amortization and must not be part of the principal 

residence (within the meaning of section 121) of the taxpayer or any employee of the taxpayer. 

49  Sec. 45F(c)(1)(A). 

50  Sec. 45F(c)(1)(B). 
51  Sec. 45F(c)(2)(A).  If the facility is the principal residence (within the meaning of section 121) of the 

operator of the facility, it is exempt from the “principal use of providing child care assistance” requirement. 

52  Sec. 45F(c)(2)(B). 

53  Sec. 45F(c)(2)(C). 



15 

taxpayer.54  These services must be provided (or be eligible for use) in a way that does not 
discriminate in favor of highly compensated employees of the taxpayer (within the meaning of 
section 414(q)).55 

Description of Proposal 

In general 

The proposal requires the Commissioner of Internal Revenue (“Commissioner”) to 
appoint within the IRS a Business Child Care Liaison.  The Business Child Care Liaison has the 
following duties: 

1. acts as a liaison between the IRS, employer-provided child care benefit advocates, 
businesses considering providing or expanding child care benefits for their employees, 
state workforce boards, state economic development agencies, child care resource and 
referral agencies, tribal organizations,56 and other stakeholders, including child 
development experts; 

2. provides public education and assistance related to the expansion of employer-
provided child care benefits through the establishment and maintenance of practices 
that promote employer-provided child care benefits, including the use of dependent 
care assistance programs such as dependent care FSAs, on-site or subsidized child 
care, child care stipends, near-site child care partnerships, shared and pooled child-
care arrangements, backup child care, and resource and referral services; 

3. issues a fact sheet for use by tax return preparers listing the different tax benefits for 
employer-provided child care and the appropriate rules for each such benefit; 

4. helps facilitate communication between businesses and the IRS about the operational 
challenges and opportunities that exist to improve the use of Federally incentivized 
child care benefits such as dependent care FSAs and other dependent care assistance 
programs and the credit under section 45F; 

5. in collaboration with the General Services Administration, within 120 days of the date 
of the enactment, establishes a link on the homepage of SAM.gov that allows website 
visitors to access a landing page on the SAM.gov website that is tailored to helping 
businesses learn about utilizing dependent care FSAs and other dependent care 
assistance programs and the credit under section 45F, resources for understanding the 
rules and regulations with these programs, and the benefits of utilizing these programs 
on worker recruitment, retention, productivity, and well-being; 

 
54  Sec. 45F(c)(3)(A). 

55  Sec. 45F(c)(3)(B). 
56  As defined in section 4(l) of the Indian Self-Determination and Education Assistance Act, Pub. L. No. 

93-638 (1975). 
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6. identifies and recommends to Congress potential legislative and administrative 
changes to increase practices that promote employer-provided child care benefits; and 

7. coordinates with other Federal agencies and officials, including the Secretary, the 
Administrator of the Small Business Administration, the Secretary of Commerce, the 
Secretary of Health and Human Services, the Secretary of the Interior, the Secretary of 
Labor, and the Secretary of Education, or the designee of any such individual, and 
State and local governments on outreach and education to inform employers and 
employees about the possibilities and benefits of employer-provided child care 
benefits and particularly reducing information barriers for small businesses. 

The Commissioner must solicit advice and input from the Business Child Care Liaison in 
developing regulations or interpretations of the Code that relate to employer-provided child care 
benefits.57   

Annual report 

The Business Child Care Liaison must submit an annual report, no later than December 
31 of each calendar year beginning after the date of enactment, on his or her activities during the 
fiscal year ending in that calendar year to the Committee on Finance of the Senate and the 
Committee on Ways and Means of the House of Representatives.  The report must be made 
available and widely accessible to the public.58 

Each report must: 

1. summarize the assistance requests received by the Business Child Care Liaison during 
the fiscal year ending during the calendar year of such report; 

2. describe the activities conducted by the Business Child Care Liaison, including the 
activities described under paragraphs (2) and (6) above in the description of the 
Business Child Care Liaison’s duties, and evaluate the effectiveness of the Business 
Child Care Liaison during such fiscal year; 

3. describe any significant problems the Business Child Care Liaison has identified 
during such fiscal year and ways to mitigate such problems; 

4. contain recommendations for any administrative or legislative action which may be 
appropriate to resolve barriers to, and to incentivize, practices which promote 
employer-provided child care benefits; and 

 
57  The Business Child Care Liaison is not treated as an appointment in competitive service or Senior 

Executive Service under title 5 of the United States Code.  He or she is entitled to compensation at the same rate of 
basic pay as in effect for a  position at level V of the Executive Schedule.  5 U.S.C. sec. 5316 ($184,900 for 2026). 

58  A copy of the report must also be submitted to the Commissioner of Internal Revenue and any other 
appropriate official by the same due date. 
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5. describe progress related to employer-provided child care benefits in businesses in the 
United States, including data updated at least annually on the utilization of dependent 
care FSAs and other dependent care assistance programs and the credit under section 
45F, in particular: (a) the number of employers utilizing these tax benefits, (b) a 
breakdown of the size of employers utilizing these tax benefits, and (c) other relevant 
information as deemed appropriate by the Business Child Care Liaison. 

Effective Date 

The proposal is effective as of the date of enactment. 
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