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PRIVATE FOUNDATIONS

MONDAY, OCTOBER 1, 1973

U.S. SENATE,
SuBcoMxrrr oN FOUNDATIONS,

OF T=m COMmiTrn ON FINANCE,
Wa8hington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2221, Dirksen Office Building, Washington, D.C., Senator Vance
Hartke (chairman of the subcommittee) presiding.

Present: Senators Hartke, Curtis, Fanin, and Hansen.
Senator HARTiKE. The committee will come to order.
This is the first meeting of the Subcommittee on Foundations of

the Senate Finance Committee.
Foundations have played an important part in American life since

colonial days. Today, there are more than 81,000 foundations with
grants totaling around $2.2 billion in 1972 alone.

Traditionally, American foundations have been concerned with
meeting important human needs. The early foundations set the tone
for this concern by their involvement in education and social welfare.
Foundations are much more than a means for the wealthy to divest
themselves of surplus money painlessly. They are a means whereby
those with surplus money can turn that money to uses which benefit
the public.

It is because of the importance of foundations to American society
that this subcommittee has been formed. The human needs which gave
rise to many foundations in the past will increase, rather than diminish,
in the coming years.

This change will heighten the importance of foundations and lend
greater importance to the need to examine their operations and look
to their future.

The problems of students and schools, the young and the old, the
scientist and the engineer, and the poor, the hungry and the sick-
these have been the traditional concerns of foundations in the United
States and they are likely, with various changes in emphasis, to be the
concerns of foundations in the future. This subcommittee must examine
the extent to which such private philanthropy can and should be en-
couraged so that important human needs can continue to be met.

The Tax Reform Act of 1969 established a whole new set of rules
applicable to charitable contributions and to the operation of charitable
organizations. That legislation was designed to insure that tax bene-
fits conferred on private foundations result in adequate public benefit.
We will look into the question of whether any areas of foundation abuse
remain and the extent to which the 1969 legislation was more restric-
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tive than necessary in order to accomplish the objective of assuring
that public benefits accrue from the tax benefits given to foundations.

Our session today marks the opening of a series of panel discussions
and formal hearings which will explore what foundations are doing
today, the effect of the 1969 Tax Reform Act on foundations, the role
and the, value of foundations in our soceity today,.the regulations of
foun nations i the United States the relationship between grant-
making Government agencies and foundations, and the future of
foundations.

The participants in our session today will provide the subcommittee
with a general overview of foundations in the United States today.
They will also discuss the utility of foundations and whether there is
a continuing need for private uses thereof. Our session tomorrow
will focus on the effects of the 1969 Tax Act on foundations and the
experience which other countries have had with the regulation of
foundations.

Despite the importance which foundations have had throughout
the history of the United States, the public knows very little of the
contributions which they have made to our society. In 1969, there
was public recognition of the abuses of some foundations. This recog-
nition was translated into the restrictive provisions of the Tax Reform
Act.

It is now time that Congress helped chart a path to a new under-
standing of foundations. I-look forward to today's discussions as the
beginning of a dialog which will lead to greater public awareness of
the nature of private foundations and an improved working relation-
ship between them and the Federal Government.

Senator Curtis.
Senator Cuwms. Thank you, Mr. Chairman.
Foundations are a very important part of our society; they do a

vast amount of god.
I want to welcome those who have come here to testify today so

that we on this committee may have on the record current facts,
problems and observations as well as a report from the foundations
represented.

I have no further statement but I am delighted to have the oppor-
tunity to hear these panelists.

Senator HART=. Thank you.
Each of the participants in today's session has prepared a formal

statement which will be submitted for the record in its entirety and
in the interest of time I would hope each participant would confine
their oral presentations to this subcommittee to a summary of his or
her formal statement, if that is possible. Without objection, the hearing
record will remain open for no more than 2 weeks in order that mem-
bers of the subcommittee and participants in the first two sessions
may add additional and relevant material to the record.

CThe press release of the Subcommittee on Foundations announcing
these hearings, follows :J
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PRESS RE LEASE

FOR IMMEDIATE RELFASE FINANCE SUBCOMMITTEE ON
September 25, 1973 FOUNDATIONS

ZZ2? Dirkeen Senate Office Bldg.

Finance Subcommittee on Foundations
Announces Panel Discussions

To Study The Role of Foundations Today
and the Effect of the Tax Reform Act

_ ... of 1969 upon Foundations

Senator Vance Hartke, Chairman of the Finance Subcommittee on
Foundations, announced today that the Subcommittee will hold &wo days of
panel discussions on October 1 and 2 on selected issues affecting private
foundations. The panel discussions are designed to present a full and
objective review of the role of private foundations to today's society and
a review of the impact of the charitable provisions of the Tax Reform Act
of 1469 on the support and operation of private foundations. Public hear-
ings on this and other subjects affecting private foundations will be scheduled
at a later date, and persons who wish to submit written testimony will have
an opportunity to do so at that time.

The sessions will be held in Room 2221, Dirksen Senate Office
Building, beginning at 2 on both October 1 and 2, 1973.

Following isa list of the panelists and the subjects to he covered
on the particular days.

October 1

There will he two panels on this day. The first panel, will consider
the activities of private foundations today, areas given priority attention in
the past and today, the experience of grant recipients, the relationship between
foundations in grant-making, the involvement of the public in grant-making
decisions, publicity given foundation activities, and the activities of founda-
tions In monitoring the application of their grants. The second panel will
consider the role of foundations in American society, how useful they are,
the functions they perform, the importance of cost effectiveness in measur-
ing functions carried on by foundations which could be performed by govern-
ment, the role of wealthy individuals in connection with foundations, and thequestion of a limited life for foundations as opposed to existence in perpetuity.

The panelists for the first discussion will be:

DR. ROBERT F. GOHEEN: Retired in 1972 as President of
Princeton. Served as a trustee of various foundations, elected in fall of1972 as Chairman and Chief Executive Officer of the Council on Foundations.

LANDRUM BOLLING: Former President of Earlham College,
Richmond, Indiana. Chosen as head of Lilly Foundation (Indiana) ir 1972.

DA'rT) FREEMAN: President of the Council on Foundations since
March 1968. President of the Southern Educational Foundation. Prior to1968 he served for 10 years )n the staff of the Rockefeller Brothers Founda-
tion and later as treasurer of the Fund for the Repu'lic.

ROBERT GUENZEL: President of the Lincoln Community Founda.
tion in Lincoln, Nebraska from 1969 to 1972 and is presently a member of itsboard. He is an attorney in Lincoln and teaches at the University of Nebraska's
CoUege of Business Administration.

RAYMOND WIEBOLDT: Director of the Wieboldt Foundation in
Chicagot former Jiieiito the "Cjaicgo. Lighthouse for the Blind; director of
We.fare Council of Metropolitan Cbhiagol businvsman.
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The panelists for the second discussion will bet

MERRIMON CUNtNQWI4tj[Author of Private h,,ei and Pblic Civing,
Advisor of Ford Foundation. From 1960 to 1972 he was president of the
Danforth Foundation of St. Louis (9th largest in country). He was Dean of
the School of Theology at Stouther Methodist University, and was a Rhodes
Scholar and holds a Ph.D. from Yale.

FRITZ HE IM. NN Author, The Future of Foundations A associate
Corporate Counsel of the General Electric Company. Served from 1969-70
as associate director then executive director of the Paterson Commission
on Foundations and Private Philanthropy.

M. C#JRL HOLMAN: President of Urban Coalition. Former Deputy
Staff Director of the U.S. Commission on Civil Rights; Professor, Clark
C011'f;a, Atlanta, Georgia; former Editor of Atlanta Inquirer; Member of the
Board of Directors of the Field Foundation.

October 2

There will be two panels on this day also. The first panel will dis-
cuss the effects of the Tax Reform A ct of 1969 on the operation and support
of private f nationsion, including consideration of whether any areas rf abuse
rornnin an,. ,ie extent to which the legislation was more restrictive than
ne-censar7 In order to accomplish the objective of assuring public benefit from
the tow ince :..ives granted. The second Panel will be concerned with a com-
paratvo ar.tl1ysis of foundations in other countries, their experience and
regulation,

The panelists for the first discussion will be:

4O'P RD ")R.VT E Secretary and General Counsel of the Ford
Founded: Tn; for.'-y t assistant to the Vice-President of the I ord Foundation
for doniatic programs. Formerly on Administrative staff of New York
University.

RU5.LL MAWBY: President of Kqllocg Foundation cince May of
1970. Pit. . iro*.. ;irt:. !gan Stete and assc.ciat-id witt- that L'-'verrity as
Director of its Division of agriculture until 1965 when he joined Kellogg.

JOHN HO..T,3MY Member cf Washington law firm, Williams,
Myers & Quigg!.- .. *sic..e profpesnr George Washington Law School.
Participant in wvv;ouo wn'.innrs con.-erned with charit&ole foundations, and
contributor to various logal periodicals.

TlIN S!O: Professor at Yale Law School and President of the
Taconic Foundation. Trustee of the Public Education A sociation. Member
of the Board of the Council on Fzundations and the Foundation Center.

MALCOLM STEIN: New York Lawyer. During the first Nixon ad-
ministration, attorney-adviser in the office 4f the Assistant Secretary of
the Treasury for Tax Policy.

GEORGE D. WEBSTER; Member of Washington law firm of Webster
& Kilcullen: Member Advisory Group, Commissioner of Internal Revenue;
former member Coumil, Section of Taxation, American Bar A association;
Program Chairman, Annual Conference on Federal Tax and Other Problems
of Non-Profit Organisations, since its establishment in 1964.

The panelists for the second discussion will be:

SHELDON COHEN: Washington attorney;;Chief Counsel, Internal
Revenue Service, during the administration cf President Kennedy; Com.
missioner of IRS during administration of President Johnson
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M$RION FREMONT-SMITH: A practicing lawyer in Boston and the
author of two books on philanthropy. She is a former Assistant Attorney
General in Massachusetts and recently participated in the International
Conference on Philanthropy in Ditchloy, England.

.L16AN PIFER: President of the Carnegie Corporation of New York
and the Carnegie Foundation for the Advancement of Teaching. He has been

-,Pith the various Carnegie Foundations since 1953. Prior to this he was
executive secretary for the organisation which administers the Fulbright
I cholarship Program in England. (Was also chairman of President Nixon's
Task Force on Education in 1968 and is currently chairman of the Mayor's
A dvisory Committe on Higher Education in New York).

NATHANIEL SPEAR IUI: Has been with the Foundation Center in New
York since 1969 and is currently its International Specialist. He has taught
English in Bogota, Colombia and French and Spanish in New York.
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Senator HAmTE.. Our first witness today will be Dr. Robert F.
Goheen, chairman of the board of directors of the Council of Foun-
dations.

STATEMENT OF ROBERT F. GOHEEN, CHAIRMAN, COUNCIL ON
FOUNDATIONS, ACCOMPANIED BY THOMAS TROYER, CAPLIN AND
DRYSDALE

Mr. GOHF!N. Mr. Chairman, Senator Curtis, I am Robert F. Go-
heen, chairman of the Council on Foundations. With me is Mr.
Thomas Troyer of the firm of Caplin and Drysdale, our legal counsel.
We welcome this opportunity to appear before this committee to
speak about the state of the grantmaking foundations and the effects
of the 1969 Tax Reform Act on them.

For that purpose I have submitted to the subcommittee a fairly
extensive written testimony., This oral statement necessarily is con-
fined to highlights.

The Council on Foundations which we represent is a membership
association of grantmaking foundations which currently has 650 mem-
bers, some with large assets and some with small, located in all parts
of the country. The members include 105 community foundations, 62
company foundations, and over 450 independent family and general
purpose foundations. In 1973, 65 percent or more of all estimated
assets in the hands of grantmaking foundations are administered by
council members.

The chief function of the council is to advance effective and respon-
sible performance throughout the foundation field.

When the 1969 Tax Reform Act was passed, some saw-it as a death-
knell for private grantmaking foundations-or if not that, at least
as setting restrictions that would severely inhibit their ability to serve
as effective charitable agents. I am happy to say that those doom-
sayers were wrong. Illustrative of their error are 367 grants of over
$5,000 each and totaling nearly $25 million made during 1972 and
1973 in the five States represented by the subcommittee members.

City governments, children's homes, local health centers, programs
combating racism, programs fostering ecumenical member coopera-
tion 4-H Clubs, Girl Scouts, YMCA's, American Indian Schools,
public television, children with learning disorders, drug addiction,
and deaf adults were among the beneficiaries, alongside colleges, hos-
pitals, museums and churches.

As the chairman and members of this subcommittee doubtless know,
philanthropic foundations are of several kinds and vary greatly in
size, structure, chosen areas of activity, and modes of operation.

Under classifications established by the Tax Reform Act of 1969,
as many as 37,000 foundations may eiist today in this country. Of that
total, according to the most recent IRS reports, slightly over 700 are
private operati-ng foundations. That is, they are primarily involved in
conducting charitable activities with their own personnel or facilities,
rather than through grants to other institutions or agencies.

Then there are the community foundations or trusts, numbering
about 240 at latest count. They are marked by a local or regional
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focus, relatively broad funding from the local or regional sources,
and boards of directors that are also broadly based.

Finally, there are the so-called private nonoperating foundations.
These, too, are of several kinds and encompass great differences in
purpose, scale, and method. They include, for example, somewhere
between 1,200 and 1,400 company-sponsored foundations established
by business corporations to help them institute and carry out sys-
tematic programs of charitable giving. Far the most numerous of the
private foundations, however, are the independent family and gen-
eral purpose foundations. _

According to most recent reports from the IRS, organizations classi-
fied as private, grantmaking foundations number today in the neigh-
borhood of 81,000.

Altogether, by estimate of the Foundation Center the private,
grantmaking foundations hold $28 to $80 billion of assets at market
value. But only about 2,000 foundations are worth more than $1 mil-
lion each, while about 350 hold assets worth over $10 million. Founda-
tions known to have assets over $100 million-market value-num-
bered 46 in 1972.

Of all the private giving in the United States--some $23 billion,
in 1972-foundation grants accounted for about 10 percent, or $2.2
billion. That percentage surprises most people. They assume the
foundations are bigger than they are. Those who worry that founda-
tions exercise excessive financial power should compare $2.2 billion
disbursed by 31,000-or-so separate entities with the over $25 billion
in annual program outlays of the Department of Health, Education,
and Welfare over and above social security payments.

In comparisons of size such as those offered, foundations are Davids'
to Goliaths. But as that analogy reminds us, small assets well directed
can produce important results. That is the primary significance of
foundations. Foundations can be more objective, more searching, more
systematic, and have a longer eye to the future than the giving of in-
dividuals tends to be. They can also be more flexible, more adaptable
to specific situations and to specific institutional potentials, less bureau-
cratically constrained, than governmental appropriations and gov-
ernmental agencies generally can be. In other words, the organized
foundation, devoting time and care to the choices that confront it, is
in Position to make its dollars have a maximum charitable impact.

I wish to turn now more specifically to the 1969 act and its conse-
quences for foundations.

As you know, the act put many restrictions on the foundations, in-
cluding a ban on self-deailing, a required high level of annual payout,
better public reporting, phased divesture of substantial interest in
companies, prohibition of speculative investments, new controls over
grants to individuals and certain other types of grantees, stringent
restrictions on the funding of voter registration drives and on activities
that mi,.ht influence legislation, and, finally, a 4-percent excise tax on
net investment income.

These rigorous provisions of the 1969 act have been accompanied
by a marked extension and intensification of the supervision of founda-
tion nerlormn nce by the Internal Revenue Service.

Moreover, the 1969 act recognized the difficulties involved in com-
pliance with some of its new requirements by providing transition
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periods. Consequently somp of the reforms that Congress enacted in
1969 remain to be fully implemented. Nonetheless, as the act's substan-
tive provisions come into full effect, these situations will be corrected
and in all parts of the country" we observe foundation managers and
trustees taking their responibilities very seriously doing all that they
can to meet the requirements and complexities of the new law.

The 1969 act on the whole, then, seems to us to have brought neces-
sary and beneficial regulation to the foundation field. There are, how-
ever, several features of the act which are troublesome, particularly in
their impact on the actual or potential beneficiaries of foundations
activities.

We believe that these features of the act merit further consideration
by the Congress.

First, there is the 4-percent excise tax on the net investment income
of foundations. The excess revenue raised by this tax beyond the
amounts needed for proper auditing and supervision of foundations
represents a serious loss to the activities supported by foundations. In
19;2, $40 million that would have been available to various operating
charities was denied to them by the 4-percent tax.

So, we ure, sir, that the tax be set at a level closer to the actual
auditing an-supervisory costs, that it be earmarked for those purposes
and that it be redesignated as an auditing fee. Such changes would be
in accord with the provisions voted by the Finance Committee and the
Senate in 1969 which were later altered in the Conference Committee
to give us the current 4-percent tax.

Second, two aspects of the 1969 act taken together appear to bear
adversely on the future ability of foundations to continue their support
of the country's various medical, educational, cultural, and other
charitable services.

One element is the high level set in the act for the required annual
payout. The Council on Toundations has from the start strongly sup-
ported the principle of a substantial annual payout requirement, but
we are concerned that the 6-percent rate set as a norm by the act is some-
what too high. Analysis of data on the productivity of investment
funds, the rate of inflation, and the rate of growth of costs and charita-
ble operations leads us to conclude that a moderate reduction of the
payout personally is desirable My written testimony deals with this
set of problems at some length and we shall be glad to furnish addi-
tional data if requested.

Second, the effect of the high payout requirement in reducing the
support power of foundation assets over time needs to be considered,
we believe, in relation to several other parts of the 1969 act that dis-
courage the establishment of new foundations and the augmentation
of old ones. Of particular concern here are differences in the deducti-
bility rules affecting contributions to private foundations as compared
to public charities, especially with respect to the deduction for gifts of
appreciated securities. Administrative complexity and the 4-percent
tax are other deterrents.

Because we firmly believe that foundations have made important
contributions to the educational, cultured, medical, and other ha4ta-
ble services available to our people, .and because we are convinced
that comparable contributions remain important for the future, we are
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concerned about these long-term consequences of the Tax Reform Act
as presently constituted. We, therefore, hope that these two matters,
the level of the required annual payout and the reduced incentives can
in conjunction be reexamined by the Congress in order to secure both
a reasonable annual current return to charity with due regard for the
needs that lie ahead.

In summary, Mr. Chairman we wish to suggest that the task of so
regulating foundations that they necessarily must serve the general
good of the Nation has been accomplished, and, on the whole, accom-
plished well. For this reason, we submit, a new climate of opinion is
now merited, one which recognizes the capacity of foundations to help
meet important human needs. Congress, we believe, can properly, and
should, take a hand in establishing such a new climate of opinion.
Never, indeed, have foundations been more needed than today. With
many difficult social problems calling for added effort and fresh ap-
proaches to solutions, with severe cutbacks in the availability of Fe-
eral funding, with private sector educational, medical, and social wel-
fare institutions in deep financial trouble, the initiatives and resources
which foundations can provide are desperately required.

No longer should they be regarded as marginal institutions operat-
ing in a twilight zone of official disappropriation. It must be made-
clear to them we submit, that they enjoy the confidence of the Nation's
highest legislative body and that superior performance is needed and
expected from them. For their part foundations, we believe, will re-
spond to such an approach and will give their best.

We, therefore, sir, particularly welcome the interest of this sub-
committee, as stated by the chairman and by Mr. Curtis. We hope that
this subcommittee may take a lead in strengthening the charitable
sector and the role of foundations in that sector. We thank you for the
opportunity to express our views.

Senator HAR TE. Thank you, Dr. Goheen.
That is a rather conclusive statement and a good one.
One of the problems that concerns me in this whole field, which I

think is one which is becoming so socially aware in the Nation today,
is just where America is going. Can you give me any indication

*there is a sort of philosophical approach foundations have, as differ-
entiated from a pragmatic approach.

Mr. GoHEEN. Well, I could not say that foundations as a whole have
a single philosophic approach. In their points of view, the trustees
and directors of foundations span the range of American opinion-
of the differences in American opinion-and if they have any single
commitment, it is a commitment to the vitality and importance of
pluralism in the American society-the cultivation of many points of
initiative, concern, and energy to be brought to bear on the problems
of our society, including the questions of the future of our society.

Senator HARE. I understand that, but that does not direct itself
to the problem that I'm talking about. If I can take you to the field
of politics for a moment, which is not necessarily a bad field but some-
times looked upon with a great deal of apprehension in these days-
it seems to be one of the -declining arts in the American society. A
prominent politician named George Wallace said there is not a dime's
worth of difference between the Democratic Party and the Republi-
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can Party, and, as one observer in the political scene, I can say too
often I find that is true, too much true to suit me. When I ask people
in my own political organization, for example, what is the philosophy
of tie Democratic Party and why is it different from the Republican
Party, I find them stuttering and stammering and they go back to the
traditional "grandfather was a Democrat and great grandfather was
a Democrat and, therefore, I am a Democrat."

What I am asking you in regard to foundations is that same basic
question, Is there a philosophical approach that foundations use, not
the fact they are interested7in philanthropy, not interested in repre-
senting diverse views, but just what'is'the common thread which binds
all foundations and which guides their endeavors I

One of the real criticisms I find of the National Government today
is the fact that we are program oriented and we have more programs
than we have problems. The fact is we have a program-oriented Na-
tion today rather than a philosophical-oriented Nation. When you
come, therefore, to defend our system of Government against a hi hly
philosophical system such as communism, we find ourselves fard
pressed. Maybe that is so because, in an open society, there is such a
variety of interpretations of what the system is.

Having said all of that, let me rephrase the question again. Is there
such a thing as a basic philosophical approach to foundations or is it
simply program oriented on an ad hoe basis ?

Mr. GOHnN. I would have to say, sir, as far as I know there is no
basic philosophy in foundations other than an often tacit commit-
ment-a very important tacit commitment-to the values and institu-
tions of the society which permit things like foundations to function.
They are not going to function in a totalitarian society obviously.
But I would a d this: The foundations, as I see them, are not trying
to tell anybody what the philosophy of the Nation should be. Instead,
they are encouraging and helping a whole lot of people in universities
and elsewhere who are trying to analyze and study political and eco-
nomic and philosophical issues that are very germane.

Senator HARTNE. Are you saying in substance, instead of developing
a philosophy, they are hoping to expand the horizon so that the phi-
losophy of the Nation has a chance to move in different directions ?

7r. "GoHFn. Not necessarily a different direction but so that the
* best thought, the best minds, can be given a chance to play and operate
on serious issues without anybody telling anybody that you have to
think this way or that way.

Senator HART E. Let me give you one for a moment. Three A's, acid,
abortion, the Republicans created this--acid, abortion, and amnesty.
All right, these are all controversial items now, in American society.

Is it the job of the foundation to explore those and present the di-
versity of ideas or is the job of the foundations to refuse to be in-
volved in those ? Is it the ob of the foundations if they become in-
volved in those to direct te attention of the Nation in the way in
which it should go or should they just explore the possibility and lay
the cards on the table and let somebody else in a different sphere come
onand pick up the pieces?

Mr. GOWCEN. I think it is very clearly the job of foundations not to
advocate solutions to any of these three A's but rather to encourage
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and enable serious thought and investigation to be conducted with re-
spect to them.

The Drug Abuse Council which has been established with support
from four major foundations is a very important example, illustrat-
ing an effort to set up a group which in a thoroughly objective, non-
ideological way will try to bring together and make known the best
available information on the drug abuse problem and also to support
significant further research on this problem.

Senator HAirKE. Well, you say it is not their job to advocate solu-
tions if they come up with facts. Why shouldn't they advocate, why
should they stop I What I am trying to find out is what is the role of
the institutions The press is not here 4t this time. So you can speak
your mind freely.

Mr. GOHEEN. We worry, sir, also about the absence of the press
today.

As you know, it is entirely right for foundations to support study
and analysis which can lead to published conclusions. The foundations
do this with respect to their own activities as well. An important and
impressive document was the Ford Foundation report on 10 years of
funding public school systems. They laid it out on the table, the things
they di not accomplish, which were many, and the lessons learned.
This is valuable knowledge for public educational systems all over the
country.

Senator HARTxE. All right, once having come above that, wasn't it
their job to see that this material did not go in file 13?

Mr. GOHEEN. Well, they have distributed that report very widely
around the country.

Senator HArTrrK. That is a point. Is that their responsibility, is that
their role I I am not saying it is or isn't at the moment.

Mr. GOHEEN. I think foundation people are concerned to ameliorate
the human condition and to help to get at the roots of some of our
persistant ills. You can't do that by getting knowledge and sitting
there; you have to get it out; yes, sir.

Senator HARTKE. Well, is there a role in the foundation to make a
distribution of the areas in which they move I The information I have,
and I don't say this is necessarily right, that the breakdown of the
giving in 1971 showed 40 percent went to religious institutions, 16
percent to health, 15 percent to education, 7 percent to social welfare,
6.6 percent into civil and cultural affairs, and 13 percent to others.

Now, am I wrong on that ?
Mr. GOHEEN. Yes, sir, those are the figures for all philanthrophic

giving.
Senator HARTKE. That is not for the foundation I
Mr. GOHEEN. In my written testimony are the last available break-

downs of foundation giving, and for the last 2 years, 197b 1972, ac-
cording to records of the foundation center, we have education receiv-
ing 30 percent, welfare 1634 percent, health 15 percent, science and
technology 13 percent, international activities 11 percent, humanities
9 percent, and religion 5 percent. So in terms of individual giving, re-
ligion is very high, but not in terms of foundation giving.

Senator HARTKE. Education is first, right?
Mr. GornEN. Yes, sir.
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Senator HAnTKE. I would say that is the right place to put the
emphasis.

Senator CunTis. What was the percentage on education?
Mr. GoHEE. Thirty percent for the last 2 years.
Senator HARTKE. Well let me ask you another question. What about

the distribution of the funds geographically in the Nation ? Is there a
distribution in relation to the geographic areas? Then, secondarily, is a
distribution in relation to the population areas ?

Mr. GOHEEN. I can't really respond in relation to population, sir
I just don't have that. Certainly there are foundations in all parts of
the country. It is true that many of the large ones tend to be located
in the Northeast, but there are some large ones in the Midwest and Far
West as well.

It was interesting to me looking at the composition of this sub-
committee, to see that in Indiana as a heavily industrialized State with
major urban centers foundation activities over the last 2 years were
much heavier than in the other States represented on the subcommit-
tee. But there is significant foundation activity in all of the five States.

Senator HARTKE. Who do I look to? What is the song-
Mr. GOHEEN. Yes.
Senator HARTKE. Who do I turn to for this information?
Is that our job, your job, whose job is that?
Mr. GOHEEN. We can put together from the incomplete data avail-

able, sir, relationships between foundation giving and the population
distribution of the country. We shall do that and submit it to you. But
may I here, as in my written testimony, call your attention to the
difficulties we all face when we seek complete and systematic data
about foundations. It is anomalous that although philanthropy since
the late sixties has been posing serious issues for national tax policy;
yet, it remains very difficult to get up-to-date information from Treas-
ury about philanthrophic giving, and when you get it, it comes in large
aggregated terms that don't answer the kinds of questions you have
raised.

Senator HARTRE. Is there any reason why that information should
not be available to the committee ?

Mr. GOHEEN. No, sir no reason at all.
Senator HARTKE.. Would you object if we moved in that direction,

for any reason ? We are at the edge of such an unknown we are sort
of like looking at the Moon for the first time and we are not sure what
the rocks are going to be.

Mr. GOHEFN;. Speaking for the council, and I believe also for many
of the so-called public charities with whom I have conferred, univer-
sity people and college people, they would welcome a more up to date
and comprehensive reporting from Treasury on these items. We think
it is very desirable.

Senator HAcrrKE. In other words, you don't feel this would be an
unreasonable intrusion into the privacy of the foundation?

Mr. GOiHEEN. No, sir, we are asking here for hard data on assets and
areas of giving. I think that should be public information.

Senator HARTKE. Let me say to you, and I think I can speak without
any fear of contrAdiction by the committee, any information you can
supply to the committee, not necessarily at this time but even after the
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record is closed on this hearing, we certainly would appreciate it.
Mr. GOHEEN. Fine.*
Senator HARTKE. And in that regard, I would hope we could work

in a cooperative spirit so that we don't come up with some material
which leaves the wrong impression on statistical background, which
it can, as you well know.

Mr. GOHEEN. Yes, sir.
Senator HArTKE. An article you wrote in the summer of 1972 in the

Education Record you said that "one cannot but be struck by the re-
current emphasis ofoundations on innovations, experimentation, ex-
ploration, and other manipulative forms of change.

Now, how does this contention justify the involvement of founda-
tions in areas where large amounts of money already are expended by
either the local, State or Federal Governments I

Mr. GOHEEN. Well, may I answer that in two parts ?
First with respect to the article. I was particularly putting attention

to be very heavy in innovative claims and exhortations, but if you look
at where foundation money is actually going, much of it is going to
support traditional institutions, agencies, and activities.

Second, I think that one important function -for foundations, espe-
cially staffed foundations, is to try to help organizations experiment
and develop new lines of activity. They can often do this faster and on
a smaller scale than a Government agency can manage. It the privately
supported experiment proves bad, Government can learn from that.
If it proves good, Goverment can learn from that.

To give you an example. The Upward Bound programs dealing
with minority group young people in high schools were first designed
by a number of private universities with support from a couple of
foundations. Having proved themselves, the concept and methods were
taken on by the Government.

Senator HARTKE. Now, I have some more questions but in deference
to my other colleagues.

Senator Curtis.
Senator CUtTIS. Thank you, Mr. Chairman.
Isn't it true that whatever is deductible as a gift determines the

program and philosophy olf the foundation in a sense?
Mr. GOimrEN. I don't quite understand the question, Mr. Curtis.
Senator CURTS. Well, my chairman asked you for the philosophy

of foundations. It seems to me, and I will just state this as a proposi-
tion, if you don't care to comment. It seems to me that a purpose of
foundations is to do good and to distribute charity.

Now, whatever is deductible under our tax laws determines the scope
and operation of their activity, I would think, and that is something
determined by Congress ?

Mr. GoHEEx. Yes, sir.
Senator CuRns. I have always had the view that if Congress was

of the opinion that certain activities of a few foundations were not in
the public interest, that it could be reached through a determination,
through the statute on what is deductible in the way of a gift, rather
than clamping down, so to speak, on all foundations, because in my
opinion the tax that we imposed and the payout and the divestiture

*See p. 86 for the response of Dr. Goheen.

28-812 0-78---2
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in the 1969 act have been quite hard on many foundations, particu-
larly some of the smaller and new ones.

You cited a figure of 81,000 foundations. How was that figure ar-
rived atI

Mr. GomzIN. This was a figure secured from the Internal Revenue
Service about 2 weeks ago sir.

Senator COmrs. Were there that many that paid a tax?
Mr. GOHEEx. They would all have had to pay a tax.
I might say, as the written testimony indicates, that there are

apparently between 10,000 and 12,000 other private institutions await-
ing tax classification, so that when I said there may be 37,000 founda-
tions, I was suggesting that out of that pool 5,000 or 6,000 more may be
added to the known 31,000.

Senator Omuris. Well, there are always a few foundations that in
their beginning years just exist on paper, isn't that true? Someone
will set up a foundation expecting in the future to utilize it as a
channel for their giving, but at any given time there is quite a number
of them that really have no assets of any consequence.

Mr. GOHEEN. Some-of them would be very, very small or maybe
have no assets.

Senator Cuims. What is your definition of a nonoperating
foundation?

Mr. GOHEN. A nonoperating foundation is one which functions by
making grants to other agencies or institutions which are carrying
out recognized charitable purposes.

Mr. TROYER. I might add to that. I am Tom Troyer, of the law firm
of Caplin & Drysdale, legal counsel for the Council on Foundations.

The 1969 act provides a definition of what an operating foundation
is and gives certain more liberal rules for operating foundations. The
definition is rather complex. The essential part of it, however, depends
upon expenditures by a foundation, in the language of the statute,
"directly for the active conduct" of its charitable operations. An
organization which makes expenditures of a certain level of magni-
tude directly for the active conduct of its operations, is an operating
foundation. All other private foundations are nonoperating
foundations.

Senator Cumrs. In other words, if here is a foundation that their
trustees or managers look after the investment and make their gifts
direct to established hospitals, colleges, and other beneficiaries, they
are under the statute a nonoperating.

Mr. TRomrnt. That is right.
Senator Ctmns. But when a foundation has its own activities in

research, education, and demonstration, and possibly even administer-
ing charity to individuals, then it becomes an operating foundation?

Mr. TRomyt. That is correct.
Senator CumRIs. Was the $40 million collected by the tax, the gross

amount the Treasury reports?
Mr. GoTImE. No, sir. As indicated here, Treasury collected $56 mil-

lion in 1972.
Senator CuiTs. How much do they say they have spent?
Mr. GonEEN. And they spent $12.9 mIillion on auditing the founda-

tions. Allowing a few million dollars for leeway, I said over $40 million
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was not required for auditing and supervision and that amount would
have been otherwise available to charitable activities.

Senator Cunrs. Now, the payout provided in the 1969 act will go as
high as 6 percent f

Mr. GOHEzN. In 1975, according to the statute.
Senator Cmris. Do you think that most foundations can pay that

out of earnings?
Mr. GonEix. Not on the long term, sir, they can't. If they put all of

their money into high-interest]bonds for a short time, they could, but
as indicated in my statement, in a more long-range view one cannot
expect them to earn enough to pay out that amount and keep up with
the inflation of costs in the kind of things foundations support. That
is unrealistic, we believe.

Senator Curis. I think so.
Now, is this a particular discouragement to individuals who want to

start a foundation ?
Mr. GOHEEN. I can't answer that. I believe that there are other more

ressin discouragements. The limitation on the amount that can be
ft, the tax on appreciated securities if given to a foundation, and

so on.
Senator Curns. How many new foundations have been created since

the 1969 act?
Mr. GoiIBEN. We are unable to answer that question in detail. I

believe that Prof. John Simon testifying tomorrow will be speaking
particularly to this question of the birth rate and death rate of founda-
tions. He has recently collected some information on the matter with
help from our office, but I don't have it in hand at the moment.

Senator Curris. I have been told that there have been very few
created since the 1969 act.

Mr. GOHER.K. There are clear evidences of that, except for some that
stem from estates written before 1969. There is lots of evidence that
some law firms have been discouraging people from founding new
foundations but we can't put hard numbers to that.

Senator dunns. That is a source of my information, and that there
has been a marked decline in foundations created either by inter vivos

ifts or testamentary gifts, I mean confining it to those actions taken
since the act, not predating.

Mr. GoHrxN. This is our conviction also, and we think there is a
good deal of evidence for it. Moreover, now that foundations are
properly regulated, or are regulated very substantially, we think that
is unfortunate. It's a different situation than when these things were
spring up like topsy all around, often without as much attention to
charitable purpose as might have been desirable.

Senator Crwris. I think that is true. And isn't it also true that there
is a long, long list of foundations that have done a great deal of good,
that started out as small foundations under a plan where they accumu-
lated income for a number of years until they reached a point where
they could accomplish the objective of the donor? Isn't that correct?

Mr. GoITE.E. Yes, sir.
Senator CuRTis. It seems to me that the 1969 act in addition to maybe

causing the death of some foundations, I am not so sure of that, but
certainly have discouraged new ones, has also deprived the individ-
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ual of modest wealth from doing that which hasblen done through
the years, of taking a relatively small amount, setting it aside and
letting it accumulate until it can carry on a program of good work
more or less in perpetuity.

There is a great deal of misunderstanding about the operation of
foundations. I think this even prevails here in the Congress. There
are those who feel that assets in the hands of foundations are sort of
removed from our economy. Well, that isn't true at all, is it?

Mr. GOHEEN. I don't believe it is true at all.
Senator CURTIs. The assets of a foundation are invested in stocks

and other evidences of ownership and they play just as important a
part in making our economy go and providing jobs and business turn-
over as if those same assets were held by an individual, isn't that
true?

Mr. GOHEENr. I believe so.
Senator CURTIS. I will not take too long here to propound questions

at this point. I am interested in the reporting requirements of the
1969 law that was put in there at my suggestion. I felt that it would
be in the public interested to know what foundations are doing. I
also felt so strongly that foundations generally were good for our
country that there ought to be a place where their activities were re-
ported and where this information would be fed to the computers and
where writers and others could go to it and find out what is going
on and tell the American public.

If in the course of these hearings or at any time you or any of
your colleagues who will testify later have any suggestions on how
to make that report more effective, less burdensome on the founda-
tions, and still more informative, I would be very happy to have it.

Mr. GO'HEEN. All right.
Senator CURTIs. Because it was not my purpose that this would be

a burden or a restriction on foundations but merely that it just would
be a simple factual way of letting everyone who was concerned know
what they got in return for the tax treatment given to foundations.

Mr. GOHEEN. Sir, we believe that is an excellent provision; indeed,
we think that it is a minimal provision. We would like foundations
to be reporting more fully and more often than is required by law.
.Senator CURTIS. Of course the law sets a minimum requirement, it

does not stop a foundation from-
Mr. GOHEEN. We think it excellent. Attached to my written testi-

mony as exhibit 1 is a statement of principle by the-council on the
importance of public reporting for the foundation field as we see it.
WVe believe that the public is entitled to accurate information about
foundations, and we believe the public will understand foundations
better if it csn know more about them.

Senator Cmrjs. It is your recommendation that the 4 percent tax
ought to be reduced ?

Mr. GOHEN. We think it ought to be redesignated as an auditing
fee, and pegged in amount to the actual cost of auditing and super-
vision.

Senator CUTis. Because as it stands now it lessens the amount the
beneficiaries receive.

Mr. GOEEN. Very substantially.
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Senator Cur7 s. Yes. In fact they are the ones that carry the burden.
Mr. Gonrxlq. That is right; it is not really a tax on the foundation,

it is a tax on the beneficiaries.
Senator CuRrIs. Do you also feel that the mandatory payout re-

quirements need an adjustment downward if they are to be continuedI
Mr. GoHzEN. We believe so, sir, and we believe so especially when

they are looked at in conjunction with the disincentives to the aug-
mentation of the field. When you put those two things together, the
high payou., as it were, evaporates the total pool of foundation as-
sets. If then no fresh springs flow into the pool, that pool is going
progressively to dry up.

Senator Cur s. When an individual starts a foundation, he gives
that which he has, doesn't he, and that is usually stock in his own
company.We cannot expect a high payout in every instance and we cannot

expect instant diversification of his portfolio, all of which in
opinion were brought about by the mistaken opinion that if the donor s
securities were held by the foundation that per se that meant some-
thing wrong, either mismanagement of the funds or' tax evasion or
something of that sort, and I do not buy that at all.

Mr. GOHEEN. It seems to me, sir, very anomalous that for founda-
tions established before 1969 realistic periods of transition for dives-
titure are provided but for those established after the act the period
is very short, as you know. It appears inequitable and unrealistic un-
less it is intended to cut down on foundation assets.

Senator CuRTiS. Well, I know of few instances where a require-
ment of a divestiture by a foundation would mean the liquidation of
the business and the only possible purchaser would be one or two
monopoly competitors. I was totally out of sympathy with the entire
act, but particularly the divestiture, the forced payout and tax, I think
it went by far beyond what the public interest requires, and I think
it was brought about by a misunderstanding of the operation of foun-
dations and what is the proper approach. If the Congress arrives at
conclusions that a particular activity should not be funded by founda-
tions, they have a remedy in determining what gifts are deductible
and what are not. But I stall not take any more time at this time.

Mr. TRoYER. I might add that there is another provision of the act
that has the effect that you are talking about. It is quite important, and
it has the effect of constricting the birth of foundations, the creation of
new foundations. That is the set of special restrictions on gifts of
appreciated property to private foundations. When one gives a stock
of a closely held business or other appreciated property to a public
charity or to an operating foundation one gets a deduction for the
total current fair market value. That is not true after the 1969 act for
an endowment gift to a private nonoperating foundation. That is a
very significant discouragement to the creation of the new nonoperat-
ing foundation with business interests or other appreciated assets of
that kind.

Senator Curnrs. Yes, I did not include that, but it is certainly very
important and I think a change should be made in that and I also hope
a change can be made in the divestiture requirements because it serves
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no good purpose, and it certainly is hampering some excellent
operations.

Sometimes the notion prevails that foundations are created because
somebody wants to escape taxes. I think most foundations are created
under a desire to do good. I know of one foundation whose gifts run
into millions and millions of dollars that has been very, very helpful
to a long list of educational institutions, and I happen to know whyr it
was created. The man came to the conclusion that his sons were going
to inherit more money than they should inherit and he wanted to do
good with it. It was not motivated by anything else.

I thank you, Mr. Chairman.
Senator HmnxKE. Senator Hansen.
Senator HANSEN. Dr. Goheen, of the various types of activities car-

ried on or supported by private foundations, which do you regard as
the more important or more appropriate activities ? If you could just
identify areas briefly for me I would be grateful.

Mr. GOHEEN. I don't feel competent to do that. It seems to me that
the range of human needs in our society and the world scene is very
great and demanding. Foundations are engaged over the vast spectrum
of these needs and rightly so. I could not say that education should
get more than health or anything of that sort.

Senator HANsEN. In your prepared statement you say in summary,
"Never, indeed, have foundations been more needed than today. With
many grievous social problems calling for new, experimental ap-
proaches at solution, with severe cutbacks in the availability of Fed-
eral funds, with private sector educational, medical, and social welfare
institutions in deep financial trouble, the initiative and resources foun-
dations can provide are desperately required. No longer should they
be regarded as marginal institutions operating in a twilight zone of
official disapprobation * * *."

Does this imply that even a minor but still significant share of the
financial backing that I assume you conclude is required can be pro-
vided by foundations and not through tax dollars?

Mr. GOHEEN. I think a significant proportion, sir, and it is often a
portion that gives the institution the flexibility and the ability to do
something which it wants very much to do but otherwise can't do.

If you look at the universities today, about which I know some-
thing, they have been through a period of very stringent belt tighten-
ing to get their budgets back in order. One of the great problems is:
How do you meet the needs of a changing society when you are reduc-
ing volume of your expenditures? How, for example, do you do more
in environmental studies when that is needed ? Foundation money can
often come in and give that little bit of leverage.

On the other hand, a welfare-type institution that can make its case
to a local foundation and pick up, let's say, $2,000 often finds that
$2,000 invaluable in the local situation. They could not do the job
without it. Also, foundations are reporting to us that, with the financial
problems hitting the charitable agencies and with the change in the
mode of Federal response, the appeals they are receiving have grown
immensely in recent months.

Senator HANsm;. Are there any activities that you would care to
identify that you think have been traded on or supported by private
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foundations in the past and may be continuing as of today that you
feel would be no longer appropriate for private charity? I mean are
there any activities that you think in the past have been supported by
foundations that you would like-you would now say ought no longer
be supported?

Mr. GOHEEN. Well in terms of humanitarian, educational, medical
services, that kind of thing, I really can't think of anything. Founda-
tion responses in these areas change as techniques change and new
problems come in focus. But your question gives me an opportunity
to say, sir, that prior to 1969--and perhaps one reason for some of the
provisions of the 1969 act-there were instances when foundations
were thought to have engaged in political activities or to have sup-
ported direct political activity. The Congress in the 1969 act has put
down very specific prohibitions against that, and I think it is important
to recognize the fact.

The most recent national publicity that has come to foundations
came in the Watergate hearings last week, during Mr. Buchanan's
testimony in which he made a number of allegations about founda-
tions which were, on the whole, out of date and in great measure
incomplete. It is too bad that through that televised testimony, with-
out adequate rejoinder, the impression was given out that some foun-
dations continue to be invloved in partisan political activity when
that is not so.

Senator CuIms. May I say right there you have some company in
that regard. There are a number of people that have been maligned
by those hearings and no opportunity to rejoin or cross-examine.

Senator HANsEN. What is your personal view as to the wisdom of
financing political campaigns since you brought up this issue? I was
not going to raise it but you have. fow do you feel about the bill to
have all campaign funds provided at taxpayers) expense?

Mr. GOHE-EN. My personal view, sir is that some realistic system of
public financing greatly needs to Le developed. I think it will
strengthen and improve and restore public confidence on our political
system.

Senator HANSEN. Doesn't the recognition of the validity of founda-
tions tend to limit or restrict the tax fund that otherwise would be
available to Government for all of its purposes?

Mr. GOHuEN. Well, the fact that these funds are in the hands of
31,000 foundations means that some substantial party that $28-$80
billion was not taken into the tax system at some point, although
there is no way of telling where the funds would have gone if they
had not been given to foundations. As between foundations and Gov-
ernment, I guess it comes down to who one believes can better pro-
vide the services and meet the human needs. Are not at least some of
these services and needs being better handled through the involve-
ment and concern of foundation trustees and managers year by year?
I think the public is gaining, not losing. Moreover, I believe that
much of the essence of this country-one would hope in its future as
well as in its past, to pick up the chairman's first question-lies in our
pluralism, in our capacity to have multiple points of thought, energy,
and concern playing roles in the well-being of the country.



20

Senator H.ANSE. Do you believe it is important, Dr. Goheen, thatindividuals, if they feel strongly about a particular issue, program,problem or candidate, ought not to be denied the opportunity to puttheir money where their mouth is, so to speak, using the foundations
as a vehicle?

Mr. GomEN. I would think they should not use the foundations as avehicle to support a particular candidate or a particular piece of legis-lation. In my personal view, the prohibitions enacted in the 1969 acton that score are desirable. I think foundations, misunderstood as theyoften are, will be better understood and be able to do their primaryhumanitarian jobs better if they don't get too caught up in the politicalprocess. That is my view about foundations. I believe individuals
obviously should be able to support issues and causes and people oftheir choice--though in terms of campaign legislation, such as wewere talking about before, some dollar limit would have to be set unless
we are going to have the same problems we now have.

Senator HANSEN. Well, there are many questions that that responsesuggests to me. I won't go into them but I would ask you this.
If a foundation believes through its trustees that it has identifiedserious major significant problems, would you say that it is appro-priate only to pursue those goals within a clearly defined structure offoundation activity or do you think that it might be appropriate tobring to bear whatever sort of campaign, so long as there is nothingillegal, immoral or without precedent about it, that might be pursuedin anticipation that the objective more shortly would be realized ?Mr. Goi Ex. Yes, as long as it is not illegal or immoral I would

quite agree with that.
Senator HANSEN. Well, I gather that, considering your dedicationand your commitment to foundations, you should speak as you have,if you did not say what I understand you to say, you would not be

worthy of your hire.
I happen to believe that if a person is employed by a group that heought to speak for them, he ought to believe what he says, and I amcertain that you do. I don't mean at all, to depreciate your loyalty, I

commend you for it.
But you think their that there are certain things particularly inthe political arena that we would be better off to deny individuals.

You spoke about how we might finance political campaigns as anexample and if I understood you correctly, you looked with somefavor upon legislation which would make the financing of politicalcampaigns more a Federal tax function than to leave it as it has beenin the past, an individual decisionmaking responsibility. That part
was right?

Mr. GoHEEN. Yes, I think that is right. I am not a political sci-entist but I would offer this analogy. I think we found in many othersaspects of American life that when people are in control of substan-tial assets without regulation and supervision there are going to besome who will abuse, seriously abuse, that privilege for personal gain.So, the insurance companies had to be regulated and the banks hadto be regulated and finally the foundations had to be regulated. Ithink that we may have come to the point, I think we have come tothe point where in terms of political campaigns individuals need to
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be regulated more than they have been, or curbed more than they
havebeen, in the use of economic power, not in other respects.

Senator HANSEN. Now, if we finance political campaigns with pub-
lic tax funds, who is responsible-if there is to be any responsibility
in determining who indeed are the real honest to goodness candidates V
How do you make certain that a person who aoes have some deep
commitment toward bettering society is given a share of funds suf-
ficient to assure that he may wage a successful campaign or have a
chance for it? If four or five others who are really very uninterested
candidates, but conceivably could be put into a race to dilute the sup-
port away from a challenger, and have particularly in mind the
problem that I think arises from the fact that despite any kind of
law we may write, whatever kind of campaign law is written, is going
to be an incumbent bill because it written by people who are now in
office and if you would agree with me, that the visibility and name
recognition probably that goes with being in office does give some
advantage to someone in office. How are we if we turn it over to public
financing, going to give an honest sincere dedicated challenger, a man
without very much statewide or district visibility, a chance to effec-
tively challenge an incumbent?

Mr. GOHEEN. Senator, you got me out of my depth. I am an ama-
teur in this area.

It seems to me, however, there are two things that might be done.
One is that there should be a certain amount that a candidate should
provide from private sources before he would qualify for public
subsidy.

Senator HANSEN. You say he should ? Say that again.
Mr. GOHEN. I am suggesting that in order to keep just anybody

without any support at a 1 from declaring himself as a candidate and,
therefore, gaining public funds, there might be a point up to which
private support would not only be desirable but necessary. Let's say
you have to be able to show that you have $50,000 worth of support
in order to run for x office; if you had that, then it would be matched
by Federal funds. But let me repeat that I am talking as an amateur.

Senator HANSEN. Then would it follow that a rich man as con-
trasted to a poor opponent would have a built in advantage, would
you say?

Mr. GOHEEN. He certainly might. He has today.
Senator HANSEN. Does that square with your political ethic?
Mr. GOH.NP. It would reduce his advantage very substantially,

but I am out of my depth in this area and would like to get out of it
if I might.

Senator HANSEN. The only reason I am asking these questions is
that a lot of people are asking them of foundations and foundations
have been criticized in the past. I have had a lot of letters from con-
stituents who find foundations at times seemingly going against pub-
lic purposes or at least administrative purposes in the area of foreign
affairs and many other areas. I am not being critical, I wanted to get
some answers from you in order that I might better understand what
the- picture is and respond more intelligently to those who say: "You
were on the Finance Committee in 1969 when you passed this tax re-
form law, how do you justify this?" And very often I am like you are
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now, excepting I suspect I have had this experience more times than
you have had, I don't know what the answers are.

Mr. GoHm;n. On the other question, getting away from the cam-
paign business, to what foundations support, it seems to me right that
we should have foundations supporting a whole range of different
points of view and lines of inquiry, whether popular or not, in our
society. That is one of the contributions they can help to make. If some
foundations tend to be "liberal" in their assistance, there are others
that are very "conservative" in theirs, and most fall in between. I
think that is healthy and properly reflects the American society.

Senator HAN.SEN. Just to give you an example, our distinguished
chairman is cosponsor of the Burke-Hartke bill. I am sure you have
heard of it, and there are a lot of laboring people-

Senator HARTKE. Let me say at this point on an objective analysis
it is the best trade bill in the field.

Senator HANSFN. I was hoping you might allow me to make that
observation, Mr. Chairman, but I am happy to have you make it.

I was going to say that there are lots of people in this country who
don't agree with multinational corporations, who are weary of for-
eign aid, and who believe that the profits that are made in this
country ought to go to increasing the standard of living of all Amer-
icans, and that ought to be almost to an exclusive objective. As a
consequence, not everyone feels that the funds which have been ac-
cumulated through activities in which there is mass participation, I
am thinking of big corporations and so forth, ought to be used as
much as in the past in support of international efforts of one kind
or another, whether it is relief for India or grain for Pakistan, or
hurricane relief for some other country. These are just things that
come along and positions that are taken and I would like to know
how we answer that sort of criticism in the context of the activities
of a foundation, especially if they seem to go contra to clearly de-
lineated administrative purpose.

Mr. GOH.EN. Well, sir, it would be my view that one of the functions
of foundations is to see to it that members of different points o.f view
and lines of argument on important issues like this" can be fomulated
and can be heard so that the public discourse will thereby be enriched
and enlightened. I think it would be very unfortunate if the public
policies of a given administration were to dictate-or a given session
of Congress, for that matter, were to dictate-what could be advanced
and what could not be advanced as significant thought. I think this
would be terribly unfortunate.

Senator HANSEN. Mr. Chairman. Thank you. I have taken more than
my share of time. I appreciate your responses.

Senator HARME. Dr. Goheen, I want to return now to the question
o.f philosophy. Since you have raised the issue of Watergate, that
basically is where I was headed anyway, you might as well know. Let
me give you some preliminaries on this situation. I was asking what
the basic philosophy of foundations is or what it should be, or if it
should have a philosophy. I was really dealing with the historical con-
text of what happens in a society where people happen to somehow
come into additional funds beyond those of the ordinary people.

In other words, the wealthy people historically have been looked
upon as having a responsibility in society, especially in democratic so-
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cities-the wealthy people have been looked upon as having a responsi-
bility to society to perform two things; to either reform the system it-
self or provide for some type of assistance to those less fortunate, in
other words to the poor. That is nothing new, it is a historical context.

In line with that it appears to me that there is a basic split inside
foundations, and this is in broad categories, and that is the responsi-
bility of foundations to do first one thing or to do another. The first one
is: is it the responsibility of the foundation to support existing insti-
tutions, or is it the responsibility of the foundation to provide for in-
novations and for the change or the conflict or the controvery in
society.

Now, having once made that distinction between the two general ap-
proaches, then two questions immediately arise as far as the Gov-
ernment is concerned. Can our tax structure afford either one of those
philosophical approaches, or both, and, No. 2, should it?

You see, Mr. Buchanan does raise in my opinion, a very substantial
question, which is in the mind of the public, and the mere fact that
he happens to be a Republican and happened to be in front of the
Watergate Committee does not in any way in my opinion either give
additional merit to it nor detract from it. But he does raise a funda-
mental question for foundations and I think he does raise in terms of
the ordinary individual a discussion about so-called liberal founda-
tions and conservative foundations.

Now, the question was asked of Mr. Buchanan, "In the course of
your duties during the Presidential campaign of 1972,and also your
duties at the White House, were you of the view that a number of
tax-exempt foundations were unfriendly to the President or to the
Republican Party, and indeed helpful tothe Democratic Party."
That was the question. And I think you are well aware of the answer,
that he indicated in substance that he thought they were there at
that time but especially had been more so prior to that time, and he
specifically then indicated that he thought the Ford Foundation was
guilty, in his opinion, of being wrong, in his opinion, as to their ap-
proach. I think that is a fair interpretation of what he said. I am
not trying at this moment to go ahead and use his exact phraseology,
but his general thrust and theme.

He said the Brookings Institution was considered to be a liberal
organization. Then he indicated also that at times that after people
had been involved in the 1964 campaign, with Barry Goldwater, who
also were involved I suppose, with foundations; Mr. Buchanan charged
that that foundation found itself in serious trouble with the taxing
authorities and was threatened at that time with losing its tax-exempt
status.

Now, his statement was, that the administration of the Internal
Revenue Service requiress a stronez fellow running the Internal Reve-
nue Division. esnecially a friendly fellow with a friendly staff in the
tax-exempt office."

Now. with all that Preliminary. I leave you apain with the anestion
I asked in the first analysis, Is it the responsibility of the Govern-
ment to provide tax funds to promote either one or two of those basic
pronositions which I indicated and, secondarily, can it afford to do
so I The two basic propositions are, again, whether foundations should
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promote and help existing institutions or, involve themselves in the
controversy of whether or not existing institutions are functioning for
the benefit and common good I

Mr. Gomm;N. Sir, it seems to me that it is appropriate for founda-
tions to be-

Senator HARTrE. Let me ask the question for the people in the back
of the room, can you hear ?

Mr. Go-mErm. It seems to me it is appropriate for foundations to be
concerned with both of these two basic missions as you enunciated
them. Some foundations do both things. Some choose to emphasize
innovation and social change, others choose to emphasize support to
established institutions.

It also intrigues me that some people think that support to a uni-
versity-I think here of Mr. Neilson's book-is necessarily support to
the status quo. Often the most far out new thinking comes out of the
universities. In other words a foundation can support an established
institution and still, through it be supporting lines of forward thought
and change.

Attached to the written statement as exhibit 2 is a statement of
guidelines and principle put together by the directors of the council.
It states, as I said to Senator Hansen. that it is not only appropriate
but right that there should be foundations of different interests and
persuasions operating within the American society; that some should
be more conservative and others less conservative; that some should
be concerned more with innovation and others more with the root well-
being of the institutions of our society.

As to whether the Government can afford this, I am not an econo-
mist, but I would say that it can.

Senator HARTKF,. Do you agree with the contention that foundations
now presently avoiding paying taxes in the amount of $610 million?

Mr. GOHEE I. I beg your pardon. ?
Senator HAWrXE. Foundations avoided paying taxes in the amount

of $610 million last year. Is that a fair statement ?
Mr. GoKEEN. I can't answer that.
Mr. ToYRER. I don't know where that revenue statement comes from.
Senator HARTKE. It is a very rough staff estimate.
Mr. GOJ*E. If we put beside that again the fact that in 1972 $2.2

billion of foundation giving went into various charitable institutions,
and 30 percent of that $2.2 billion went into colleges and universities,
you get the other side of the coin.

Senator HAwrKE. Look, I did not say that in any way to depreciate
from the value of foundations. We have some technical things which
we are going to have to agree upon here ultimately, although we
are--

Mr. GoiEEN. I had not heard-
Senator HATHE. I was saying in answer to the question whether

or not the Government can a1ford to do this, as distinguished whether
it should do it, you have to ultimately say how much money are you
avoiding in paying taxes.

Mr. GoKEEN. May I say the other side of the coin is that if the
foundations had been paying that tax then much of the $2.2 billion
of foundation giving would not be available to go to recognized
charities that need support and might otherwise become tax burdens.
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Senator HAirE. I am not arguing that fact, I am trying to establish
facts not argue them.

Go right ahead then.
Mr. GOH-FEN. Well, I think that is a lot of tax dollars.
Senator HAIIRE. I really don't want to move in that direction, Iwant to come back to the basic question of philosophy and the question

which Buchanan raised in the'Watergate hearings, which I think is
a legitimate question.

Mr. GOHEEN. Mr. Buchanan's objection was that he thought that
certain lines of "liberal thought" advanced in places like the Brook-
ings Institution got a disproportionate amount of foundation support
and he would like to have had a few big Republican foundations,
Republican spirited foundations which were supporting equivalentstudies but coming at issues from a different point of view, I under-
stand he even drafted a memorandum for the establishment of such
a foundation. I think it might be very good if there were more of the
conservative foundations supporting serious academic research, re-
search in depth, than seems to be the case. They have generally chosen
to put their funds in different kinds of things. I don't think it should
be an either or proposition. I think we want both of them.

Senator HARTKE. A lot of foundations make contributions to organi-zations and educational institutions primarily, let me say organiza-
tions generally which have deficits in their operating budgets. Is this
a proper function of foundations?

In other words, just to pick up the deficit of an organization which
in and of itself would probab r fail to exist without that type of
support I Is that a proper function of the foundation in view of the
fact that it is using American tax dollars

Mr. GoHEE N . Ifit is a question of keeping alive an institution which
otherwise could not exist for any length of time, I would think that
was a waste of foundation money. More often it is the question of
this deficit representing the difference between an institution perform-
ing well or not performing at all or performing badly, and if you
look at the record of foundation giving to many of the small liberal
arts colleges you will see that $5,000 here and $10,000 there is helping
them with student aid programs, faculty study leaves, and so on thatthey simply could not otherwise fund. These things have to do with
the quality of the institution, not its bare survival.

Senator HARTKIE. In our society is it the responsibility of founda-
tions to keep going an operation which somehow cannot finance itself?

Mr. GOHEENX. In our society we have been doing that for many,
many years. We believe in voluntary efforts and we have encouraged
them. We have known they were never going to make a profit, that
they were always going to have hard times. That is why we have
these big fundraising drives. Why do we have United Fund?

Senator HARTKE. I might even question some of the United Fund
activities in my own concept. But on the. other hand, I am not saying
at this moment it is a bad thing, I am just asking the question because
I am going to ask you the other side of the question right now.

Mr. GO EE.N. I was asking a rhetorical question to illustrate the
point.
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Senator HART= I am going to ask the other side of the same ques-
tion. In the field of attempting to effectuate social change, is that a
proper function really of the foundationsI Would that social function
be of such a nature to eliminate foundations themselves or what if the
social change would say in substance it would eliminate the whole doc-
trine that is presently there, and say take you down the road toward,
let me put it in blunt terms, a Communist society in which there is no
room for private giving because there is no such thing as private
property.

v.Gmi. Sir, earlier on, you remember, I said that if there was
a philosophy governing foundations I thought it had to be a commit-
ment to an open and free society, with the kinds of values and institu-
tions that permit foundations to exist. In my own conception of such
a society and in the kind of society which we largely though not per-
fectly have, it is proper that there should be people thinking far out
thoughts and arguing even the destruction of the society because that
sets up challenges against which other people, the rest of us, can argue
and sharpen our thoughts and maybe improve our society. At least, I
believe in such openness, and I think that foundations in their diversity
depend on it.

Senator HAnTKE. Let me repeat again, that the question of open end
society again is a subjective decision and even Senator Curtis, for
example, expressed his apprehensions today about the Watergate hear-
ings, that they were not really in effect an open-end hearing, and I am
not going to pass judgment on that, I am just sa ing to you that the
question of what is an open-end society and what is an open-end hear-
ing and what really isn't is always subject to a great deal of discussion.
But the point I am making is, do the foundations have at the moment
any public awareness ? It is in this field that there has been a criticism
directed at them for being engaged in the sixties in political activities,
isn't that fair?

Mr. GOHxN. Yes.
Senator HART& I am asking you now, you have to say yes or no.
Mr. Gomzw;. Yes, sir. I was waiting for you to stop.
As I said earlier, I thought it was too bad Mr. Buchanan raked up

pre-1969 activities in some instances. Then I read the Buchanan testi-
mony and questioning last night. It seems to me what he said beyond
that was that just as there is Brookings Institution, which he described
as liberal- --

Senator HARTKF Liberal?
Mr. GOHEEN. Liberal. Just as there is Brookings, which he described

as funded by the Ford Foundation, he would like to have had some-
thing like a MacArthur Institute funded to look at things from an
ideologically conservative position. He emphasized that he didn't want
Brookings' tax exemption taken away, I think that is fine, I don't see
an thing wrong with that.

Senator HArKE. I am not on that point; you are talking about
whether that is fine. I am talking about what it is ultimately going to
do and whether it is a proper function of utilization of tax money. Are
you saying it's a proper utilization?

Mr. GOufEzN. 1said-
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Senator HArTx,. Because I am going to take you to another proposi-
tion in a moment.

Mr. GoHEEn. I tried to say earlier Mr. Senator, that I thought that
foundations should not get involved in specific legislative issues and
take partisan political positions with respect to those isues-that they
should try to assure that the research they support is nonpartisan, ob-
jective, scholarly sound. I would repeat that. Also happen to believe
that the diversity of points of view in the American society is a wonder-
fully precious thing. The class and interplay of conflicting views is
part of the life and vitality of our society and I think foundations
should not back off from controversy as long as they stay away from
partisan politics.

Senator HART E. But, you see, Mr. Buchanan did not give you that
type of commendatory endorsement. What he said in substance was
that there was actual political activity involved in the utilization of
tax funds by the foundations. That was the substance of his charge.

What I am saying to you is very simply the controversy of founda-
tion involvement in political activities. The registration people, the
registration of minority groups especially, was being criticized.

Now, isn't that same type of criticism going to be leveled at the
institutions in the secondary field if they become involved in the whole
question of social innovations and reform in the seventies?

And, let me ask you, if they are criticized for such operations, is that
a legitimate reason for the Government to eliminate their tax-exempt
status?

Do you understand what I am saying ?
Mr. GOHEEN. Yes sir, you throw a great deal at me at once.
Senator HARTxz. I understand. I am really coming back to the heart

of this whole hearing.
Mr. GOHsN. Let me just say with respect to the public opinion and

Mr. Buchanan's statement, I would agree with you. I merely meant to
say I thought it was unfortunate that no recognition was given that
the 1969 act rules out a whole lot of kinds of thngs he was referring
to. Sa-mand, with respect to questions of social change, whether they
have o do with integration or low-income housing things of this
sort, these are controversial matters in the public mind and---

Senator HARTKE. Let me ask you this.
Low-income housing is one thing, but that is not controversial in

the nature of the three A's a while ago. Let me ask you specifically, I
want to ask you about acid, amnesty, and abortion, this is a problem
you are faced with in the seventies.Ifyou get involved in those things, are you prepared to go ahead
and defend the actions of the foundations in relationship to their tax-
exempt status?

Mr. GonzEN. I think that the foundations are doing what they
should with respect to these problems-at least many are-namely,
supporting serious in-depth studies of them. That is proper. Founda-
tions should not stay away from questions simply because they are
controversial. That is what I thought I said earlier.

Senator HArrx. All right.
Mr. Tito1.-Let me simply add a footnote, Senator, because I think

we may be tending to lose sight of an important point here.
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In Mr. Buchanan's criticism of foundations there are two aspects:
one directed at foundation involvement in politics, and one directed
at foundation involvement in the making of the laws that govern
our society. The Finance Committee looked very carefully, very di-
rectly, very closely at both of those points in 1969, and it adopted some
very tough rules on both. It applied severe penalty taxes to any foun-
dation involvement in-and I am quoting the Internal Revenue Code
now--"influencing the outcome of any public election." Also, the 1969
act established some very elaborate and very specific restrictions for
voter registration activities. Beyond that, the act goes to the subject
of foundation involvement in legislative activities, and again puts
some very tough, severe penalties on foundation activities designed
to influence legislation. It defines that term very broadly.

The language of the Internal Revenue Code here, which triggers
these penalty taxes, is "any foundation expenditure for any attempt
to influence any legislation through any attempt to affect the opinion
of the general public, any segment thereof, any attempt to influence
legislation through communication with any member, employee of
a legislative body, or any other governmental official or employee, who
may participate in the formulation of legislation."

So the Finance Committee looked at these problems in 1969, and
now we have some tough rules that keep foundations out of both of
the areas that Mr. Buchanan is talking about.

Senator HARTKE. Is this a good rule or bad rule, is that a good law
or bad law?

Mr. TROYER. I think the first half of it no one would quarrel with.
The attempt to keep foundations out of politics, out of direct inter-
ference in political campaigns, as Mr. Goheen has said, is clearly
right and the foundations themselves have not argued to the contrary.
We supported that legislation in 1969, and we think it is a good rule.

As experience develops under the second rule-that is, the very
broad restriction on activities which may influence decisions of legis-
lative bodies-it may be that the Congress would want to rethink its
decision.

Mr. GoymEN. May I suggest, if your question was leading up to
whether there should or should not be equivalent regulation of foun-
dations on issues of social concern-such as amnesty, acid, and what-
ever the other one was, or low-cost housing, busing, and so on-my
strong belief would be that it would be very unfortunate if Congress
were to legislate what should or should not be investigated and stud-
ied in these areas. We must hope that will not occur.

Senator HARTKE. Let me give you two as a thought.
One of them you mentioned, busing, that is a controversial issue in

Indianapolis, Ind., at the moment. There is at this time a group which
wants to have a constitutional amendment in regard to busing. Is it
proper for the foundations to use tax money in order to get involved
in a situation which ultimately would be effecting problems, not only
legislative changes and legislative actions, but also ultimately would
even effect constitutional changes, whether the organization was pro
or anti?

Mr. GOHEEN. Under the law foundations could not support things
designed to take a position one way or the other on that piece of legis-
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nation, a constitutional amendment, but they could be supporting stud-
ies in say, the University of Michigan on the basic issue.

Senator HARxe. Let me do the other side of the coin the other
item which Senator Hansen raised, and the question of public flnanc-
ing of political campaigns. Is it a proper and legitimate operation of
the foundation to become involved in the study and to the ultimate
recommendation as to whether or not political campaigns should be
financed out of the Public Treasury I

Mr. GomxEz. I would believe so.
Senator HAwR. You would think it would be a proper study?
Mr. GOHEEN. Yes.
Senator HAtT RE. Wouldn't that be an attempt to influence legisla-

tion which presently is before the Congress
Mr. GOHrEN. No, sir; not if it is done as a serious and analytical

study of the pros and the cons.
Senator HARTE.. Every study I have Made has been serious and

what was the other word you used?
Mr. GOHEM. And analytical.
Senator HARTKL. Serious and analytical. And everything my oppo-

nents have made has been scurrilous--that is very simple.
Let me go back to Senator Fannin who has not had a chance to ask

questions.
Senator FANNIN. Thank you.
Dr. Goheen, I appreciate the opportunity to question you because I

am vitally interested in what you have hadto say. I regret that I was
not here from the very start.

You give a few examples, you say, of grant-making foundations
doing their job, which primarily is to assist organizations, both the
public and private, to serve the myriad needs of people. I have wit-
nessed what has been done in my State and around the Nation in
medical research, safety programs, research not assumed by industry
because of no opportunity for financial return. I can praise the work
of foundations in many respects. But I am very concerned, Doctor,
because foundations funded by a business or executive, former execu-
tive business or present executive business, seem to feel that they
should show their independence by being antibusiness. An example is
the Ford Foundation.

What is your thought in this regard ? That is one example.
Mr. GOHEEN. I know of no instance of the Ford Foundation being

antibusiness that I can recall. Maybe you could refresh my recollection.
Senator FANNIN. I think fostering some of the strikes that have

been in progress, they might say indirectly, but Ceasar Chavez is an
example.

Mr. GOHEEN. I have no evidence of that at all, sir. Maybe if you
could tell me. Is it in fact known-

Senator FANNIN. That is why I am asking you, indirectly, that is
what I understand had taken place, and I have been very concerned
about it.

Mr. GOHEEN. Mr. Dressner from the Ford Foundation will be testi-
fying to this committee tomorrow morning.

Senator FANNIN. Fine. We will address that question to him then.
I am very proud of some of the programs that have been sponsored in

my own State, and the colleges you refer to. I happen to be very active
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in the school you referred to and very pleased with what they are
doing. When the school was faltering the foundation did to a great
extent come to their rescue. I have been told, I put this in a question,
what are the stipulations that are attached to the contribution of
funds ? For instance, are you familiar with what happened?

Mr. GoHzEE. No, sir; I am not familiar with any detail other than
having read the reports of a number of foundations and some press
stories.

To answer your question not in the general terms in which you first
put it, the normal situation is that an agency or institution like the
community college draws up a proposal describing something it wants
to do and for which it needs support. It submits that proposal to a
foundation or foundations which review it. If a foundation approves-
it and has the funds, it will give the institution financial aid for the
purpose requested. Later the foundation normally wants to know
whether the purposes for which the money was given were in fact
the purposes served and how did it go.

Generally, foundations do not like to give support that is going to
tie them down into the basic funding o the institution over a long,
long period of time.

Senator FANIN. Well, the reason I did ask you this question was
that I have been told that some of the foundation money was con-
tributed with the understanding, and understand I don't know
whether the ones you refer to are involved in any respect but with
the understanding that this would bring students from other States
around the Nation, non-Indian students on to campus. They did have
certain goals in that respect, maybe they were good goals, integration,
I don't know what the goals were, but I know they had considerable
trouble and almost rebellion on the campus at one time because they
did bring in some malcontents and it caused considerable, as I said,
difficulty.

I am wondering, I was wondering if you had any knowledge.
Mr. GOHEEN. Not of that~specific thing. I knew there had been some

tensions but I did not know, and do not know who initiated that idea
whether that was an idea of the college administrators or an idea o
some foundation person.

Senator FANNIN. They should be interested in, when they are fund-
ing a particular project, and you, I think, stated that they should be
interested in showing all sides of a particular issue. Is the way that
you feel money should be handled in this regard is to foster all dif-
ferent types of programs, conservatives, liberal. moderate programs

Mr. GommN. May I make a distinction sir I I believe that research
and study funded by a foundation should endeavor to be as objective
and fair and honest as it can be, and should not in any way be guided
by strictly partisan concerns.

Ordinarily in this country humans are entitled to differences in basic
points of view. Therefore, the second part of my answer is that there
should be some foundations which are inclined to support more liberal
things and others more conservative things. In the general mix of our
society that seems to me to be healthy.

Senator FANNIN. Shouldn't they be interested in what is right and
beneficial to the people of the Nation, are you saying-
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Mr. GOwaU. Yes; I think that is absolutely the first thing--is of
the essence-but if I may use the term, a liberal Democrat and a con-
servative Democrat may have quite different points of view, at the same
time that both are deeply devoted to the well-being of the Nation.

Senator FANNIN. I don't exactly follow you. I am just wondering if
you feel, I realize you do not feel the foundations should foster dissent
or controversy. Aren't many o.f these programs we are discussing doing
exactly that, fostering dissension and controversy I

Mr. GOHEEN;. Sir, I would not agree with that. I think we are in a
time when there are great strains in the American society and stresses
between element and element of it. As foundations work within the
totality of the society, as it were, they are going to.be interpreted by
some one way and others another way. In a given circumstance, what
looks controversial to one person may not be controversial to another.
I don't think it is correct to say that foundations are inciting the dis-
sent and the controversy.

Senator FANNIN. Do you feel that they should promote patriotism I
Mr. GOHEEN. Well, I certainly do. But patriotism again is a matter

which can be defined in a variety of ways.
Senator FANNIN. That is my concern, because of the manner in

which it has been considered by., foundations in some respects. I feel
very keenly that we are benefiting bur young people greatly by some of
the programs that are being fostered by foundations, I am also vi.
tally concerned when patriotism is attacked by some groups I feel are
being also funded by foundations. I am not in a position-I recall
when we were discussing this matter back in 1969, before the 1969 leg-
islation, we had a great number of illustrations in that respect, and I
still feel that we have some problems in that regard. I don't believe they
are as serious as they were at that time, we are not having the prob-
lems around the countrythankfully, that we were then, and so r-
haps that is not true a this time but I am vitally concerned that this
does not happen. I appreciate dhe answers you have given and I just
regret that I was not here to hear your full testimony.

Mr. GOH.EN. Thank you Senator.
Senator HARTKE. Dr. Goheen, we are taking a lot of time but I am

still going to ask you a few questions.
Mentioning colleges and universities, there has been a sharp cut-

back in the amount of aid available to students in most universities and
colleges. As a former president of a great university itself, what is the
proper role, first, of the Federal Government in aiding students in the
school, and shouldn't that aid also be given to both private and public
schools, or should it be directed toward public schools ?

Mr. GOiHEEN. I believe, sir, that if we are to maintain our plural sys-
tem of higher education, which I believe to have shown itself to be
greatly valuable, it is important that Federal aid be available to
private institutions as well as to the State institutions.

I, myself, believe that if there is to be general aid, it is best attached
to aid to students, to needy students, as was done in the education
amendments passed, I guess, 2 years ago but never adequately funded.
I also think it is of great importance that there again be more Federal
attention to the education of graduate students who are the future
faculty and research personnel of the country. Most universities are



32

having a very, very difficult time adequately funding the graduate pro-
grams today.

Senator HAlR= You said in your statement on page 11 that public
accountability is not the instinctive disposition of some particular
foundations.

Mr. GOHEIm. That is right.
Senator HArTKE. Why is there this reluctance on the part of the

foundations to open up their activities to public scrutiny I
Mr. GomEN. At its most pure it goes back to a good old Judaeo-

Christian ethical principal: you do your good works quietly and don't
parade your virtue to your fellow man. Let God reward you later
if He sees fit.

Senator HARTKP. To open them up to scrutiny is one thing and pa-
rading them to the public-I don't think Jesus, when He was doing
good work, went around and said that He wasn't supposed to let others
know about them.

Senator Ctrrs. There were several instances where He warned peo-
ple not to tell anybody.

Mr. GOHEEN;. That is a really very honorable -
Senator HARKE. And they proposed to immediately tell everyone,rightI4r. GomN. Having been brought up in a Calvinist home, this old

and noble tradition is one I learned early. It appeals to me. I don't
think it is unimportant. But a more general reason is that people of
wealth who establish foundations with which they are still associated
in their lifetimes are concerned that too much knowledge about their
foundations will greatly augment the number of requests that come in.

Senator HARE. Greatly what.
Mr. GOHEE.N. Augment the number of requests that come to them.

Already they can't meet all the demands that come to them. Why
invite any more?

Senator HARTxK. I wouldn't find that a very serious problem.
Mr. GOH E. I don't find it so either.
Senator HAwrKx. If nothing else, maybe you could employ a clear-

inghouse for these requests.
Mr. GOHEEN. We would be-
Senator HARTKE. Excessive?
Mr. GoIHEEn,. We would be swamped.
Senator HAIwrKE. What is the real reason that the public should not

have a good look
Mr. GOHEEN. Look, there is no reason. Attached to my written state-

ment as exhibit I, is a policy statement from the council that empha-
sizes the importance of the obligation of public accountability; we be-
lieve in that totally. You asked me why and that is a different question.

Senator HARTKE. In other words, you really are saying that the
council's statement is that there should be more-

Mr. GoHEEN. Yes, sir.
Senator HARME. I want to insert in the record at this time a list of

the 100 largest U.S. foundations, including Community Corporate
and other private foundations, ranked by grants.

I want to put that in the record.
[The material referred o by Senator Hartke follows:]
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100 LARGEST U.S. FOUNDATIONS RANKED BY GRANTS

Rank by
Rank and foundation Total grants Year ass +

. The Ford Foundation (Now York) ....................................... $187,820, 519 11

. Longwood Foundation. Inc. (Delaware) .................................. 67, 535 076 197 2
3. The Rockefeller Foundation (Now York) ........................... 43 900, 000 19
4. The Andrew Mellon Foundation (Pennsylvania) .................... 31, 600,000 19
5. Emily and Ernest Woodruff Foundation (Goorgia) ......................... 28,426. 197
.harles Stewart Mott Foundation (Michigan) ............................. 24, 507,73 7

7. The Duke Endowment (New York) ................................. 1. I ,66 1
S. W. K. Kellogg Foundation (Michigan . ................... ".......610, 17 1
9. Carnei a CrporatIo of New York New York).................. 13,787, 48 197 9

10. AlfredoP. Slan Foundation (New York) ............................ 13, 42,3 197
1. John A. Hartford Foundation, Inc. (New York) ................... 147522 14

12. Edna McConnell Clark Foundations (New York) ........ ........ 1 ,494,206 197113. Danforth Foundation (Missouri) ..................................... 1 7,420 17
14. Houston Endowment, Inc. (Texas) ..................................... 11, 641,064 1972 12
15. Rockefeller Brothers Fund (New York) .................................. 10, 287, 498 1972 10
16. Lilly Endowment, Inc. (Indiana) ....................................... ,886,600 1972 3
17. DeWitt Wallace Fund, Inc. (New York) .................................. 9,343,726 1970 ........
*. The Vincent Astor Foundation (New York) .............................. , 989,50 1972 .
1. The Kresge Foundation (Michi an).................................... 8601,82 1972 19
20. Ford Motor Company Fund (Mchlgan). ............ 7,727,220 1972 ........
21. The Cleveland Foundation and Greater Cleveland Assd. Foundation (Ohio) 7,572, "1 1 71

22Weand Inc. (Wisconsin)......................... ... 7 .219, t 1 7Z1
2. Now York Community Trust-Community Funds, 1nc. (New York) ........ 6 0 972
24. The Commonwealth Fund (New York) ................................... 6,78783 1972 40
25. The Moody Founleatin (Tees) ...................................... 6 179 5 1972 24

. san Francisco Foundation (CalIfornia) .................................. . 783 1972
SId W. Richardson Foundation(Txs) .................................. 993, 235 1970

28. Exxon Education Foundation (New York) ............................... . 354, 370 1972 ..........
29. Charles E. Merrill Trust (New York) .................................... 5242,313 1970 ......
S0. Research Corporation (New York) ...................................... 5,230, 000 1972 4
31. The Seely G. Mudd Fund (California) ................................... o, 116, 998.19
32. CaHaway Foundation, Inc. (Georgia):................................. 5, 17',286 1971 55
33. The Hess Community Fund(Pennsylvania) .............................. 5,141,934 1972 17
34. The Bush Foundation (Minnesota) ...................................... 4,888403 1971 20
35. 1 Pomor Foundation (Colorado) ........................... 4,812,915 1972 49
36. T Rober A. Welch Foundaton (xas) ...................... 4716,557 1971 60
37. -The Wm. R. Kenan, Jr. Charitable Trust (Now York) ...................... 4,6, 000 1971 38

Richard King Mellon Foundation (Pennsylvania) .......................... 4, 643,180 191 11
39. Sarah Mellon Scaife Foundation, Inc. (Pennsylvania) ...................... 4, 509, 584 17 30
40. The Surdna Foundation (Now York) .................................... 4,419,000 1971
41. The Grant Foundation (New York) ...................................... 4,418,835 1972 5

43. ax C Fleschmnn Fun~tion (Nvada).................42510 9742. The Pew Menorial Trust (Pennsylvania) ... ................... 4,359,000 1971 64,Max C. Flelschmann FoundstonNevada) ............................... 4, 295,140 1971 37
44. Sears.Roebuck Foundation, Inc. (Illinois) ................................ 4,172,000 1972......
45. Z. Smith Reynolds Foundation, Inc. (North Carolina).. .............. 4,124,900 1971 39
46. John Simon Guggenheim Memorial Foundation (Now York) ........ 4,089,000 1972 27
47. Mary Fialer Cary Charitible Trust (New York).......................... 3,996,448 1971 57
48. United States Steel Foundation, Inc. (Pennsylvania) ...................... 3, 950, 860 1972 ..........
49. W. Clement & Jessie V. Stone Foundation (Illinois) ....................... 3,721,000 1972 ......
50. Louis W. & Maude Hill Family Foundation (MInnesota) .................... 3,697,203 1972 34
51, Charles Hayden foundation (New York). ..................... ,658, 201 1972 545. Elliott White Springs Foundation, Inc. (South Carolina) .............. ,631,559 1972 107
53. Gulf Oil Foundation (Texas) ........................................... 3,436,294 1972 180
54. Charles F. Kettering Foundation (Oregon) ............................... 3, 430,976 1972 32
$5. Amoco Foundation (Illinois) ............................................ 3,410,000 1972 84
56. Alcoa Foundation (Pennsylvania) .................... 3,351,595 1971 25
$7. The Robert Wood Johnson Foundation (New Jersey) ................ 3,315 623 1971 2
58'. The Henry J. Kaiser Family Foundation(Callfornia) ................ 3,27,140 1970 48
59. The Charles A. Dana Foundation, Inc. (C no:ticut) ................. 3,025,000 1971 85
60. The Louis D. Beaumont Foundati on, Inc. (Oreon) ................... 2,857, 744 1970 159
61. Serah.Mollon Scalfe Foundation, Inc. (Pennsylvania) ...................... 2,789,788 1972 39
62. Frank E. Gannott Nespaper Foundation, Inc. (New York) ................. 2,786,170 1972 16
3. Boettcher Foundation (Colorado) ................... .............. 2,756,084 1972 71

64. The Field Foundation, Inc. (New York) ................................ 2,721,000 1971 113
65. Exxon Educational Foundation (New York) ............................. 2,620,932 1972......
66. China Medical Board of New York, Inc. (New York) ....................... 2,614,551 1972 66
67. Claude Worthington Benedum Foundation, Inc. (Pennsylvania) ............. 2,526,418 1972 52
68. Mobil Foundation, Inc. (New York) ......... ................... 2. 898,6 1971 .......
69. Mary Reynolds Babcock Foundation (North Carolina) ...................... 2,481,522 1972 127
70. General Electric Foundation (New York) ................................. 241,877 1972 125
71. Amon G. Carter Foundation (Ta as) ............................... 2 ,3 ,25 1971 62
72. The James Irvine Foundation (California) .......................... 2',817, ON 1972 28
73. The Louis Calder Foundation (New York)................................ l2,233, 1972
74. Humble Companies Charitable Trust (Texas) .............................. 2,233427 1971
75. Helens Fuld Health Trust (Now York)................................... 2203,830 1972
76. The Herbert H. & Grace A. Dow Foundation (Michigan) .................... , 662 1970
77. Booth Ferris Foundaton (Nw York) .................................... 215700 1972 44
78. The George Gund Foundation Ohio) ................................... 2,130,709 1972 97
79. M. D. Anderson Foundation (Texas) .................................... 2,103,854 1972 70
80. W. Alton Jones Foundation, Inc (Now York) ........................... 2,025,95 1971 go

BEST AVAILABLE COPY
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100 LARGEST U.S. FOUNDATIONS RANKED BY GRANTS-Contlnued

Rank by
Rink and foundation Total grants Year asets

1. Burington Industries Foundation (North Carolina) ....................... $2 014 630 1971
Alhny Foundation Pnnsylvania).............................2.12154 107 HI

K ynolds Heal Care Trust North Carolina) .................... . 941404 7 ..........
64. Chryshw Corporation Fund (Michlpn................................... .844 977 1

. Fannie C. RippOel Foundation ow Jersey) ............................... 1 ,37,194 197Z 10.Arthur V. Da F) ................................... II0I I !
Rusell Se Found ation (Now York : ................................... to ... .1
Samuel S. els Fund (Ponnsylvanla) .................................. . 1,776, 1972

8 Hobiltelle Foundation (Texas) .............. .................. 1 681,1 18 9 ;
The John & Mary R. Market Foundation (Now York)................ 1, 52$4 117w

91. The Henry Luce Foundation (New York) ........................... 1607, am 1972
92. The Jose & Hsi" Regenstein Foundation (Illinois) ..................... 1,678, 06 1972
93. The Jessie Smith as F ndation (New York) .......................... 558, O 1972 .
94. Victoria Foundation, nc. (N ow Jersey) .................................. .557: 500 1172
95. Benwood Foundation, Inc. (Tennessee) .................................. 1530, 528 1970.

Turrell Fund (Now Jersey) ...... ....................... 520, 452 17'
Murry & Leonle Guggnheim Foundation (Now York)...............4 000IN...
Walte E. Holler Foundation (Illinois)4 :2 1 ...

99. The Teegle Foundation. Inc. (Now York) ...................... 1:41 30 172
100. Bank of America Foundation (California) ...................... 473,100 1971 ......

Senator HARTKE. As I said before, and you indicated you could not
help me, this also indicates the location of the foundations, but it does
not indicate the geographic area in which those grants were made, and
all I am going to aski you now for the record, is to fill that information
in too. All right I

ir. GoHEn . Yes, mr.*
Senator HArmT. In line with that you have indicated you thought

most of the operations are going to the northeastern part of the
United States.

Mr. Gormr. No. I said most of the big foundations happen to have
their headquarters there.

Senator HArm . Where their headquarters are is rather immaterial,
except the investment of the assets.

;Pr. GOiIEEr. Where the charities have been supported.
Senator HAUTRE. Do you think you can have any better coordination

between the foundations, is that part of your function?
Mr. GOHEpN. Yes; it is something that the council works on every

da.
senator HAME. What about helping the smaller organizations,

smaller groups which don't have the expertise and advice, is that a
part of your responsibility I

Mr. (oHnEEN. Yes; it is. We do this often by running conferences
that bring foundation people together in eographical regions to share
experience and hear from experts in the iifferent fields. We also pub-
lish a magazine and we do a lot of individual consulting of this sort.

Senator HATrKE. You indicated in your statement that you thought
this committee should go into the broader span of representation from
foundation recipients.

Mr. GOHEN. Yes.
Senator HARTKm. And what type of organization do you think

should testify here
Mr. GoHEEN. Well, I would like to see some universities and colleges,

public universities as well as private ones, tell you what foundation
support has meant and does mean to them. I would like to see some

*See p. 88.
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people in here from welfare agencies of various kinds, from publiclibraries, and the various other charitable institutions with whom
foundations are working, because that is really where the foundations
come in contact with the society.

Senator HARTKE. Does the council, your council, keep in touch with
these recipients I

Mr. GomzN. We try to.
Senator HArKIr. Do you know of any recipients who are dissatisfied

with their relationship with the grantorsf
Mr. GoHPEN. One of the really-
Senator HArTKE. That is a nice question to put out.
Mr. GomF.N Yes.
Senator HArmE. There are some, and you think some may be

legitimate while.some may not be legitimate complaints?
Mr. GomxN. I do.
The commonest complaint is over no support or inadequate sup-

port. One is daily up against the fact that the needs far outbalance
the foundation resources available.

Senator HAWTrE. I have no further questions.
Senator Cunris. I won't take any more time, but I don't want to

name foundations by name, but we will assume there are about 31,000
of them. How many of them do you know of have been broadly criti-
cized for the programs they have carried on?

Mr. GOHEEN. I certainly know of one. I would think probably not
more than four or five.

Senator Cmrris. Do they fall in the category of the operating or
nonoperating?

Mr. GommN. The ones I was thinking of are the grantmaking non-
operating, sir.

Senator Cuirris. Nonoperatingf
Mr. GoHEEN. Nonoperating. There is at least one of which I know

has drawn some adverse criticism.
Senator CuRTis. That is all.
Senator FANNIN. There have been considerable pressures to allow

certain tax-exempt organizations the right to lobby for legislation.
This is partially justified, because the corporations can lobby and
takea business expense deduction. What are your thoughts on this
issue

Mr. Gonmz. With respect to foundations or with respect to chari-
table organizations ?
certain tax-exempt organizations the right to lobby for legislation.
the foundation to lobby for legislation.

Mr. GOH.ErN. You are speaking ,Just about foundation ? My personal
view, I don't speak for the council, my personal view is it is best for
foundations not to get into lobbying at all or into legislative activity
at all.

Avoiding that, indeed, may protect their freedom to support con-
troversial studies which don't tie directly to legislation.

Senator FANNIN. Very good.
Mr. GOHmN. That is my answer.
Senator FANNIN. I agree with you, and I thank you for your re-

marks in that regard.
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Senator HANszN. I have no further questions.
Senator HmaI & Thank you, Doctor.

LMr. Goheen's prepared statement and supplementary comments
and responses to questions raised, follows. Hearing continues on page
72.]
HoD. VAN CZ HARTE,
U.S. Senate,
Wc4uhngton, D.C.

D a SENATitOS HSATxz: During my testimony before your Subcommittee on
Foundations October 1, you asked us to provide (1) information on the geo-
graphic distribution of foundation giving, with some reference to the division
between industrialized and rural areas and (2) information on the geographic
distribution of the activities supported by the 50 foundations listed in the Feb-
ruary 1978 issue of Non-Profit Report as the largest givers in any one of the last
8 years.

With the assistance of The Foundation Center and the cooperation of various
individual foundations, we have done our best to put together useful information
responding to these two inquiries and we are pleased to be able to present it
herewith.

Permit me first, however, to point out some of the difculties in the way of
getting complete information on these matters and, hence, some of the limita-
tions of the data we are submitting.

As I indicated in both my written and oral testimony it is both anomalous
and frustrating that at a time when foundations and other forms of philan-
thropic giving are recurrently involved in issues of tax policy-as has been the
case since 1969 and seems certain to continue-there seems to be so little interest
in the Treasury Department in developing and making available up-to-date and
useful information about philanthropy. We are forced to rely instead on very
incomplete data available to private agencies, such as The American Associa-
tion of Fund-Raising Counsel and The Foundation Center, both of which, I
hasten to say, seem to me to do a remarkably good Job, given the limitation of
having to work largely with volunteered information.

Thus with reference to the questions you have posed, the IRS reporting forms
(990-AR) covering the foundation activities in 1972 are not yet available from
the IRS. If they were, the information on them would not be so arranged as to
permit ready response to your inquiries. Even for just the 50 large foundations
to which you referred, it would take many, many hours to extract the desired
information from the individual 990-ARe. Consequently, In trying to develop use-
ful responses to your questions we have had to rely mainly on the information
collected and recorded by The Foundation Center in its computerized data bank
from reports submitted to The Center on a volunteer basis by individual founda-
tions and through a culling of press reports.

The Center's data bank for the year 1972 includes grants of $10,000 and more
by 817 out of the some 81,000 private non-operating foundations that exist
While thus incomplete, we believe that the evidence we have been able to bring
together out ef this partial record is probably a reasonably good indication of
the distribution of foundation giving generally. And while commenting on The
Center, I am pleased to be able to report that it has developed plans, and is
currently seeking funding, that will permit it henceforth to record informa-
tion on all grants shown in the IRS reporting forms for foundations with assets
of over $1 million.

Now, in more specific response to your questions, there are attached three
breakdowns showing:

(1) The distribution by states of the 1972 giving of foundations on record
in The Foundation Center.

(2) The distribution of this giving between the nation's 25 major indus-
trial centers and other areas.

(8) The geographic distribution of the 50 largest foundations (as listed
in Non-Prolft Report) in terms of giving and program activities.

As you will see, these data evidence a very broad distribution of foundation
giving in all regions of the country. But as was to be expected, foundation
giving is considerably greater to institutions and agencies located in the nation's

most heavily populated centers than to other parts of the country. Thus there

is nearly an even split in foundation giving between the rest of the country and

the 25 largest metropolitan area (as defined in the 1970 Census), although only
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slightly more than one-third (75,699,88) of the national population Is located
in the latter areas.

When one looks at the distribution of foundation giving among the 50 states,
there are marked concentrations in the Middle Atlantic States, which include
New York City, and in the South Atlantic States, which Include the District
of Columbia. These concentrations are to be explained in part by the large num-
ber of national non-profit service organizations headquartered in New York
and Washington. Grants to these national organizations are recorded at the
location of the national headquarters, but in most cases they are supporting
activities throughout the entire United States. (In illustration we include, as
Attachment #4, examples drawn from the 1972 annual reports of the W. K.
Kellogg Foundation, the Kresm Foundation, and the A. W. Mellon Foundation,
where over $4 million was given to organizations headquartered In either Wash-
ington or New York but conducting nation-wide programs.) This same phenome-
non of course is also rejected in the totals shown In Attachment #2.

Sincerely,
RonTF. 0o03w.

DISTRIBUTION BY STATES AND REGIONS OF FOUNDATION GRANTS ON RECORD IN THE FOUNDATION CENTER-1972

Total irants Numberpai 1972 of grants

New Enoand (population 11,842,000): ,Milne ....................................................................... $1,780#3
New Hampshire .............................................................. 4, 68,195 I
Vermont .................................................................... 2,86 .761 6
Massachusetts ........................................................ 7 ,52 001 1,04
Rhode Island ....................................................... 3,017,168
Connecticut .................................................................. 24, 46, 099 33

Total ...................................................................... 113,114,287 1,596
Middle Atlantic (population 37,199,000):

New York .................................................................... 285,448,222 3,163Nw Jersey..................................................... ........... .30,968,443Pennsylvania ............................................................ 68,36,715 L,
Total ...................................................................... 34. 753,380 5,203

East North-central (population 40,253,000):
Ohio ............................................................... 40, 713,731 778

'Indiana ..................................... ..... ........ * .S 1051989 2Illinois.............................................. 48,7o6, 7
Michigan .................... ......................... 32, 53081
Wisconsin ................. .... ........................ 12,426,139 172

Total ...................................................................... 152,483,025 2,380
West North-central (population 16,320,000):

Minnesota .................................................................... 1,823,033 214
lows ........................................................................ 3,3760,690 38
Missouri. ............. ................................ 17,469,723 172
North Dakota ................................................................. o ,48190 14
South Dakota ................................................................. 363523
Nebraska ........ .................................. ... 20375 5Kansas........... .................................... 1:244,848

Total ..................................................... , ................ 44,347,657 533
South Atlantic (population 30,671,000):

Delaware ................................................................. 1,057,870 10
Maryland ........................................................... 16,750,252 132
District of Columbia .............................................. .. ... 136,645.301 910
Virginia ............................................................. 10,746,625 132
West Virginia ................................................................. 2,517, 90 37
North Carolina ................................................................ 47,333,767 520
South Carol6na ................................................................ g, 329, 975 11Georgia .................................................................. 19,3 19 160
Florida .................................................................... 9,968, 665 149

Total ...................................................................... 247,943,364 2,168
East South-Central (population 12,804,000):

Kentucky .................................................................... 5,738,930 75
nn ................................................................... 13,774,509 130

Alabama .................................................... 3333,190 50
MIssissIppi ................................................ . 3,229,310 55

Total ...................................................................... 26,075,939 310

IU.S. Census of population, 1970.
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DISTRIBUTION B Y STATES AND REGIONS OF FOUNDATION GRANTS ON RECORD IN THE FOUNDATION CENTER-
1972-Continued

Total trnt Numbe"
pail 1972 of pants

Mountain (population 8,281,000):
Montana ..................................................................... 014,258 9
Idaho ........................................................................ 7, 109 10
Wyoming ............................................. I to 2
Colorado ................................................................... 2it350"t 43SexIco ................. .......................................... . .. 647,1 4
Nevzoa .................................................................... 5 4
Utah ........................................................................ ,2 901 4
Nevada........................................... I

Total...........................................................35,269,111 400

West South-central (population 19,320,000):
Arkansas ............................................. 1,304,601 12
Louisiana ....... "................................................... .042,304 78
Oklahoma ....................................... "..... . 3 ,400 36
Texas ........................................................................ 43,718 375 540

Total ...................................................................... 52, 38, 680 668

Pacific (population 26,522,000):
Washington ................................................................... 276,931 61
Oron ................ ........................................ 4,124,640 0
California .................. .......................... 92, 980, 437 1,110
Hawaii................................................................... 2, 753,666 116Alaska ........................................................... 1,666, 275 13

Total ......................... ............................................. .105,801,949 1,360

Total, all grants ............................................................ 1,162,627,392 14,616

Total, foreign grants ........................................................ 86,732,425 788

PROPORTION OF FOUNDATION GRANTS TO PROPORTION OF POPULATION BY MAJOR GEOGRAPHIC AREAS

Percent of Percent of
number of total Percent of

grants grants population

New Enland ..................................................... 10 10 6
Middle Atlantic ................................................. 36 33 18
East North-central ............................................... 16 13 20
West North-central .......................................... 4 4 8
South Atlantic ...............ft .............. ................. 15 21 15
East South-central .......... 4 ...................................... 2 2 6
Mountain ........................................................... 10
West South-central ............................................ 9 5 10
Pacific ........................................... ............. 9 9 13

1979 foundation grant to 95 standard metropoltan statitical areas
a deftned by the Bureau of the Budget (1970 enseue)

1. New York, N.Y. (includes the 5 boroughs, Nassau, Suffolk,
and Westchester Counties where available), population
11,528,649 ----------------------------------

2. Los Angeles-Long Beach, Calif. (Includes Los Angeles County,
Orange County, and other areas where available), population
7,082,075 -----------------------------------

8. Chicago, Ill. (Includes Cook County and other areas where
available), population 6,978,947 --------------------

4. Philadelphia, Pa. (Includes city plus suburban areas where
available), population 4,817,914 ------------------

(SMSA)

Amout

$150, 668, 981

25,761,758

80,904,448

l, 571,852

fr
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12.
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15.

16.

17.

18.
19.

21.
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28.

24.

25.
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1972 foundation grants to 25 standard metropolitan statistical areas (SMSA)
as defined by the Bureau of the Budget (1970 Oensus)--Continued

Amount
* Detroit, Mich. (Includes city plus suburban areas where avail-

able), population 4,199,931
San Francisco-Oakland, Calif., (Includes Bay Area where avail-

able), population 3,100,519 --------------------------------
Washington, D.C. (Includes surrounding areas of Maryland and

Virginia where available), population 2,861,128 ....
Boston, Mass. (Includes Cambridge and surrounding suburban

area where available), population 2,758,700 --------------
Pittsburgh, Pa. (Includes only the city), population 2,401,45_._
St. Louis, Mo. (Includes suburban areas where available), popu-

lation 2,8,017 ------------------------------------------
Baltimore, Md. (includes suburban areas where available),

p~ ulation 2,070,670 -------------------------------------
Cleveland, Ohio (includes suburban areas where available),

population 2,064,194 --------------------------------------
Houston, Tex., (includes suburban areas where available),

population 1,985,081 --------------------------------------
Newark, N.J. (all of State Included as one metropolitan area),

population 7,168,000 ......
Minneapolis-St. Paul, Minn. (includes suburban areas where

available), population 1,818,647 ...............
Dallas, Tex. (includes Ft. Worth and suburban areas), popula-

tion 1,555,950 ..................
Seattle-Vverett Wash. (includes only the two cities), popula-

tion 1,421,869 ..........................
Anaheim-Santa Ana-Garden Grove, Calif. (includes these three

cities only), population 1,420,886 ..........
Milwaukee, Wis. (includes suburban areas when available),

population 1,408,887 .............
Atlanta, Ga. (includes suburban areas where available), popu-

lation 1,90,164 ......................
Cincinnati, Ohio (includes suburban areas where available),

population 1,884,911
Paterson-C!fton-Passac, N.J.......................
San Diego, Calif. (suburban areas Included where available),

Population 1,857,8r4 .............
Buffalo, N.Y. (includes Niagara Falls and Erie and Niagara

Counties), Population 1,849,211.-.
Miami, Fit. (includes Dade County), Population 1,267,792 ....

Total
Total
Total

Total grants 1972 for top 25 SMSA's .....
grants to areas other than top 25 SMSA's .........
population 1970 for top 25 SMSA's
population areas other than top 25 SMSA's ..........

a

I See Newark, N.J.s All data on grants is from the Foundation Center data bank.

DmismTnu'ioN OF 1071-72 GRANTS BY STATES AND REGIoNs FOR T E
FOUNDATIONS LISTED IN NXON-PROFIT REPORT'

$12, 272,210

22,494,678

186, 845, 801

45,269,854
18, 418, 028

10,9847,20

11, 968, 691

16,166, 459

6, 256, 414

80,968, 448

11, 419, 787

4,865,814
1, 969, 699

222,986

2, 562, 849

11,785,215

8, 552,8O(1)

2t,059, 485

940, 241
1,622,279

576,293,241
616, 884, 151'
75, 699,86

127, 512, 814

50 LAmzST

In a determination of total giving for the 50 largest foundations, the authors of
Yon-Profit Report present figures derived from the use of survey techniques.
Grant totals listed are usually for amounts paid out, but occasionally for amounts
authorized. The year indicated Is either the fiscal or the calendar year 1970,
1971, or 1972.

In order to provide more comparable data, we have concentrated on gathering
grant information for the years 1971-72. In some cases, however, a total grant
figure includes some 1970 grants. Given the limitations of The Center's data
bank, this could not be avoided. Where possible, we have listed the total grants-
paid figure extracted from 1972 annual reports. This allows one to compare
total giving for 1972 with what has been recorded in the data bank.

1 February 1978 Issue.
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PART A: SUMMARY OF 1971-72 GRANTS BY STATES AND REGIONS FOR THE 50 LARGEST

FOUNDATIONS LISTED IN NONPROFIT REPORT

Total grants Number
paid 1971-72 of grants

New Enland:
Mane ...................................................................... $782,727 18
Now Hampshire ............................................................... 1,874,845 19
Vermont .................................................................... 992,123 16
Massachusetts ................................................................ 42,632,307 308
Rhode Island ........................ * ........................................ 1 686, 962 14
Connecticut .................................................................. 14,294,531 90

Total ...................................................................... 62,263,495 465

Middle Atlantic:
Now York .................................................................... 180,906,872 1,409
New Jersey .................. I ............................... 7,391,123 84
Pennsylvania ................................................................. 33,110,508 401

Total ...................................................................... 221,408,503 1,894

East North-Central:
Ohio ....................... 20,179,859 334
Indiana ............. 12,833,392 193
illinois ....................................................................... 25,129,381 248
Michigan .................................................. 17,939,901 123
Wisconsin .................................................................... 7,480,482 97

Total ...................................................................... 83,563,015 995

West North-central:
Minnesota .................................................................... 16,270,709 153
Iowa .................................................................. 1,248,713 17
Missouri ............................................................... 7,739,820 90
North Dakota ................................... 247, 421 8
South Dakota .................................................. 321, 700 7
Nebraska.................................... 474,470 8
Kansas ...................................................................... 149,797 7

Total ..................................................................... 26,452,640 290

South Atlantic:
Delaware .................................................................... 67,629,948 5
Maryland .................................................................... 5,036, 903 53
District of Columbia ........................................................... 99,540,798 361
Virginia ...................................................................... 6, 395, 498 50
West Virginia ................................................................. 876,691 14
North Carolina .............................................................. 34,031,595 222
South Carolina ............................................................... 4,689,183 75
Georgia ................................................................ 67,810,247 74
Florida .................................................................... 3,977,743 52

Total ................................................................... 289,988,606 906

East South.central:
Kentucky .................................................................... 2,230,974 26
Tennessee .............................................................. 4,852,506 45
Alabama ............................................................... , 8.8,809 24
Mississippi ........................................ ; .......................... 2,322,731 30

Total ..................................................................... 11,265,020 125

Mountain:
Montana .......................................-............................. 290,905 6
Idaho ..................................................................... 234, 000 5
Wyoming ....................................................... 18,000 2
Colorado ................................................... 8,548,624 84
New Mexico .................................................................. 2,009,981 21
Arizona .................................................... 2,432,985 20
Utah ........................ ................................. 1,972,032 14
Nevada ................................. ................... 4,443,680 23

Total ...................................................................... 19,950,207 175

West South-central:
Arkansas ..................................................................... 251,950 8
Louisiana .................................................................... 2,525,407 30
Oklahoma .......... .......................................... 283,400 11
Texas .................................................... 21,739,701 268

Total ...................................................................... 24, 800, 458 317
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PART A: SUMMARY OF 1971-72 GRANTS BY STATES AND REGIONS FOR THE 50 LARGEST
FOUNDATIONS LISTED IN NONPROFIT REPORT-Continued

Total grants Number ofpaid grants

Pacific:
Washington ................................................................... $2, 106,462 26
Oreon ...................................................................... 2 802, 155 26
California .................................................................... 47, 44,281 554
Hawaii ..................................................................... A.. 902,876 10
Alaska ....................................................................... 1,363,035 8

Total-5 ... 1................................................................. 64,718,809 624
Total, all grants ............................................................. 794,410,753 5,791

Total, foreign grants ......................................................... 78,562,832 539

PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST FOUNDATIONS
N.B. Information Is presented in the order In which the foundations are listed In the February 1973 Nonprofit Report

Total grants Number of
paid grants

1971-72
Ford Foundation (New York):

Alaska ....................................................................... $1,000,000 3
Alabama .................................................................... 715,0006
Arkansas ..................................................................... 72,500 1
Arizona ...................................................................... 488 332 3
California ............................................... 19,288,290 82
Colorado ................................................ 10..............., 898,376 to
Connecticut ................................................................. '.- 3,488,893 1
Washington, D.C .............................................................. 9122
Florida ....................................................................... 435 5
Georgia ........................................... 3, 31,619 12
Hawaii .................................................................. 4:3,2: 4
Iowa ......................................................................... 100,000 1
Illinois ................................ 3........................................ ,975,440 35
Indiana ...................................................................... 365,000. 2
Kentucky ................................................................... 474 593 3
Louisiana .................................................................. 549,935 4
Massachusetts ................................................................ 12, 880313 62
Maryland .................................................................... 28,405 8
Maine ....................................................................... 100,000 1
Michigan ..................................................................... 4,380,606 22
Minnesota-------------------------------------------.. 962,889 3
Missouri ..................................................................... 636,602 5
Mississippi ................................................................... 11, 200000 9
Montana ..................................................................... 150,000 1
North Carolina ................................................................ 1,367,000 8
Now Jersey ............................................ 2, 297276 13
New Mexico ..................................................................- 1,262 b90 6
New York ............................................................... 69181 214 212
Ohio .................................................................... 2,626,386 13
Oklahoma .................................................................... 10, 000 1
Oregon ...................................................................... 139,128 1
Pennsylvania ................................................................. 4,794,278 27
Rhode Island ................................................................. 78 601 4
South Carolina ................................................................ 50000 1
South Dakota ....... ......................................................... 156,900 2
Tennessee ............................................................. 1,125,380 6
Texas .................................................................. 2,591,847 13
Utah ......................................................................... 362,491 2
Virginia ...................................................................... 35, 000 1
Vermont ..................................................................... 295,000 2
Washinton ................................................................... 1, 159,124 5Wisconsin------------------------------------........ 2:280,182 12

Total (does not Include foreign countries) ...................................... 218,682,620 750 grants

From 1972 annual report (includes grants to foreign countries) ....................... 228,330,062 .....

Longwood Foundation, Inc. (Delaware): Operating foundation-all activities in Delaware. -
Total via Nonprofit Report for 1971 ............................................ - 67,535,078 ..........
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS-Continued

N.B. Information Is presented In the ortr In which the foundations ore listed in the February 1973 Nonprofit
Report

Total grants Number of
paid grants

The Rockefeller Foundation (New York):

Alaska ..................................................................... .t
Arizona ..................................................................... 4 ,
Cizorna .............................................................. .... .
Coodo ................................................................ 1 940
Connctiut ........................................................... .1: .. 921
Wahington, O.C ........................................................... 1, 450 44
Delaware ................................................................. 720 4
Floria ..................................................................... 2900
GeorHia ................................................................... 1 200
HIwaii ................................................................... 620Iliois............................................................. .4,,,HiIs................................................ 2,44 901 17
Indiana ...................................................................... 278000

Massachusetts ............................................................ 4,181 067
Maryland ................................................................ 677914 13
Michigan............................................. 1,077,772 12

1,246 100 10
Missouri .................................................................... .572 924 7
Mississippi .................................................................. 221,780 5
North CarolIna ................................................................ 1,117,300 10
Nebraska .................................................................... 300.000 1
New Hampshire ............................................................... 49,500 3
New lersay ................................................................... 518,059 9
New York ................................................................ 25,75,340 106
Ohio ..................................................................... 685,000 4
Oklahoma ................................................................... . 20800 1
Oregon...................................................................... b0S 900 2
Pennsylvania1............................................ 2147 073
South Carolina ................................................................ 1b 000 2
Tennessee ............................................................. 276900
Texas. ................................................................. 537,400 7
Utah ......................................................................... 745.000 2
Virgina............................ 75.000 2Vermont.......................................................... 76, 850 3
Washington........................................................ 15,.000 1
Wisonsin ............................................. 1,076,965 7
West Virginia .......................... ................... 170,350 3

Total ...................................................................... 55,363, 773 423

From 1972 annual report. ...................................................... 40,613,254 ..........

The Andrew W. Mellon Foundation (Pennsylvania):
California ................................................................. 3,775,000 9
Connecticut .................................................................... 3,842250 11
Wash nton, D........................................................... 7,880.000 22
Florida ......... ................................................ 450,000 2
Geo a ................................................................... 1,415,000 3
Iir ................................................... 3,015,000 7
Indiana ............................. . ..................... 250,000 1
Kentucky .......................................................... 7,05,000 1
Mass stts ........................................................ 7. 000 21

900,000
Maryland ....................................................................... 25000Maine.......................................................... 22'010
Michpn................................................... .000 2

30000 3
Missouri ................................................................... 10 000

North Caoia..................... .00 1
Nebraska .................................................................... 000 1
Nwms hie ....................Hmsi........................................... 215000 3
No Jerey ................................................................ 1,425000 3
Nowew ic ................Mex.............................................. 25,000 1
New York ............................................................... 21341,92 113

O1,420.000 5Olho ................................................. 75,000 1Oew Yor .............................................................. . 000 1
Oenon. .................. ............................................... 2,0.000 7
Pennlvaoia .............. .......................................... . 150.000 1

Tennessee ....... ........................................................ 200,000 2
Texas ....................................................................... 225,000 2

Vrm ............................................... 
2,0000O 8

Vermont ..................................................................... 250,.000 .Washin ton....................................................... 540,0001Wiscons . .............................................. 640000 2

ot 1 97 0 anua i opos. .wants) .............................. 637, 2 25
From 1972 annual report. ............................................ 32.020,416 . .....
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS-Contlnuad

N.B. Information Is presmted In the order In which the foundations are listed In the February 1973 Nonprofit

Total grants Number of
paid grants

Emil and Ernest Woodruff Foundation (3eorIla):
Tore thn to Emory University Medical School, Georgia ........................ $32, 00, 0
To ceolg"" Gneorgia, each .................................................... '476, 15

Total 1972 payments ........................................................ 56,221,220 ......
Charles Stewart Mott Foundation (Michigan):Caifo ............................................................... 13 2

Forida ............................................................. 96,2Michign ............................................................. . .. 97I79fMichign ......... ........................................................

Virginia ..................................................................... . 8000 1

Total ...................................................................... 1 ,542,7 20
The Duke Endowment (New York):

North Carolina ............................................................. 14,070,320 155
South Carolina .................. ........................................... 3,305,457 50

Tot ............................................... 17, 375, 205
From 1972 annual report ....................................................... 18,645,728 ........

1972
W. K. Kellogj Foundation (Michigan):

California .................................................................... 1,627,100 6
Colorado .......... ...................................... 36 .0
Washinton,. .............................................................. 2,723,79
Georgi4a................................................... 5
Illinois ....................................................................... 794, 864 6
Kansas ................................................................... 5 212Kentucky................. ........................... .....: 4400
Louisiana ....................................................... 208900
Massachusetts .................... ............................................ 500 1
Miian .................................................................... 1 22 2
Minnesota ..................................................................... 60 2o ............................................................ 1 o
Ohio ...................................................................... 12
Pennsylvania ................................................................. .. 37562
Tennessee ...................................................................
Tes ....................................................................... . ,500
Utah ................................................. 600.001
Vermont ................................................ 220
Wisconsin .............................................................. .642 519 3
West Virginia ................................................................ , 430 1

Total (does not Include grant to foreign countries)......... ............ ,269,415 72
From 1972 annual report (Includes grants to foreIgn countries) ...................... 18, lO, 512 .........

1971-72
Carner Corporation of New York (New York):

Aski ....................................................................... 190000 0
Alabama ..................................................................... 243.000 1
California .................................................................... 2,671,13 15
Colorado .................................................................... I000 2
Connecticut .................................................................. 1 000 1
WashingtonD. .......................................................... 5,1 290 34
Florida ..................................................................... 79,920 5
Georgia ..................................................................... 1,07,276 6Illinois..................................................................... 1,31180 13
Indiana ..................................................................... 96.000 1Msahus ................................................................ 3,444.345 21
Michigan ..................................................................... 301,500
Minnesota .................................................................... 427,000
Missouri ..................................................................... 8.5 00 1
Mississippi .................................................................. 7 000
North Carolina ............................................................... 6 250 5
Now Jersey .................................................................. 213
Now Mexico .................................................................... ....
Nevada ................................................................... im) 1
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS---Contlnued

N.B. Information Is presented In the order in which the foundations are listed In the February 1973 Nonprofit
Report

Total glrantNubropoll Number of

pad ranta

Carnegle Corporation of New York (New Yorl--Contnued
New York .................................................................... $15,0I5 8 43Oregon ........ ::::::::::........................ .00
exs n . ...................................... ...........................

..................... ............................................ am~ntm..............................................................

Total (United States) ......................................................... 34, 81, 067 173
From 1972 annual report. (United States) ......................................... 13,787,483 ..........

Alfred P. Sloan Fopndation (New York):
California .................................................. 1,137,220 7Colorado .................................... 660.......... ...................0 000Connecticut .............................. .............. ........ 20,000
W ahinltn, O.C . ........................................ .. ....... ........ $5, 100 7Ilinois ....................................................'""3,0":

os ...a............................................................ . 20,000 1
a~. 00 . 1,606000 10MIc ................... ............................... 37, 600 2

North Carolln....................................... mo. ..... , 1Now Jersey . ............... ........................... ... 742,0 2
New Mesio .................................................. 4 ....... 2000New York .......... .................... ................ 3032,600 13
Ohio ... ............................................. .2000

So Cl..... ................................. 371,00
Sthnessee........ ............. .... ........... ....
Tens. .................... .............. ..... .......... ......... 1Virginia ............................................. ... 1, 000 a
Wionsn.................................................... q. O

TOt a.... ......................................... .10,622,270 63
From 1972 snuaI report. ....................................... ... . 13,917,776 ......

John A. Hartford Foundation, Inc& (New York):
Alabama ............ .................................. .11, 09 1Aron a................................................ 6 2 695 1
Coaliora ............................................... It I22 #50 .
Connecticut Oeo.....a.................. ... o..... ........... ..... 331,ts"
Clornid........ ... .... o..o.............................. .572,72

Fomd ....... ana ........ .... .... o....................................... 13 7, 7 ... ..

Ilis ...................................................................... 1 4 42 1
rla .................................. ......... ................... 6t
Loiana ........... ........... ......................... 6 ,7 7
olsaneto............................................... 1........13

MCIdn ....................................................... . 70 I
Missouri1.a ....................................................................... .. ... .. 1.1. . . . 1
Misaisippi ................................................... . 94,900 1
N ar oln ... .................... .................................. 319,630 2

o . . . .... m.. .............. ............. .. .17,358 1
Oho! ..................... ......... ..... ........................... . 1,27 42

Ph*n C an . ... & 000060 ..... ... 774,428 7South arolna.p............ .................... 30,562 1Tennessee. ....................................... 1 eo4
Teas ..... ....................... ......................... 15,9 1

T o ................................................ 9, 1

From 19)2 annual reports.a............. .......... 6.-4... ..... .. 12,474,26 M....

Edna McConnell Clark Foundation (New York):
Arizona ........... ................... ................... ... ... 1
MichJan ............. ................................... 77 o1o
Now Hampshire..................... ............................ 6 9013
Now Jersey .................................................. too, ooo 1
NowY .............York............................. .................. 1,0,13

Told ............................. .................. 385,151 1s
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 5Q LARGEST

FOUNDATIONS--Contnued
N.B. Information Is prsented In the order In which the foundations are listed In the February 1973 Nonprofit

Report

Total pant# Number of
paid grants

Denforth Foundation (Misourl):
N eb sma ................................................................... am
California.. .............................................. 9
Washlt D.C .......................................... 4,2oFlorida ...................................................................... .7 000Ii ...................................................................... 0 00
liana .......... .............................................. 18,0asu .........................................................
Louisiana..o......... o..... ............. -...... ............. 7500MaIchn ............. .........................

Missolp .. ........uri......................................... ......a,+o rl0elne. .............. .... ......... ..... ......... I
New Hap $........... ...........................
New York ........................... ..................... 000lNlo .... 0..................... 0.... 0..00.... 0.....0... 0 ..... ::::::::: . o700Ohio ........................................... 000
Virglnil ................................................ ,., .000

Total.......... ............................................... 0 9, 545 84
From 1972 annual report................... . ........................... ,785,)4 0 .. o

Houston Endowmrnt Inc. Crona$):
Washington,X ..... ...o.. ........... .o*o....... ... o..... 3,200, A0
Texas .............. ... .............................................. 0 56,8633

Total ........................................... ................... .. . 316.838 36
From biennial report, 1971-72: 1972 appropriations ....... ..................... 0,905, 318. .....

Rockefeller Brothers Fund (New York):
Arkano ........... ...... .............. ............... . , 2.
Wasino, .......:...... ....:....:.:.......::....:.2,019::,:::::: s3;Colol .............................................. ... ........:: ..: I

lad.. . 00 ........................ 000000 ........ .
washir g.i........:...................... .,Iti,enns _-_n- ............................... .............Loulsna.. : ...

%:::::::::::::::::::::::::::::.......... .. ....... .................... 601
MTasa........ .... ........... ................................
Miryln ............ ...............................................

w erny ............................................................
Now York ...................tal............................................. 10,77,
Pennslanll ............................... .................. .... . 101

ton.................................................... 608
tolws ................................................ I

To ....................................................... .,487, 2.54 07
Lill Endow et Inc. (Indiana):,, _ +

ionla ............................................... -........ 9 60
n 0.C ..................................................... ,000

elw ... ... ......... ..................................... ,0 00
Oio.. ......................................... ..... .. 11100

ensla........................................ .2 ,

Kenu" .. ............................................ ...... .......
MTeso... ... ....... 0 .00 .................... ......Marylan.. ........... 0-0.................. ......::: .: ..::: .....:::: ..:0.0:....::: 4
Totl........................................................ 1345,00 4Oklaori ............ 0.0...... ..... . ..................... ............ 0.0.i

Ohio Jere..................................................................

From 9 annul report......................................... 14,262,600......
23-12 .. .. I I'
28-8120---T4
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 60 LARGEST

FOUNDATIONS-ContInued

N.B. Infomation Is presented In the order In which the foundation are listed In the Fbruary 1973 Nonprofit
Roort

Total grants Number of
pawd grants

D Witt Wallace Fund, Inc. (Now York):
Now York ......... ....... ...................... ...

The Vinoet Astor Foundation (Now York) Fiure taken from 1971-72 annul' ra - ..
N

N

$15,000 I
laLmhutt ............................................ NohodeIsand.......................... ... w................ 1I,750
ow Mexc ....... ........... .......................................... 740

0% sna 6... w.............. ............... 1 00w York................................................................... t853 648 U

Tow., .................................................................. 9, 151,138 66

The Kmre Foundw o (Mhipn):
Ar ...........................................................ArklsLor ....................... ....................

Wuhngim ,c ............................................................
Florida ...............................................................................................................
low$ ...s..............................................................
Idaho .................................................................
Illinois ...............................................................
Indana. .............................................................
Keouia..........................................
Loiaad...............................Malne.......................................................................

Missouri .....................................................................M~ss~ss~ppI.........................................
Noth n.........................................
Neh Caro.t................................
Nor ka..............................................................
Now orm .............................................................
Nowew .....................Jers........................................
Now Mai ..................................................................
Newo ...........................Yo...........................................
Ohio ............................................

O..e..on...........................................Ponnsylvana ............................................
Rhode Idand..............................................................
South Colina .......................................
South ............................................................

Tes .. ................ . ..........................Utah.. ........ :...............................................
Vlrgnia.........................................................
waltconsi ......................................................

120000
2,00000

z 5K 000

476,000

26,000

20 000

7000
00 000
2 000

7000
1 000~

10000

41
1

4
2

47
t

3

2

I
'I
3
3i
11

I

TOta ...................................................................... 20,653,50 165

From 1ion anu reo ...................................................... 26, 0 2
Ford Motor Co. Fund (Michlan) (Information provided by Ford Motor Co. Fund)

Alabama ................................................................
Alaka ....................................................................
Arzons ................................................................
Arkansas ................................................................
Calfornia ................................................................
Colorado ................................................................
Connecticut ..............................................................
Washn l., D.C......................................
Florida ......................................................................

Georia.............. .......................
Illiois...................................

Indiana ......... . .........................
Iowa................................................ .............
Kansas .............................................. .............
Kentucky .................................................. .........

31 88 ..........
1w ..........

2so5......

.........lt I
99,257......
27.37...

73,7.......
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST

FOUNDATIONS-Contmued

N.B. Information Is presented In the order In whic the foundaUons are listed In the February 1973 Nonprofit
Report

Total grant Number of-Iald grant$

Ford Motor Co. Fund (Michigan) (Information provided by Ford Motor Co. Fund)-Con.
Louisana ......................................................................
Mane.............................................................

Michigan ...................................................................
Minnesota ..............................................................
Mississip ..........................................................
Missouri ......................................................... ....
Montana ....................................................................
Nebraska .....................................................................
Nw Hampshire ...............................................................
New .................................................
New Mexico .............................................................
New York ....................................................................
North Mxin ......................Car........................................
North k ......................Dakot........................................
Ohiol....................................................................
Oklahoma ..............................................................
Orgon0....................................................................
Pennsylvania .................................................................
South Carolina .............................................

SouthDano ..................................... ..........
Tennassee ................................................................Jouth ......................................................................

Utahu.....................................................................
Vermont.....................................................................
Virginia .....................................................................ViIn ...................................................................W~inlton ................................................... :
Wisconsin ....................................................................
Wyoming .....................................................................
Nation ....................................................................

3,153,102 .......""
83%220. ..

1 462 ..........
1,292 .......

12t.ON ...... .1 5  .... "
0,7.......

2,608......

314278......

6,815..........
1478.........2.7 ; ......

4240 ........

9, 82........
Total ...................................................................... ,6,298 ..........

1971-72

The Cleveland Foundation and Greater Cleveand Associated Foundation (Ohio):
Greater Cleveland Associated Foundation: Ohio ................................... 556,308 21

The Cleveland Foundation:
Washlnton. D.C ............. ....... ..................... 0,000
Illinois ...................... ..........................
Now York .......... a...................................................... I1I

9o ..................................................................... t, a S947 236West Virginia ............................................................. 112311 3
Total ................................................................. 11,010,558 242

Do Rance, Inc. (Wisconsin) (Information from 1972 Annual Report):Alabama ..................... .....................
Alaska ...................................................................
Arizona .................................................................
California ...............................................................Oorsto ................................................. ..... ;.......;....
Conne ctic ............................................................
washio n ...................................... ..........................
ino+ ................................................ "':;':::"Wsiin, D.C........................... ........
Indian...........................................

Louisiana ................................... ......Maine, ............................................................
Me and....................................................................

Minn ets....................................................
M f ...... ................................Mineta .................................. .............................

s ori ........................... ...............................wMon ............................. ":....."............ ""..........
Now, Mexic .......................................Noe YO* ........... :.......................... : ::::::::::::::::::::::
North Dako ...............................................................
Ohi. ..........................................
Pennsylvaia...........................................

2000
2000
535

181110

1 ,000

w000
9000

3
1
4

2

1
21
1

3

2

$
211
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PART B: GEOGRMPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS-Continued

N.B. information is presented in the order in which the foundations are listed In the February 1973 Nonprofit
Report

Total grants Number of
paid grants

Do Rance, Inc. (WisConsin) (Information from 1972 Annual Report)-Continued
Rhode Island ...................................................... ,373 1South Dakota .................................................... . P1 S
Texas ........................................................ 407 14
Virlni.a ............................. .................. 125,237 4
Wisconsin ............................ "... .. '................. 929,207 5
Wyoming ..................................................................... 10,000

Tot ...................................................................... 5,130,951 170
New York Community Trust-Community Funds, Inc. (New York):

California .................................................................... 10,000 1
Connecticut ................................................................. 200,900 4
W hngton, ............................................................. 174,685Fl ..................................................... 110,000gori . . .............................................. 40,000
Ifinos ....................................................................... 10,0
Massachusetts ............................................ .......... . 77,62
New Jersey ................................................................. 20,000 1
New York ................... ; ................................................ 3,333,988 130
Ohio ............................................................................ 1 22.50
Pennsylvania ................................................................. 60
Tennessee ................................................................... 10,
Vermont .................................................................... . .

Total ...................................................................... 4,196, 978 154
The Commonwealth Fund (Now York):

California ................................................................... 1,081,336 6
Colorado ..................................................................... 278,142 1
Connecticut .................................................................. 949,765 4
Washington, DC ............................................................. . 817,985 4
Florida ....................................................................... 330,000 2
Hewall ........................................................... 25,000 1Illinois ........................................................... . . 459,000 3
Louisiana .................................................................... 185,500 1
Massachusetts ............................................................... 489,100 4
Maryland .................................................................... 861300 4
Maine ....................................................................... 9000 1
Missouri ................................................................. . .500
Missis ppi ................. .............................................. 125 796
New rse ................................................................... 29.052 1
New York .................................................................... 1,468,563 13
Ohio ................................................................... 155.604 1
Pennsylvania .......................................................... 1,016,935 4
Texas ........................................................................ 240,000 1
Virginia ..................................................................... .37,600 1
Washington ................................................................... 10,410 1

Tot ...................................................................... 8,$75,088 55
From 1972 annual report. ...................................................... 6,878,521 ..........

1972
The Moody Foundation (Texas):

Texas ........................................................................ 4, 263, 652 77
From 1972 annual report. ...................................................... 6, 630, 088 ..........

1971-72
San Francisco Foundation (California):

California .................................................................... 4,715,932 181
Massachusetts ............................................................... 15,000 1

TO ...................................................................... 4,730,932 182
From 1972 annual report. ...................................................... $,218,319 ..........

Sid W. Richardson Foundation (ttw.as) (Information provided by Sid W. Richardson Founds.
ON):

Texas ...................................................................... 95,540 s6
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS-Continued

N.B. Information Is presented in the order In which the foundations are listed In the February 1973 Nonprofit
Report

Total grants Number of
paid grants

Exxon Education Foundation (New York) (Formerly Esso Education Foundation):
Alabama .....................................................................
California ..................................................................
Colorado .................................................................
Connecticut ..................................................................
Washington, D.C ..............................................................
Florida .......................................................................
Illinois .......................................................................
Indiana ......................................................................
Louisiana ....................................................................Maine ..................................................................Maryland ... ...............................................................
Massachusetts ................................................................

MrhCn..roli ............................................................

New Jersey ..............................................................
New York ............................................................Ohio ....................................................................
Oklahoma ......................................................
Oreon ................................................... ...............
Pennsylvaa .................................................................
South Carolina................................................................
Tennessee ..............................................................
Texas ........................................................................
Virginia ......................................................................
Washington ...................................................................
West Virginia .................................................................

30,000
198,s66
444.725
74,850
45,780
62,727
119750
565600
43,400

415,340
90,800
52,380
101,500
259,806
724,649
415,700
731830
31,543
18,554

60,000
1,050

71,185
35.00
10,060

192,500

3
13
1
21
2
1
1

12
112
2

2
5

2
1

2

Total ...................................................................... 3,967,835 g6
Charles E. Merrill Trust (Now York):

California .................................................................... 420,000 13
Colorado ...................................................... 25,000 1
Connecticut ................. ................................................ 25,000 1
Washington, D.C ............................................................. 25,000 1
Florida ....................................................................... 42,000 3
Illinois ....................................................................... 75,000 3
Massachusetts ................................................................ 197,000 9
Maine ....................................................................... 25000 1
New Jersey .................................................................. .50,0 2
New York .................................................................... 4702
Oklahoma .................................................................... 20,000 1
Pennsylvania ................................................................. 85,000 3
Texas ........................................................................ 25,000 1

Total ...................................................................... . 1,484,252 54

Research Corp. (New York):
Alabama .....................................................................
California ...............................................................
Colorado .................................................................
Connecticut ..................................................................
Washington, D.C ..............................................................
Delaware ................................................................
Florida ...................................................................
Georgia..................................................................
low$ ............................................
Ildinols ...........................................
Indiana ................. .......................... ..................
Kansas .............. ................................ ................
Kentucky ...............................................................
Louisan ............................................
Massachuset .......................................
Maryland.........................-......................................
Milne .....................................................................
Michigan .................................................................
Minnesota .........................................
Missouri ...................................................................
Mississippi ..................................................................
Montana ................................................................
North Carolina ....................... 0...0................ .....
North Dakota .................................................................
Nebraska .................................................................

17,141
345,350
66,605
62,584

2,175, 353
6,150

104,350
78,925
58,800
95,010
61 255
18 000
18,345
20 320215 253
27 710
21600
82,40
32,450
83,680
24,00
10, i

44,650

1
23

1
7
5
59
4
2
2
2

13
31
6
3
6
2
1
3
3
2
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FOUNDATIONS-ContInued

N.B. Informaton Its pesented In the order In which the foundations are listed In the February 1973 Nonprmft
Report

Total grants Number of
paid tronts

Research Corp. (New York)--ontlnued
New Hampshire ..............................................................
New Jersy ...............................................................
New Mexico .........................................
New York ..........................................
Ohio ........ ...... .......................................
Oklahoma ..........................................
Oregon....................................................................
Pennsylvania ...........................................................
Rhode Island ..........................................................
Soutt, Carolina ................................................. ..........
Tenines.................................................. ,..........
Texas .............................................
Utah .............................................
Vermont........................................................
Washlnton ..................................................................Wisonsin ....................................................................

$2380

131.746
25,700

147: ?9
13,500
59.410

25,80

54.009

22
2

2

4
712
3

S

Total ...................................................................... 5,172.380 228

From 1972 annual report ...................................................... 4.208.133 ..........

The Seely 0 Mudd Fund (Calilorniq):
Callfonia ............................... ................. 400,000 1
Massachusetts ................................................................ 1,775, 00 1
North Carolina ............................................................... , 500,000 1
Oregon .................................................................... 1000:000 1
Pennsylvania ................................................................ 1,250,00 1

Tot. .................... 0.............................. 51925.000
Callaay Foundation, Inc. (Georgia):

Georgia ..................................................................... 1,951, 456 6

From 1972 annual report ...................................................... 1,927,369 ..........

The Hoas Community Fund (Pennsylvania):
Illinois ...................................................................... 10,000 1
Massachusetts .............................................. 83,000 1
North Dakota .................................................. . 10,100
New Jersey ................................................................. 17,000 1
New York ................................................................... 19, 00 6
Pennsylvania ................................................................. 4,516,141 92Virginia ..................................................................... 35,000 1

Total ..................................................................... 4,886,241 103
From 1972 annual report ....................................................... 5,313,357 ..........

The Bush Foundation (Minnesota):
Washinton, D.C ............................................................. 32,750 1
Florida ...................................................................... 280,000 6
Illinois ....................................................................... 960,000 9
Louisiana ................................................................... 680,000 2
Michigan ................................................................... 1,000. 000 1
Minnesota ................................................................... 9,030,885 82
New York .................................................... 75,000 2
Pennsylvania ................................................. 271,000 3
Virginia ...................................................................... 311,300 2
Wisconsin ................................................................. 60,000 1

Total ...................................................................... 12, 700, 935 109
From 1972 annual report ...................................................... 5, 40, 016 ..........

E Pomar Foundation (Colorado):
Colorado ..................................................................... 4,121,690Mississippi................................................................. .10,000

TOW ...................................................................... 4,935,690 36
From 1972 annual report ...................................................... 4,812,916 ..........

The Robert A. Welch Foundation (Texas):
Texas ........................................................................ 4,561,210 34

From 1972 annual report ....................................................... 4,701,937 ..........
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FOUNDATIONS-Continued

N.. Information Is Prsented In the order In which the foundations are listed In the February 1973 Nonprofl.
Report

Total grants Number ofpaid grants

1172

44 The Win. R. Kenan, Jr. Charitable Trust (New York):
Georgias........................................................... $4"K,0001
IllInois .................................................................... 75000
North Carolina ................................................................ 20000 S
Now York .................................................................. 70000 a
Pennsylvania ................................................................. 2
Rhode Island ................................................................. 750w.000 1
South Carolina ............................................................... 0000 1
Virginia ....................................................................... 300, 00 1

Total ...................................................................... 5,250,000 12
1971-72

Richard King Mellon Foundation (Pennsylvania):
WashIngton. D.C ..................................... 750,000 3...... .......................................... .................... ,000000 2
Now York ............................................... 100,000 1
Pennsylvania .......................... 3,915,000 20
West Virginia ......................................................... 100,000 1

Total ...................................................................... 5, 864000 27
From 1972 annual roporL ...................................................... 4,714, 846 ..........

1972
Sarah Mellon Scalfo Foundation, Inc. (Pennsylvania):

Connecticut .................................................................. 15.425 1
Washington. D.C .............................................................. 80,000
florida ...................................................................... 25,000 1
Massachusetts .............................................................. 1000 1
New York .................................................................... 3,000 2
Ponnsylvaila ................................................................. 1,972325 53
South Da kot ................................................................. 50,000 1
Virginia ...................................................................... 25,000 1

Total ...................................................................... 2,5750 62

From 1972 annual report ..................................... 2, 789,788 ..........

1971-72
Surdna Foundation, Inc. (New York) (Figures taken from 1971-72 annual report):

;-California .................................................................. .000 1
Illinois ...................................................................... 000 2
Iowa ........................................................................ 200, 000 1
Kentucky .................................................................... 25,000 1
Maine ....................................................................... 100,000 2
Massachusetts ................................................................ 600000 S
Miryland ................................................................ 350,000 2
Minnesota ................................................................ 600, 0 5
Mississippi ........................................................ 25:00 1
New Hampshire ................. I ............................................ 365,000 2Now Jersey ....................................................... 2
New York ................................................. .. 3,16, 36
Pennsylvania .............................................................. .17 000 7
South Carolina ............................................................... .50000 1
Tennessee ................................................................... 15000 1
Vermont ..................................................................... 100000 1
Virginia ..................................................................... 25,000 1

Total................................................ 5, 956. 00 68
1972

The Orant Foundation (New York):
California ................................................................... 697 000 8
Colorado .................................................................. 13Sd,500 4
Connect ticut .............................................................. 58Z 7
Washington, D.C.............................................................. 7900 S
Florida ....................................................................... 5 000 1
HIMO ....................................................................... 75,000 1
Illinois ...............................;..... 105000 3
Kenrucky ........................................................... 150,000 1
Lousan........................................................... 7500 1
Massachusetts ............................................................. . 3000 8
Maryland .................................................................. . . 026 6
Maine ....................................................................... 1 000 1

,7___
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS--Continued

N.B. Information Is presented In the order In which the foundations ore listed In the February 1973 Nonprofit
Report

Total grants Number of
paid grants

The Grant Foundation (New York)--Contlnud
Michigan ..................................................................... $24Z 700 4
Minneot. ................................................................... .2 0 s
Missouri ..................................................................... 75
North Carolina ................................................................
New Jersey ............................................................. ; ....
Nevada ...................................................................... .1 .0Now York .................................................................... 1o 2Ohio ......................................................................... 1, am
Pennsylvanew ................................................................. 1.. 00
Tennesoo ................................................................... n 2000
Virginia ................................................................. 20,000
Wliconsin .................................................................... 000

Total ...................................................................... 5 280936

1971-72

The Pew Memorial Trust (Pennsylvania):
Arkansas ..................................................................... 10,000 1
Arizone ...................................................................... 10,000 I
California .................................................................... 127, 00 4
Colorado ......... 20,000 2
Wasbington, D.C ........................................... 325,000
Delaware ..................................................................... 20,000
Florida ............ ........................................................... 10,000 1
04orgi ...................................................................... 20 000 1Illio1 ....................................................................... o11,00 4
Kansas ...................................................................... 10 1
Kentucky .................................................................... 15,000
Louisiana ................ ............................... 25000
Massachusetts ................................................................ 30,230 4
Maine ....................................................................... . 50000 1
Michigan ..................................................................... 25 000 1
Minnesota .................................................................... 000 1Mississippi................................................................ 15000 1
North Carolina ............. ............................... 35000 2
New Jersey ................................................... 42500 3
New York ...................................................... 2 000 10
Ohio ................................................................. 20,000 1
Oklahoma ...................................... 200................0. ...... 25000 16Pennsylvania ................................................................. ,824,399 67
Texas ........................................................................ 10,000 6

Total ....................................................................... 5,81,.6 121
Max C. Fleischmann Foundation (Nevada):

Alaska ....................................................................... 1,400 1Alabama ........................................ ....... ..... 10,000 1
Arkansas ..................................................................... 10:000 1
Arizona 71,953 4
Californi.; . . . .943,794 21
Colorado .................................................................... 000 4
Washington, 0.¢ ............................................................. 10, A.
Georgia ................................................................. 4660
Hawaii ............................. ....... . .... B, 000
Idaho ....................................................................... 25,000
Illinois ....................................................................... 100,002 4Kentucky................. .............................. 25,000
Massachusetts ..................................................... 70,009
Mew or ..................................................................... 4 odd
Miso .r...................... ............................................ ... 35
New Meio............................................. 74, 2
Nevada ........ ......................................................... 10 21
Newesse .................................................................... .
P yi a ......................................................................Orho ...................................................................... . 20NOegnyva....................;.*..06............... 00......0..
Rhode Island ...................................................... IS
Tennessee .................................................................. .10
Tes. .................... ........................................... .. 000
Utah.........................................................500Virginia .................................................... : 1, 900
Washington................................................ ....... 546
WestVirinia ....................................................- 1 1000

Total ................................................................... f 7,226,492 6
From 1972 annual report ....................................................... 4,295, 141 ..........
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Report

Total grants Number of
paid traits

Sears.Roebuck Foundation, Inc. (illinois):
Illinois ................................................. $30,000 1
Massachusts ................................................................ 4,000 1
Missouri ..................................................................... ,000
New York .................................................................... 520,000
Wisconsin .................................................................... 1,363,937

Total ...................................................................... 2,038,937 7

From 1972 annual report ....................................................... 4,175,241 .........
Z. Smith Reynolds Foundation (North Carolina):

Nor aroina ......................................... 12,365,632 108
From 1972 annual report ....................................................... 4,113,169 ..........

1972
John Simon Guggenhelm Memorial Foundation (New York) (information provided by John

Simon Guggenhelm Memorial Fund):
Alabama ..................................................................... 11,500Arkansas....................................................... 1
California ................................................................ .70 71
Colorado ..................................................................... 86,34
Connecticut................................................... 84. 1
Delaware ..................................................................... 12,000 I
Washington, D.C ........ .................................... ,250 2
Florida ....................................................................... 10i I
Illinois ...................................................................... 32,Indian..................................................................... 5 6
Kansas ................................................. ..... 10
Louisiana....................................................................
Maine ........... ..................................................... 31

arylond ....................................................................
Masshusetts ................................................................ 451,05 $
Michiap ............................................................... 4
Minnes ................................................................. L 65
Missouri .................................................................. 5 3
Now amphire ............................................................... 228 1NewJersey............... ............................................ .. .17,416
New York............ .................................... 759,962
North Clna ................................................................ 66298
Ohio ... ................................................................. 6 313Oregon.................................................................. IPennsylvania .............................................................. 135%
Rhode Island ................ ............................................. 14 4738 4
outhCaroina.................. .............................................. 18000 2

Tennessee ................................................................... 12,3 1U
TeMx ...s..................... 0... 0... 0........ 0........a......120482 11
Virginia .................................................................... 34,000 3Wsington ............................................... 69979 7
Wisconsin .. ............................................................. . 955 7

Tota .................... .......................... .. 322,855 3s

Washington, D.C .7 2- . . 0. 1wYor .................................................................... 2,332,394 go
Virginia ............................................... 1,568,000 1

Total.................................................................... 3,957,394 32
United States Steel Foundation, Inc. (Pennsylvania):

Alabam ..................................................................... 182
Ark nsa............ ........... .......................... 1 
Illinos ............... .................................. .........

sin on, . ... ...................................

rids ...................................................................... 340

Kentucky .................................................................... 800 1
Louisiana .................................................................... 7,
Massachusetts ................................................................ 23
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PART B: GEOGRAPHICAL DISTRIBUTION BY FOUNDATION OF THE ACTIVITIES OF 50 LARGEST
FOUNDATIONS-Continued

N.B. Information Is presented In the order In which the foundations are listed In theReport February 1973 Nonprofit

Total grants Number of
paid grants

United States Steel Foundation, Inc. (Pennsytvanla)--Contnued
Maryland ................................................ ........
Maine .................................................... ..........
Michigan .....................................................................
Minnesota ....................................................................
Missouri ...................................................................
Now Hampshire ...............................................................
New York .................. .......
Pennsylvania ..............h.io...............................................
Texas ........................................................................
Utah ................................................
Virginia ............................................ .............
West Virginia .................................................................
Wyoming .....................................................................

$10,
20,000
7,600

63,000
22,800

25:000
58,007,800

11
1
3
21

27
6

25
3
3
41
1

Total ...................................................................... 3,687, 500 125
From 1972 annual report .......................... . ........... 3,956,860 .........

W. Clamant and Jessie V. Stone Foundation (Illinois):
California ....................................................................
Connecticut ..................................................................
Washington, D.C ..............................................................
Illinois ....................................................................
Indiana ......................................................................
Kansas ......................................................................

n y ...................................................................
Massachusetts ................................................................
Minnesota ...................................................................
Missouri .......................................................

M.sisspp ..... I ........................................
New York ....................................................................
Pennsylvania .................................................................
South Carolina ................................................................
TOM,.......................... .. .................

473,512
76,406
49,924

4,259,896
10,000
21.000
18,768

178.265
11,608
14,722
12,000

1,070,239
90,000
25,000

230,000

2
2
2

46
1
1
11
1
1
1

16
4
1
2

Total .................................................................... 6,541,340 82

Louis W. and Maud HIl Family Foundation (Minnesota):
Connecticut .................................................................. 150,000 1
Washington, D.C .............................................................. 20,000 1
IOwa ........................................................................ 61,200 1
Idaho ........................................................................ 100,000 1
Minnesota .................................................................... 2100,595 29
Montana ..................................................................... 42,500
North Dakota ................................................................ 90,I7
Oregon ...................................................................... 516.,47
Wis6o n .................................................................... 25,000

Total ...................................................................... 3,106,631 42
From 1972 annual reporL ...................................................... 3,111,598 ..........

EXAMPLES OF FOUNDATION GRANTS TO NATIONAL ORGANIZATIONS WHOSE ACTIVI-

TIES AE THEN WIDELY DISPERSED GEOGRAPHICALLY

W. K. 9ELLOGG FOUNDATION (MICHIOAN)-FROM ANNUAL REPORT, 1972

Grants in 10Th to national organizations headquartered in New York
Amount

Academy for Educational Development ------------------------ $205, 000
State Communities Aid Association ----------------------------- 22,865
National Medical Fellowships, Inc.. ................. . I M
United Negro College Fund, Inc ------------------------------ 97,763
National Health Counil. ---------------------------------- 10,000
Council on Foundations ---------------------------------- 100,000
National Council of Homemaker-Home Health Aid Service, Inc.. 81,578
Community Health, Inc ---------------------------------- 203, 195

Subtotal ----------------------------------------- 769,901

1.2.
3.
4.

7.
8.
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Grants in 1978 to national organizations headquartered in Walingotson, D..
Amount

1. Association of Governing Boards of Universities and Colleges-.... $4,081
2. Good Will Industries of America, Inc ------------------------- 194, 0
8. American Association for Higher Education ------------------- 68089
4. National Association of State Universities and Land-Grant Col-

leges ------------------------------------------------ 6,000
5. National 4-H Club Foundation ---------------------------- 175,000
6. Association of University Programs In Hospital Administration.. 54,050
7. Institute of Medicine of the Nationak Academy of Sciences ------ 100, 000
8. National Academy of Sciences ----------------------------- 140, 000
9. Association for Academic Health Centers------- . ----------- 51, 500
10. Association of Schools of Allied Health Professions ------------ is, wo

Subtotal ---------------------------------------- 802,720

Total ------------------------------------------- , 72, 621

THE KRESGE FOUNDATION (MICHIQAN)-FROM ANNUAL REPORT, 1972

Grants in 1972 to national organizations headquartered in New York
Amount

1. Population Council ------------------------------------ $400, 000
2. Recording for the Blind ---------------------------------- 50, 000

Subtotal ---------------------------------------- 450,000

Grants in 1972 to national organizations headquartered in Washington, D..
Amount

1. American National Red Cross ---------------------------- $250, 000
2. Arctic Institute of North America --------------------------- 75,000
3. Association of American Colleges --------------------------- 50,000

Subtotal ---------------------------------------- 875, 000

Total ------------------------------------------- 825, 000

THE ANDREW MELLON FOUNDATION (PENNSYLVANIA)--FROM ANNUAL REPORTp 1972

Grants in 1972 to national organizations headquartered in New York

1.
2.
8.
4.
5.
6.
7.8.
9.

10._ I1.

12.
13.
14.
15.
16../ 17.
18.

Amount
Institute of Judicial Administration, Inc -------------------- $10000
Legal Aid Society -------------------------------------- 25, 000
National Committee on U.S.-China Relations ------------------- 8,000
Recording for the Blind ---------------------------------- 22, 0
Salvation Army --------------------------------------- 20,000
National Audubon Society -------------------------------- 0,000
American Council of Learned Societies --------------------- 250, 0
Asia Society, Inc------ ------------------------------- 000
Institute of International Education ------------------------ 50, 000
National Affairs, Inc ----------------------------------- 20,000
Cancer Care, Inc -------------------------------------- 10,000
Margaret Sanger Research Bureau -------------- ----------- 25, 000
Planned Parenthood Federation of America ------------------ 67, 000
Population Council, Inc --------------------------------- 150,000
World Rehabilitation Fund ------------------------------ 100,000
Big Sister, Inc ---------------------------------------- 000
Children's Aid Society ---------------------------------- 10,000
Girls' Clubs of America ---------------------------------- 20,000

Subtotal -------------------------------------- I, 0 5
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grant# in 197* to .sa#naJ organisattons headquartwd in Wdi#n#ton D.O.
Amount

Ameri(an Society of International Law-- $50, 000
Overseas Development Council ------------------- 0,000
Conservation loundation..-.--------------....... 100,000
American Council on Education --------.....----------------- 25, 000
Association of American Colleges, Inc ------------------------ 20,000
Association of Research Libraries ------------------------ 18,500
Atlantic Council of the United States .. ------------------- 80,000
Council for Basic Education ----.--------------------------- 10,000
National Academy of Sciences .......... .-------------------- '- 50,000
National Endowment for the Humantie- -.................... 824, 457

Subtotal ............... .. .... 672,967

Total (New York and Washington, D.C.) ....----------- 1,700, 457

4.2.
8.

5,
8.
7.
8.9.

10.
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Reprinted from the Summer 1972 Issue of the EDUCATIONAL RECORD,
published by the American Council on Education, Washington, D.C.

PRESERVATION AND INNOVATION,
CONTINUITY AND CHANGE

Robert F. Goheen

The question of whether foundations tend to overemphasize "innovation, experimentation,
exploration, and other manipulative forms of change" is widely discussed. Dr. Goheen,
long-time president of Princeton University and a former chairman of the American Coun.
cil on Education (1961-1962), suggests that "the old may sometimes be more deeply rele.
vant than the new" in this statement made soon after he was named chairman of the
influential Council on Foundations, Inc.

IN A STATEMENT emphasizing the conserva.
tion of human freedom and the conditions
that permit it, rather than the innovation,
experimentation, and manipulated change
that many mistake for it, Pierre Trudeau
observed:

What I think is serious is that we're all
relying on centuries or at least decades of
stability to bring us through all these con-
tradictions (of our times]. We're saying no
matter how hard you hammer at federalisms,
or how hard you hammer at the parlimentary
system or the democratic system, it will sur-
vive because it has in the past. I just don't
think that follows....

Aren't there periods in society where it is
proper that authorities everywhere be chal-
lenged-periods of great stagnation and great
stability where we can't get off dead center
and where in families and in churches and in
the schools and in the governments and in the
unions and in the companies we should be
challenging authority and sort of saying "get off
of it"? There are also times when that challenge
has reached an excessive point and where we
should look for more stabilizing elements.

I think that we are living in such times
now .... 1

' "Roots of Freedom," New York Times, 21
December 1971.

These sober, sane, and timely conclusions
may st-ike a particularly responsive chord in
the academic administrator, because so much
time in recent years has had to go into schem.
ing and cajoling and fighting to maintain
some reasonable stability, and, even more,
some essential, agreed upon sense of com.
mon, guiding purpose in his institution.

Whether one looks at the testimony sub-
mitted by foundation executives and others
in the hearings on Title I of the Tax Reform
Act of 1969 or at recent foundation reports
and other writings, one cannot but be struck
by the recurrent emphasis on innovation, ex.
perimentation, exploration, and other manip.
ulative forms of change as the peculiar forte
and raison d'etre of foundations. Kingman
Brewster made this point in his eloquent
advocacy of philanthropic pluralism in 1969.'
Fritz F. Heimann chose this theme in justify.
ing the role of foundations in public welfare
areas where large amounts of governmental
funding are now available.3

2 "In Defense of Private Charitable Enter-
rise," address to the Economic Club of Chicago,

may 1969.
S"Developin a Contemaorary Rationale for

Foundations," Foundon New,, Janv2rv/Feb.
ruary 1972, pp. 7-13.
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In some ways, this emphasis on change
and innovation is natural and perhaps neces.
sary. Change is the law of life, as Heraclitus
taught long ago. It is especially so now-and
with a pace that is often staggering. In many
ways--some mindless--science and technol.
ogy are constantly thrusting new opportuni.
ties and new demands on us, so that change
invades virtually all aspects of one's daily life
and work. To live with change, there is no
choice but to recognize it, perhaps embrace
it, and seek to guide it toward better, rather
than worse, ends. Accordingly, perhaps, phil.
anthropic foundations are not to be faulted if
they mount the change bandwagon and seek
to determine whether they can steer it to
some good end.

Novel effort
Beyond that, given the relatively limited

resources of even the largest foundations and
the magnitude of the gaps that persist be.
tween America's ideals and accomplishments,
and given the grave problems and worthy
causes calling for philanthropic attention, it
is not surprising that foundations seek under-
takings that may offer some particular fresh
leverage. The foundations, of course, must be
selective and so, again, it is not surprising
that, quite often, it is not the tried and true
but the novel effort that catches the eye, in.
trigues the imagination, and gets the grant.
Furthermore, when institutions are under
scrutiny, as the foundations are now, their
friends and defenders may seek to identify
and underline what is distinctive about them
and, hence, may give them a particular func.
tional claim to existence.

To seek the functional validity of a com.
plex entity in some principal element or attri.
bute is, however, rather like saying that the
most important thing about a drink of water
is hydrogen. The hydrogen atoms are, to be
sure, essential to the drink and twice as plen.
tiful as the oxygen atoms, but to know that is
to know only a part of what constitutes the

Robert F. Goheen, president of Princeton
University from 1957 until 30 June 1972, is
chairman of the Council on Foundations, Inc.,
in New York. This article is adapted from an
address to the Foundation Luncheon Group,
12 April 1972, in New York.

drink and nothing at all about how differ.
ently water may taste in different circum.
stances.

In this same way, the work and significance
of foundations are distorted when they are
considered essentially engines for change and
innovation, instead of multivalent instrumen.
talities that may, in many ways and circum.
stances, help to meet significant, felt human
needs that would not otherwise be met, or be
met in such sensitive and timely fashion. As
implied, a measure of stability in certain
existing institutions and sustained standards
of excellence are highly important human
needs, especially in these fluid, change.
driven, change-pursuing times.

This is not utterly to disparage innovation
and experimentation, only their exaggeration,
much of it more faddish than purposeful.
Nor is it to suggest that there are in hand
tried-and-true remedies for the many ills and
deficiencies of American society.

In support of pluralism
However, the emphasis on novelty and

pathfinding is an inadequate defense and
rationale for the philanthropic grant-making
foundation. Such foundations have a much
broader, more variegated, and potentially
more pervasive role in society. The founda.
tion generically is an institution created to
enable many different sources of private initi.
active, concern, and energy to come to bear on
human needs. These needs are multiple and
diverse. In brief, then, the argument for
pluralism still seems best.

If it is to be meaningful, pluralism, of
course, implies that each individual founda.
tion will choose its own targets and that it
would do well to choose a sphere or spheres
of concern in which to become knowledge.
able before it becomes active.

Now, it may be that doubts about the
overemphasis on pioneering and innovation
in the foundation world are more a reflection
of foundation testimony and literature than
of general foundation practice. The Peterson
Commission made the point that the typical
foundation program is often not nearly as
"venturesome, innovative, or at the cutting
edge of social change" as foundation cham-
pions often indicate. Yet, fascination with
novelty and romantic hope for dramatic
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PRESERVATION and INNOVATION Coheen

breakthroughs may be detected in at leasi
some foundation practice.

To nurture innovation as the dominant
guiding spirit of foundation practice is to Ix
one-sided and probably to err. From the
standpoint of operating philanthropy, if not
from that of grant-making philanthropy,
renovation can be more crucial than innova.
tion. Help in closing a budget deficit can
mean more to an institution's ability to per.
form its charitable function than support for
some new venture. Help in maintaining high.
quality efforts-supporting proven excellence
as well as the pursuit of excellence-may
offer more leverage in the long run in solving
America's complex problems than help for
short-run endeavors that seek solutions by
some new twist of the key. The old may
sometimes be more deeply relevant than the
new.

Sometimes the idiosyncrasies and excesses
of a culture are highlighted when they are
imitated by another culture. A piquant ex.
ample is in a brochure announcing a sym.
posium at Yonsei University in South Korea:

The spirit of rebirth is the key to institutional
vitality.... In essence the university must be
a lighthouse of innovation through self renewal,
instead of a warehouse of the past.

How American can one get?
Of course, universities must be concerned

with self-renewal. Intellectual discovery and
fresh approaches to pressing problems are es.
sential parts of their proper concern, but so,
too, should be the records of the past, its ex-
perience, both good and bad, and its wisdom.
Either side of the total venture of learning
will be barren without the other. Or, to re-
turn to the metaphor, the lighthouse and the
warehouse are parts of the same house of
learning and intellect when that house is in
good repair.

Need for Interaction
Today the breakdown of old authorities

and the pervasiveness and heightened tempo
of change complicate the achievement of a
rational, comprehensive sense of purpose and
maintenance of an effective balance among
all the competing claims. Yet, whatever the
sphere of action, it is well to refuse to become
simplistic and one-sided. It is well to put into

t effective interaction and counterpoint such
competing but essential values as change and

t continuity, freedom and discipline, equality
and excellence, innovation and conservation.

Wherever one looks in areas bearing on
human rights, human dignity, and human
development, one sees a long agenda of ur.
gent, unfinished business. There is, indeed, a
great need for fresh, imaginative, and critical
insights and for new efforts toward better
solutions. This need seems obvious, but the
purview should be wider.

First, in our kind of constitutional democ-
racy, the public interest to which founda.
tions should be addressed is both broad and
variegated, allows much scope for intelligent,
benefcent choice, and-especially today-
embraces some deep tensions that call for
comprehension and conciliation. Second, as
many of the young have been saying, more
attention must be given to ends-to what
makes the good life and the good society--
fully viewed. This means looking beyond
change and beyond novelty per se to seek
lines of action and adjustment which are not
just responses to immediate, one-sided pres.
sures, compelling though such pressures often
are.

Widespread distrust
The private, grant-making foundation is a

highly worthwhile institution under attack
from both the New Left and the Old Right.
The Tax Reform Act reflects less than total
popular approbation. The pervasive public
suspicion of foundations may be partly a mat.
ter of mythology. The sort of myth which
attaches to the private foundation-not en.
tirely without justification--carries connota.
tions almost opposite to that attached to in.
stitutions of higher education-also not
entirely without justification. Until recently,
the dominant myth about the university was
that the institution was founded and served
by self-denying, pure-minded, public-spirited
people, from whose teaching both enlight.
ened thought and material achievement
could be gained. Hence, even today, innu.
merable deficiencies and evidences of less
lofty motivation are glossed over. Education
is a good thing; ipso facto, so are universities.

The myth of the foundation seems to work
in reverse. Philanthropy is a good thing, but
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its agencies are not necessarily so. Because
the foundation is the creation of privilege,
may be a way of perpetuating personal inter.
ests, and is frequently formed to minimize
taxes, both the public spirit that properly
guides most foundations and the public bene.
fits they confer tend to be obscured at the
very start. Suspicion would probably attach
to them even if there had not been occa.
sional salient abuses of the foundation privi.
lege to reinforce the myth and deepen the
distrust. In other words, however well foun.
dations behave, they will never entirely es.
cape the suspicion that attaches to them be.
cause, first, most are creations of the rich
and, second, in many cases the gain of per.
sonal or family advantage through tax exemp.
tion figured in their establishment.

Since the public distrust has deep roots, it
is of the utmost importance that foundations
meet at least two requirements to lessen sus.

picion and to build clearer understanding of
the positive contributions they can and do
make to the public welfare. The first require.
ment is simply good foundation practice: to
be scrupulously sure that there is bona fide
public purpose, as distinguished from self.
interest, in everything a foundation does, in-
cluding not only its grants but also its invest.
ment and management practices. The second
requirement is the fullest possible disclosure
of and publicity for foundation activities.
Although this practice may invite the atten.
tion of hordes of importunate grantseekers,
much greater disclosure and publicity are
patent nccssities if foundations are to gain
and hold the degree of public understanding
needed. Although there is no novelty in it,
the motto, "Physician, heal thyself," remains
good advice. Foundations would do well to
heed it. 0
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STATEMENT

INTRODUCTION

Mr. Chairman, I am Robert F. Goheen, Chairman of the Council on Founda-
tions. With me is Mr. Thomas Troyer of the firm of Caplin and Drysdale, our
legal counsel. We welcome this opportunity to appear before this committee to
speak about the state of the grant-making foundations and the effects of the
1969 Tax Reform Act on them.

THE COUNCIL ON FOUNDATIONS

The Council on Foundations which we represent is a membership association
of grant-making foundations which currently has 650 members, some with large
assets and some with small, located in all parts of the country. The members
include 105 community foundations, 62 company foundations, and over 450 in-
dependent family and general purpose foundations. In 1978 65% or more of all
estimated assets in the hands of grant-making foundations are administered by
Council members.

The chief function of the Council is to advance effective and responsible per-
formance throughout the foundation field. We do this by bulletins and news-
letters on such matters as the tax regulations--a busy line of activity, as you can
imagine, the last couple of years. We conduct seminars and conferences both on
a regional and national basis. We provide consultative services to individual
foundations and promote, where we can, a sharing of experience and coopera-
tion among them. We also publish a bi-monthly journal of Information and ideas,
entitled Poundation News.

The Council operates under the guidance of an elected Board of Directors,
whose 35 members are broadly representative of the foundation field, but also
include 10 persons not directly linked to foundations. Two policy statements of

23-812-73----5
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our Board, recently published in Foundation News-one stressing tile Importance
of public reporting by foundations, the other a broader definitfon of principles
and guidelines--are attached to this testimony as Exhibits #1 and #2,

Another Important function of the Council is to broaden public understanding
of all private charitable activity as well as of the role within it of the grant-
making foundations. The leadership of the Council and its members see forada-
tions as part and parcel of the voluntarism and privately directed philanthropic
endeavor which have meant so much in the development and extension of the
wide and vital array of educational, cultural, and other charitable services which
characterize this country. And we see the chance to appear before this Hub-
committee as a particularly important responsibility for the Council in perform-
ing this interpretative and Informational role.

When the 1909 Tax Reform Act was passed, some saw it as a death-knell for
private grant-making foundations-or if not that, at least as setting restrictions
that would severely Inhibit their ability to serve as effective charitable agents.
I am happy to say that those doom-sayers were wrong. Let me illustrate with
just a few examples drawn from the past 18 months and the states representated
by the members of this Subcommittee.

Gary, Indiana, is like many cities with large minority elements. It has been
hit by a series of adverse events, including an exodus of business enterprises,
draining money away when more is needed. The Cummins Engine Foundation
granted funds to the city to establish an Office of Resource and Development. It
is functioning to seek out Federal and other sources of assistance to give Gary
the financial stability it needs to operate, to redevelop worn-out sections, and to
deal with such problems as poverty, discrimination, and housing.

Lincoln Is Nebraska's capital, the home of a fine university, a spendid place
to raise a family. But as with so many other communities it has a drug problem.
The Lincoln Foundation took the lead in setting up a program to combat the
problem. The foundation not only acted by granting funds. but also has had
an important role in co-ordinating community efforts to deal with drug abuse
in Lincoln.

The Navajo Community College at Chinle, Arizona has become a pae-setter
for the development of educational opportunities so badly lacking for reservation
Indians. Among the many foundations which have contributed to the College's
support are the William H. Donner Foundation, which has supplied funds to per-
mit publication of books on the recent history of the Navajo people as part of its
continuing interest in improving education on the reservation. Through a grant
directly to the Navajo Tribe the Donner Foundation has also support the de-
velopment of a reservation-wide educational agency comparable to a state de-
partment of education, to enable the Tribe to establish an effective means of
contracting for and administering the numerous federal and state educational
programs which operate on the reservation.

In Arkansas, the medical school of the state university received $145,236 from
the Inglewood Foundation in Little Rock for child study programs: Ouachita
Baptist University in Arkadelphia was granted $100,000 from the Jess Odum
Foundation, also of Little Rock, for general support; and the Kresge Founda-
tion of Michigan contributed $100,000 to the building of a university center in
John Brown University in Siloam Springs.

In Alaska, the Jesse Lee Home for disturbed and homeless children in Anchor-
age received $10,000 from the Arthur Vining Davis Foundations of Florida, while
an application by the University of Alaska brought $400,000 from the Ford
Foundation for a 8-year study of policies affecting Alaskan education.

Altogether within the 5 states during 1972 and 1978, foundation grants over
$5,000 and $10,000 on record with The Foundation Center totalled 376 in number
and $24,883,459.' In Indiana alone during the 18 months there were 267 such
separate major foundation grants totalling over $17,000,000, and they went to
a wide array of service organizations in the state. YMCAs, the Girl Scouts,
children' homes, local health centers, programs combatting racism, programs
fostering ecumenical cooperation, planned parenthood clinics, 4-H Clubs, public

The Foundation Center's Grantm Indem through 1972 includes only grants of $10,000.
Beginning with 1973. grants over $5,000 are being listed. Information on grants Included
in the lndex is obtained from press releases and annual reports furnished by foundations
to the Center and does not Include additional grants that would, for example, appear in
IRS reporting forms. The Center plans to record Information on grants shown in IRS
reporting forms for foundations with assets over $1 million In the future.
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TV, children with learning disorders, drug addicts, and deaf adults were among
the beneficiaries-alongside colleges, hospitals, museums, and churches.

These then are a few examples of grant-making foundations doing their Job,
which primarily is to assist organizations, both public and private, that serve
the myriad needs of people. If this Subcommittee is to have further hearings,
beyond those scheduled for today and tomorrow, I would like to urge that
the testimony of a broader span of representatives of recipient organizations be
sought. There is no better way to get a feel for the many sensitive and in-
dispensable ways in which foundations are helping meet significant needs.

GENERAL DIMENSIONS OF THE FOUNDATION FIELD

I have been asked to give an over-view of the foundation field in its current
state.

As the Chairman and members of this Subcommittee doubtless know, philan-
thropic foundations are of several kinds and vary greatly in size, structure,
chosen areas of activity, and modes of operation.

Under classifications established by the Tax Reform Act of 1969, as many
as 37,000 foundations may exist today in this country. Of that total, according
to the most recent IRS reports, slightly over 700 are private operating founda-
tions. That is, they are primarily involved in conducting charitable activities
with their own personnel or facilities, rather than through grants to other insti-
tutions or agencies.

Then there are the community foundations or trusts, numbering about 240
at latest count. They are marked by a local or regional focus, relatively broad
funding from the local or regional sources, and boards of directors that are
also broadly based. Some of the community foundations own substantial assets.
This is the case, for example, in the oldest of them, The Cleveland Foundation.
Its endowments altogether now amount to some $166.8 million (market value).
But most community foundations are far newer and remain much less richly
endowed.

Finally, there are the so-called private non-operating foundations. These, too,
are of several kinds and encompass great differences in purpose, scale, and
method. They include, for example, somewhere between 1,200 and 1,400 com-

"pany sponsored foundations established by business col,,orations to help them
institute and carry out systematic programs of charitable giving. Far the most
numerous of the private foundations, however, are the independent family and
general purpose foundations.

According to most recent reports from the IRS, organizations classified as pri-
vate, grant-making foundations number today in the neighborhood of 31,000 and
possibly as many as 4,000-4,000 more will be added to that total from among
organizations still awaiting definitive rulings on their tax status.

Altogether, by estimate of The Foundation Center the private, grant-making
foundations hold $28 to $30 billion of assets at market value. But only about
2,000 foundations are worth more than $1 million each, while about 350 hold
assets worth over $10 million. Foundations known to have assets over $100 mil.
lion (market value) numbered 46 in 1972. I cite these figures not only to outline
the broad dimensions, and very considerable diversity, of the foundation field as
it exists today; but also, the limited and dispersed nature of the economic power
resting in foundations merits recognition.

For instance, of all the private giving in the United States--some $23 billion
In 1972-foundation grants accounted for about 10%, or $2.2 billion. That per-
centage surprises most people. They assume the foundations are bigger than they
are. Actually, the largest contributor to charitable causes is the people-you and
I and millions of other individual Americans. Those who worry that founda-
tions exercise excessive financial power should compare $2.2 billion disbursed by
31,000 or so separate entities with the over $25 billion In annual program outlays
of the Department of Health, Education and Welfare over and above Soelal Se-
curity payments or with the billion dollar transactions of any number of corpo-
rate giants.

Even in aggregate, the wealth controlled by the some 31,000 grant-making
foundations is. for example, very much less than one-fifth of that held in the
country's pension trusts, reported as $150 billion at book value in 1972, and
several individual pension trusts considerably exceed in size the assets of the
Ford Foundation-which at $3.2 billion are in turn 2 or 3 times greater than
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those of the next largest foundations, and many more times larger than the
.general run. In brief, an important feature of the financial resources represented
In the foundations Is that they are not under centralized control but are instead
broadly dispersed, available to help respond to the great variety of human needs
in their Just and varied circumstances.

In comparisons of size such as those offered, foundations are Davids to Go-
liaths. But as that analogy reminds us, small assets well directed can produce
important results. That is the prime significance of foundations. Foundations can
lie more objective, more searching, more systematic, and have a longer eye to
the future than the giving of individuals tends to be. They can also be more
flexible, more adaptable to specific situations and to specific institutional poten-
tials, less bureaucratically constrained, than governmental appropriations and
governmental agencies generally can be. In other words, the organized founda-
tions, devoting time and care to the choices that confront it, is in position to make
its dollars have a maximum charitable Impact.

Some foundations do so by helping established institutions meet thetr expenses.
They give money to colleges and private health-care agencies, to churches and
museums, to symphony orchestras and the like. Others support experimentation.
They give to new approaches in inner-city schooling, rural cooperatives helping
former sharecroppers, population stabilization agencies, groups aiding mature
women find careers. Many, many more foundations are variously involved in
the vast range of public purpose activities that span the spectrum of American
life, from day-care centers to wildlife conservation to basic research of sub-
n icroscopic viruses and the vast realms of astronomy.
:Over the decade 1903 through 1972, annual foundation giving increased from
about $.82 billion to about $2.2 billion by best available estimate. Through
1971 and 1972, according to records of The Foundation Center, the distribution
bf gifts overall was education 30%, welfare 16%%, health 15%%, science and
technology 13%, international activities 11%, humanities 9%, and, religion 5%.
These proportions seem in keeping with the averages 'for the past 10 years and
more, except for an upward shift of 3-4% in support for welfare agencies since
the nld-1900's, and a commensurate down-swing of 2-4% in support for inter.
national activities and education. In particular, grants dealing with problems
of the inner-city, minority groups, delinquency and crime have Increased. Sup-
port has also grown in the health area following new concerns relating to
environmental protection and drug abuse prevention.

THE 1909 TAX REFORM ACT IS WORKING

I wish to turn now more specifically to the 1969 Act and its consequences
for foundations. As indicated, a chief concern of the Council on Foundations has
been to advance effective and responsible performance throughout the founda-
tion field. Thus, as some members of this committee may remember, during the
1969 hearings the Council went firmly on record favoring federal legislation. to
foreclose self-dealing in the management of foundations, to insure a reasonable
annual pay-omit, to institute strengthened auditing of foundations funded by an
audit fee, and to require a'-better public accounting from them.

The legislation that resulted in 1969- imposed all of these restrictions, and
more, on the private foundations. Major additional requirements of the 1969
Act include: phased divestiture of substantial interests in companies, prohibition
of speculative investments, new controls over grants to individuals and certain
other types of grantees, stringent restrictions on the funding of voter registra-
tion drives and on activities that might Influence legislation, an additional set
of special limitations on deductions for gifts to most private foundations, and a
4% "excise tax" on net Investment income.

These rigorous provisions of the 1969 Act have been accompanied by a marked
extension and Intensification of the supervision of foundation performance by
the Internal Revenue Service. As evidence of this, IRS expenditures on the
auditing of foundations have increased more than eight-fold, rising from $1.6
million in 1968 to $12.9 million in 1972. It Is now the announced intent of
the IRS to have conducted audits of all foundations by the end of 1974.

Moreover, the 1969 Act has armed the IRS auditors with a range of tough, new
sanctions--including penalty taxes against both foundations and foundation man-
agers that can aggregate well over 100% of the amounts involved in some situa-
tions--to enforce compliance with the laws governing foundations.
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Among existing foundations no one could claim that all are beyond reproach,
fully efficient and fully responsible under both the law and their basic charitable
mandate. Acceptance of public accountability is not the instinctive disposition of
some. Moreover, the 1969 Act recognized the difficulties involved in compliance
with some of its new requirements by providing transition periods. Consequently
some of the reforms that Congress enacted in 1969 remain to be fully implemented.
Nonetheless, as the Act's substantive provisions come into full effect, these situa-
tionrs will be corrected. IRS supervision with attendant sanctions should insure
that. Under the mass and complexity of 'the new regulations a number of private
foundations have decided to terminate, and the creation of new foundations ap-
pears distinctly to have been slowed. But, id all parts of the country we observe
foundation managers and trustees taking their responsibilities very seriously in-
deed, doing all that they can to meet the requirements and complexities of the
new law.

PROBLEMS RAISED BY THE 1969 ACT

- -- -The 1909 Act on the whole, then, seems to us to have brought necessary and
beneficial regulation to the foundation field. There are, however, several features
of the Act which are troublesome, particularly in their impact on the actual or
potential beneficiaries of foundations activities-that is to say the colleges, re-
search institutions, libraries, arts organizations, welfare agencies needy students,
and many other persons and agencies that draw on foundation, help. These ele-
ments of the 1969 Act, therefore, merit, we believe, further consideration by the
Congress.

(a) First, there is the 4% excise tax on the net investment income of founda-
tions. The excess revenue raised by this tax beyond the amounts needed for
proper auditing and supervision of foundations represents a serious loss to the
activities supported by foundations. In 1972, $40 million that would have been
available to various operating charities was denied to them by the 4% tax.

In 1969 the Senate voted for an audit fee tax of one-tenth of 1% of a founda-
tion's assets. Not only was that rate equivalent to roughly half of the 4% in-
vestment tax subsequently arrived at by the Conference Committee and enacted
into law, but the Senate version also tied the rate to the costs of administering
the new law. We urge now that the rate be set again at a leyel closer to the actual
auditing and supervisory costs, that it be earmarked for that purpose, and that
tax be redesignated as a fee for auditing and supervision. I shall return to this
matter a little later in some comments on the proposal for the establishment of
a new Assistant Commissioner for Employee Plans and Exempt Organizations
contained in the pension reform measure just passed by the Senate.

(b) Second, Congress should be aware that the mass and intricacy of the
regulations implementing the 1969 Act are very great. The complex provisions
relating to restrictions on programs are especially troublesome. While the final
regulations for this area were issued only in December 1972, we have already
seen real concern on the part of many of our members with their potentially
stifling effect on giving programs. Much time of staff, attorneys and accountants
must now be spent on determining the precise tax category of the grantee,
on assessing the effect of a grant on that category, and on obtaining formal
reports required from certain grantees. It is too soon, however, to urge specific
answers to these difficulties. The experience of another year or so of audits and
reporting should be helpful. The new IRS form for private foundations, 990-PF
should be helpful in these regards.

(c) Third, there are two broad aspects of the Act which in conjunction raise
troubling prospects as to the future capability of fundations to continue as
significant sources of assistance to the country's various educational, cultural,
medical and other charitable service activities which foundations have helped
to stimulate and support.

On the one hand, these activities are almost all highly labor-intensive and the
opportunities for increased productivity in them are small and come slowly.
Hence cost-rises in excess of the general increase of the cost-price index are
part and parcel of these activities. Their particular inflation (which must be
figured to run 3% or so per year in excess of the general increase of the costs of
producing goods in the U.S. economy 2) coupled to the high pay-out requirement

'A recent study by loseph Goldberg and Wallace Onte, T e Costs of loundation-Rup-
ported Aetlt4ties (1973), copies of wh1'b we shall be glad to supply to the Subcommittee,
fhowQ tMiA to have been so consistently over the' past 20 years. The chart attached as
Exhibit No. 8 illustrates this phenomenon.
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(in the range of 6% of foundation assets by 1975) means in all probability a
progressive decline In the real support power of the existing foundation dollar.
This is so because even very well-managed portfolios are not likely to earn a
total return of more than 91% a year on the average."

Join to this erosion of the support power of existing foundation assets the
several requirements of the Tax Reform Act which discourage the establishment
of new foundations and the augmentation of old ones: e.g., the 4% tax, the "less-
favored" treatment of gifts of appreciated securities to foundations, the added
administrative dnd legal costs occasioned by the complexities of the Tax Reform
Act. The composite effect is a steady diminishment over time of the capacity of
foundations to support the sorts of activities and organizations they now assist.

Because we believe firmly that foundations have made important contributions
to the educational, cultural, medical, and other charitable services available to
our people-and because we are convinced that comparable contributions remain
important for the future-we are much concerned about these apparent long-
term consequences of the Ta,: Reform Act as It is presently constituted. We there-
fore hope that these two ,atters of the required annual pay-out rate and of
reduced incentives can be re-examined by the Congress in order to secure both
a reasonable annual current return to charity and due regard for the needs that
lie ahead.

The actual and potential significance of the privately supported, grant-making
foundations in the private service sector of America, let me emphasize, lies not
simply in, the funds that they make available to operating charities, such as
universities, hospitals, welfare agencies and the like; they are ,themselves also
examples of the pluralism which is one of the great strengths of our society, for
they serve as points where independent scrutiny, sympathetic concern, imagina-
tive initiative, and purposeful planning are often fed into the total effort.

Moreover, chruches are not eligible for Government support, while agencies
for the character-building of youth and many other bona fide charitable purposes
must derive most of their support from private sources. Even when Government
money may be available, it is vital that it not be in monopolistic control. Accord-
ing to a December 1972 survey conducted for the Council by the Gallup organiza-
tion, 70% of the people hold that view. They believe private philanthropy to be
as important today as ever In the past, and think that foundations should be
active in attacking many of the same social concerns that also properly enzage
governmental agencies. Foundations can often respond quickly and flexibly to
emergency needs. They can fund studies and trial programs on which Government
programs may later be based. Even when foundations make mistakes, they are
on a relatively small scale, and if they help Government not to legislate bigger
ones. their very capacity to err is a benefit.

For all these reasons, it seems to us of very considerable moment whether tile
tax laws are going to permit and encourage foundations in the future to play
at least as telling a role as the best of them now do within the context of
American lihllanthropic enterprise. The argument here is not that every founda-
tion should exist forever-but I would insist that foundations which show a
capacity for self-renewal and for sensitive and responsible service over time
surely thereby have a claim to continued existence at least as great as that of
any other charitable institution. Our main concern is that foundations as a
whole not be consigned to a diminishing role in our country's future. The need
for the contributions which the grant-making foundations now make to the
general welfare is not going to shrink unless there are to be radical changes in
the structuring of our society. Instead, the needs will grow. Consequently the
flow of new resources Into the foundation field should be encouraged rather than
discouraged.

RELATED CONCERNS

Before offering a concluding statement there are three related concerns to
which I wish to call the committee's attention briefly.

" For example, the National Aspoelntion of Colloee and Tniverity Burilnes Officers and
Prof. J. Peter Williamson at the Tuck School at Dartmouth have been keepine records on
about 150 institutional endowuments and some 15i. mutual finds. Of 95 endowments, only
7 (i.e.. 54') A-ere able to produce a total jiverave return of 9% or better for the 5 'enrs
ending .ne 30. 1972. If one adds In the 15.R mutual funds, making a new grouping of 253
funds, the number that achieved a 9% return was only 25 (= 10%).
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One is the great difficulty we all now face when we seek accurate, system.
atic data about the current extent of American philanthropy and its many
c,ipoiietits. There is really only one source that could be definitive, if it were
so organized, and that Is the Treasury department using the records of the
Internal Revenue. Service.

Because of the heightened Interest which has been generated in recent years
about prlvote philanthropy in relation to tax receipts and tax law, it would
be hotli timely and most, useful if the Internal Revenue Service's procedures
for collecting and reporting Information on claritable giving were brought
more nearly il) to date and made to include more distinctions as to sca!es of
donation and types of recllilents. (Currently the only available summary of
this sort is Giving USA published by the American Association of Fund-Raising
Counsel, Inc. and we are fortunate to have It. But as Its editors regularly say,
It repre.;ents broad estimates as much as it does firmly verifiable fact,;.) I
would like to suggest that Congress urge on the Treasury the importance of a
more current and useful record of philanthropic giving.

Second, even in the absence of all the evidence one would like, it is very
evident that the charitable deductions provided by estate and gift taxes have
perforrmed important functions in encouraging substantial donations to the
coutry's charitable organizations, both public and private. Toda. these deduc-
tions constitute a highly important, continuing set of encouragements for those
fresh additions to the foundation field which I have already argued to be in
tile public interest.'

Historically. according to a 1969 study, 54% of the assets of foundations in
the $1-10 million size and 46% of the assets of those in the $10-100 million
size derived from bequests as of 196g." 81%"of the capital of community founda-
tions had a similar origin. Available data are too fragmentary to permit an
updating of these figures. But with inter vivos contributions to foundations
clearly down, estates take on heightened importance for the foundation field
as the one remaining area in which tax incentives are conducive to its replen-
ishment and growth. In various quarters proposals are afoot to limit the pro-
portion of estates that may be left to charity free of tax. For the reasons
indicated, it seems to us that the Incentives to charitable giving through bequests
should not be curtailed, and we would hope the members of this Subcommittee
will help to uphold the existing incentives.

Thirdly, let ine comment on the proposal for a. new Assistant Commissioner
for Employee Plans and Exempt Organizations. Ideally, I believe, the supervision
of charitable activities would best be conducted by an independent agency es-
tablished for that purpose, as is the case, for example, in Great Britain where
the Charities Commission performs that function. One of the panels scheduled
for tomorrow will, I understand, be testifying to the Subcommittee on that sort
of approach.

Short of a solution that far reaching, the proposal in the new Pension Bill
appears to us to have much to commend it. As the report of your parent com-
mittee points out. the proposed realignment in IRS should make it easier for
the Service to respect and further the basic objectives of charitable organiza-
tions while Insuring also the effective regulation of foundations in accordance
with the 19109 Tax Reform Act. One feature of the new proposal that we par-
ticularly favor is the earmarking of a portion of the 4% investment tax on
foundations for the costs of auditing and supervision. As previously indicated
we would further urge, however, that that tax be redesignated as an auditing
fee and that its rate be set at a level consonant with the actual costs.

UNM NATION

In concluding, I wish to suggest to this Subcommittee, as I have earlier to the
louse Ways and Means Committee, that the time has come for a new approneh to
foundations by the Congress. In 1909, the American people and their elected
representatives In Washington were deeply disturbed by evidence that certain
foundations had been misused for personal gain and by disclosures of bad Judg-
nient, even, perhaps, irresponsible behavior, on the part of other foundations.

4 Foundations, Private Oiving and Public Policy (Chicago, 1970), pp. 247-244.
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Although the Instances of this abuse and misfeasance were In fact limited, they
were sufficient to place the entire foundation field under a cloud.

Clearly It was necessary for the Congress to act, both to protect the public
interest and to protect the reputation of the many good foundations. Although
as I have testified, I believe some of the controls contained in the Act are
overly restrictive of bona fide foundation activity and therefore not in the pub-
lic's best interest, the task of so regulating foundations that they must neces-
sarily serve the general good of the nation has been accomplished, and on the
whole accomplished well. For this reason, we submit, a new climate of opinion
is now merited, one which recognizes the capacity of foundations to help meet
important human needs. Congress, the Council believes, can properly-and
should-take a hand in establishing such a new climate of opinion. It is time
for Congress to show that it considers foundations a national asset and that it
wishes to give encouragement to their activities.

Never, indeed, have foundations been more needed than today. With many
grievous social problems calling for new, experimental approaches at solution,
with severe cutbacks in the availability of Federal funds, with private sector
educational, medical and social welfare institutions in deep finanical trouble,
the initiative and resources foundations can provide are desperately required.
No longer should they be regarded as marginal institutions operating in a twi-
light zone of official disapprobation. It must be made clear to them that they
enjoy the confidence of the nation's highest legislative body and that superior
performance is needed and expected of them. For their part, foundations, we
believe, will respond to such a new approach and will give their best.

Exhibit No. 1
[From the Foundation News-January-February 19731

A POLICY ON PUBLIC INFORMATION

(The Council on Foundations has undertaken a "national awareness program"
that is designed to inform the public of the positive contributions of founda-
tions to society, and to emphasize to foundations those policies and procedures
that can improve performance.

(The Policy on Public Information published herewith is the first of a series
of statements on issues of importance to the foundation field, which the directors
of the council intend to develop and issue as part of the national awareness
program.)

It Is the policy of the Council on Foundations to encourage foundations to
communicate to the public facts about their activities. To this end, the council
has sought both to assist foundations in the development and carrying out of
individual public information programs and itself to gain public attention and
understanding for the work of grant-making foundations. Although it represents
no new policy, the council seeks to reaffirm with this statement the desirability
of an active information program as part of the normal operations of a grant-
making foundation.

There are a number of reasons why foundations should seek to be open
and informative.

Foundations exist to facilitate the application of private resources and private
initiatives to the public good, and it is this capacity for public benefit which
justifies their tax exemption. This is the case regardless of a foundation's char-
acter-whether it be large or small, an independent, corporate or community
foundation. In this sense, foundations are public trusts and it is incumbent on
them to provide a public accounting periodically and when events of special
moment occur. Federal law and the regulations of some states today require
an annual accounting from each foundation. Those requirements are rudimen-
tary. The normal discharge of responsibility by organized grant-making philan-
thropy should include full and frequent reporting over and above the require-
ments of the law.

Beyond this is the benefit that may accrue to philanthropic endeavors through
open and shared information. Money from foundations, in hundreds of millions
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of dollars each year, supports a great variety of educational, cultural, medical
and other charitable projects. In many cases the benefits from these under-
takings would be extended if they were better known. More coordinated efforts
might be engendered, wasteful duplication might be avoided, additional support
night be attracted and potential recipients would be aided if information about

each foundation's activities were available.
To be sure, needs to be met usually outrun available sources and publication

of a foundation's objectives and activities may, therefore, seem to be only
inviting increased adm-Thistrative burdens. But, in fact, the time-consuming
task of screeniftg grant applications can often be lightened by regular reporting,
foi it can discourage inappropriate requests no less than encourage appropriate
ones. Moreover, when foundations make known their interests they increase
the likelihood that they will gain useful assistance and advice from other parties
concerned with the same problems.

Foundations engage in activities which reach deeply and constructively into
American life. In a vast, complex and fast-moving society these activities may
he misunderstood if not presented clearly or put into perspective. This requires
information to be put forward accurately to the public via the communications
media.

The reticence of many foundations about publicity is often anchored in mod-
esty and/or self-protectiveness. Nowadays, such denials of the public interest
are more likely to be self-defeating than beneficial. The endeavor and accom-
plishments of grantees often merit the greater attention, but foundations should
not therefore spurn recognition for timely assistance given or jobs well-done.
This is not to suggest a publicity program designed to stimulate plaudits; that
would be as wrong as false modesty. Getting factual information to the public
is the objective.

Today in America there is a general disposition to scrutinize, question and
test all institutions. The conviction that foundations perform functions vital to
the well-being of our pluralistic society is not universally shared. In the face of
the doubts, foundations-like universities and chruches, corporations and labor
unions-must be prepared to demonstrate their worth in the effectiveness of
their activities and by making these activities better known. They must be pre-
pared to exhibit their wares in the marketplace of ideas to gain and hold public
understanding, the good will of the people, the support of elected representatives.

For all these reasons, the Council on Foundations urges on all foundations the
value of a public information program. Even the smallest of foundations can
plan and carry forward a realistic program, one appropriate to its size, in dis-
charging its responsibilities to the public, to the foundation movement and to
itself.*

ROBERT F. GOHEEN,
Chairman.

Exhibit No. 2

[From the Foundation News-January 1973]

SOME GENERAL PRINCIPLES AND GUIDELINES FOR GRANT-MAKING FOUNDATIONS

A POLICY STATEMENT OF THE DIRECTORS OF THE COUNCIL ON FOUNDATIONS

(Preamble.-We have often been asked how the directors of the Council on
Foundations view the foundation field and what the Council stands for. This
policy statement endeavors to answer those questions, at least partially, and
we hope it may be useful both to persons responsible for foundations and others
concerned about them.)-
1. Ba8io rational#

The grant-making foundation as an institution is a means whereby nongovern-
mental initiatives and resources can be committed to the service of the public

*The council plans to issue a manual to help foundations implement such programs.
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welfare over time. The foundation ts thus an element in the creative pluralism
of America and is in partnership with all those engaged in the alleviation of
the many human needs felt within our society and the world at large.

Foundations have, of course, no magic keys. But overall, in the many diverse
efforts they support to heal and uplift the human condition, and where possible
to get to the roots of its persistent ills, the contributions of the foundations to
human welfare are enormous. When at their proper tasks, they reflect the
humaneness of America at its best, as expressions and instruments of the out-
going concern for one's fellow man which is so deep in our heritage and is still
so much a part of the nation's best hope.
2. Diversity

Grant-making foundations differ greatly in origin, size, purpose, organization
and mode of operation. In this diversity they correspond to the multiplicity of
society's bona fide charitable needs, and because of it, satisfactory generalizations
about foundations are difficult. Within their general philanthropic mandate, It
is fitting that some foundations should be concerned particularly with the search
for fresh solutions and inonvative lines of development while others center more
on the support and strengthening of existing institutions of proven worth; that
some should favor progressive social causes and others more conservative one§;
that some should focus on local or regional needs while others seek to extend
their scope of effective concern to human welfare the world around. In these
respects no orthodoxy can properly be prescribed for foundtions though parti-
sans of various limited Interests keep trying to do so. The one common require-
ment is an essential public spiritedness. While perhaps an awkward referent in a
cynical age, a commitment to the service of others must nevertheless be the basic
guiding principle for all who direct or manage foundations.
8. Governmental 8upervision and the Tax Reform Act

The capacity of foundations to contribute to the public welfare under nongov-
ernmental management is the basic Justification of the privileges granted to them
by both the Federal government and the states-the most important of which is
the tax exemption they enjoy. For the same reason, foundation trustees are al.
lowed broad latitude as to how they perceive the public good and what elements
of it they wish especially to address themselves to.

Abuse of this privilege in some cases for personal or partisan purposes has come
to reflect adversely on the reputation of foundations generally, and in 1969 it led
to numerous restrictions being put on them in the Tax Reform Act of that year.
The act effectively rules out financial self-dealing by foundation trustees and
officers, requires a greater openness and public accounting from foundations and
properly insists on a substantial current pay-out to charities from foundation
assets. It also contains negative features--particularly a 4 percent excise tax
on net investment income, damaging especially to recipients of foundation sup-
port; a series of provisions discouraging the formation of new foundations and the
enlargement of existing ones; a setting of the pay-out requirement at levels
where It may mean progressive diminution, over time, of the ability of private
foundations to finance the kinds of philanthropic activities they now support;
an immense amount of highly technical regulatory detail that makes the man-
agement of small foundations particularly difficult.

Despite the "overkill" contained in these provisions-which one must hope
will prove open to Congressional adjustment as working experience with the
effects of the Tax Reform Act become clearer-the act's forceful reminders that
foundations exist for the public benefit and must be so directed have to be. recog-
nized as necessary and for the good. The same applies to state regulations af-
fecting foundations where these have been Instituted.
4. Management

Once a foundation is established and given tax exemption, neither the donors
nor trustees nor staff own it. All such parties may and should have a critically
important roles to play in how a foundation defines its interests, selects its tar-
gets and conducts its activities. The essential requirement is that both trustees
and employees recognize their involvement in and responsibility for a public trust
in relation to which self-aggrandisement and self-dealing can have no proper
place.

.? 4
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The degree to which foundation boards or staffs should be diversified in mem-
bership to insure independent views and broad representation of the public pre-
sents difficult questions. The differences in size and scope among foundations
exclude pat answers. Many foundations are being guided with marked sensitiv-
ity and concern by a donor assisted only by several friends or associates serving
as fellow trustees. Yet, generally, diversified boards and staffs will tend to in-
sure the sensitivity of foundations to the needs of segements of the society who
have too often been denied adequate voice and representation. Persons from
minority groups and women, moreover, often have important perceptions to bring
to bear on foundation activities. Their inclusion in positions of influence within
the foundation field is highly desirable.

Whether a professional staff is required by a foundation depends on the nature
of the foundation, Its program, and the time and attention which trustees can
bring to the work. The most important thing is the quality of the work-includ-
ing its sensitivity and its realism-not whether It is done by trustees, professional
staff or consultans.
5. Evaluation and program review

No foundation, however large or small, should be complacent about the wis-
dom and efficacy of its giving program. Each should be constantly concerned to
see how it can improve its performance and make limited resources meet as
effectively as possible needs that generally far outstrip available funding. Pe-
riodic, systematic review and evaluation of program can lead to improved per,
formance by the small, trustee-managed foundation as well as the foundation
which employs staff and disburses substantial funds. The use of outside con-
sultants or review panels will often add to the validity and usefulness of the
evaluation.
6. Disclo.sure

Out of the public trust vested in foundations grows the need to accept the
principle of full disclosure and readiness to share with concerned persons, as well
as with public officials, information about objectives and activities. Too often
foundations have proved inaccessible and their decision-making processes cloaked
in secrecy. Federal and in some cases state legislation now require at least mini-
nial disclosure, but positive steps taken voluntarily to minimize secretiveness
can better show the concern of the foundations to serve the public with sensi-
tivity and good faith.

A concern for informing the public of what its objectives and activities are-
even when very modest-can also often help a foundation's managers gain use-
ful advice and criticism relating to areas of particular interest to them. It also
can forestall inappropriate applicants and the irritation of exaggerated expecta-
tions let down.
7. Cooperation

More cooperative activity among foundations can be beneficial both to them
and to potential recipients of foundation support. Small foundations can often In-
crease their effectiveness by pooling resources to employ expert advice or to hire
a staff which none of them could afford alone. Community foundations and the
larger private foundations can often assist smaller foundations by sharing Infor-
mation and experience.

It is the policy of the Council on Foundations to encourage and extend such co-
operative possibilities within the foundation field. At the same time the Council
seeks to serve as a center for useful information and guidance for grant-making
foundations of all shapes and sizes.
8. Operating relations with government

The law rules out partisan political activities and, with limited exceptions pro-
vided by Congress in 1969, action to influence legislation. Foundations are not
barred from sponsoring the study and discussion of public issues even when such
issues are taken up by Congress and other legislative bodies. And foundations are
fully entitled to inform members of the Congress, as well as other agencies of
government and the general public, of their activities.

Moreover, foundations are entitled under the law to interact with executive
agencies at Federal, state and local levels. Not only may they work in partner-
ship with government agencies, they can promote objective evaluation and moni-
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toring of government programs, and can fund competitive programs in fields of
interest to both government agencies and private philanthropy.

Lk aiiBr 3
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Senator I-IATKE. He have a panel discussion to deal with the over-
view on the role of foundations, and I am delighted to see that panel
headed by a dear old friend of mine, Landrum Boiling former presi-
dent of the Earlham College, Richmond, Ind.; Raymond Wieboldt, the
Wieboldt Foundation from Illinois; and Robert Guenzel, Lincoln
Foundation; and David Freeman, Council on Foundations president.

100
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You gentlemen may come forward and assume your place and pro-
ceed in any fashion which you feel is most appropriate.

I would ask you when you speak to pull the microphone in front
of you, it would help everyone concerned.

Senator CuRTIs. Mr. Chairman I am sure the entire panel is made
up of distinguished people but f do want the record to show that I
welcome here Mr. Robert duenzel, one of our leading lawyers in Ne-
braska, and he has given a great deal of his time to matters of public
interest and public concern, and is well qualified to speak for public
foundations in my State.

Senator HARTrE. All right, who is firstI

PANEL DISCUSSION: LANDRUM BOLLING, FORMER PRESIDENT,
EARLHAM COLLEGE, RICHMOND, IND.; DAVID FREEMAN, PRESI-
DENT, COUNCIL ON FOUNDATIONS; ROBERT GUENZEL, ATTOR-
NEY, LINCOLN, NEBR.; AND RAYMOND WIEBOLDT, DIRECTOR,
WIEBOLDT FOUNDATION, CHICAGO, ILL.

STATEMENT OF LANDRUM BOLLING

Mr. BOLLING. Mr. Chairman and members of the subcommittee,
we are here as a diverse group of representatives of foundations from
different parts of the country with different sizes and styles
of operation.A of us invited to testify before this Senate Subcommittee on
Foundations, I am sure, welcome the opportunity to report on the
activities of foundations as we know them and to try to answer any
questions that might be raised about them.

It is a healthy thing that there should be continuing investigation
and debate over the proper role of foundations in our society.

At the heart oi the debate over foundations--a debate that has al-
ready lasted for several years-is an argument over this basic ques-
tion: Should a private, nonprofit corporate organization be allowed to
hold and manage substantial funds given to it by private donors and
decide on their use in the public interest or should all such funds be
taken over by governmentalagencies for disposition through political/
governmental processes? Some of the earlier issues over foundations
are now settled-thanks to the Tax Reform Act of 1969-and should
have been settled long ago. Foundations can and must meet some mini-
mal pay-out requirement, though the exact percentage is still debat-
able. They should and must avoid self-dealing with trustees or staff
members or their relatives. They should and must refrain from efforts
to influence the outcome of political campaigns. They cannot and must
not be used to enable certain individuals to escape their just and lawful
tax obligations. All of these are, in essence, issues that have been set-
tled. No one with any sense of social responsibility can defend the
abuses by a few foundations that those prohibitions were designed to
correct. i 'I

Today the debate over foundations seems to come down to these ques-.
tions: Should foundations be allowed to exist at all ? Should punitive
restrictions on legitimate foundations be removed? Should new foun-
dations be encouraged ? If the answer to all these questions is yes--and
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I believe it should be-then the public policy implications of such an
answer are fairly clear.

The case for foundations rests ultimately on the case for private
philanthropy in general. .

(1) The importance of encouraging voluntarism in the satisfying
of social needs, of maintaining the human, empathetic feeling of'per-
sonal responsibility in the face of social needs.

(2) The wisdom of decentralization, down to the local grassroots,
of some portion of the tasks of providing our educational, cultural,
charitable services.

(3) The usefulness of having available some alternatives to many
Government services, even where those Government services may be
universally accepted as the norm.

There are many other ways of stating the justification for private
philanthropy-the oldest being the ancient teachings of all the great
religions of the world about the obligation of man-in fulfillmept
of his obligation to God-to give of his resources and his time to aid
the widows, the orphans, the sick, the poor, the oppressed. But even
to secular minds in a secular age it is clear that we become a poorer,
less humane, less responsible, less efficient, more bureaucratic and more
callously indifferent society. if we stifle private initiative and respon-
sibility for philanthropic giving in favor of a Government monopoly
in the' handling of all social needs.

All of this being true, we need a comprehensive, coherent and con-
sistent public policy to encourage private philanthropy. With all the
proper safeguards to prevent selfish abuses, we still need incentives
to encourage individuals and organizations to act upon their chari-
table impulses.

Speaking entirely as a private citizen, not in any way as a spokes-
man for Lilly Endowment or foundations in general, I want to express
strong personal endorsement of the concept that the incentives to
private giving should be broadened and strenghtened so that the lower-
income individual might have inducements for giving comparable to
the inducements afforded to higher-income givers.

It seems to me the whole question of the future of foundations
relates very much to our whole concept of philanthropic giving in
general.Specifically, I would urge the Congress to offer to all taxpayers the
right to make contributions of up to perhaps $100 each to any legiti-
mate IRS-approved educational, religious or charitable organization
,on a full, direct tax credit basis.

It is sometimes pointed out that it is possible for a high-bracket
taxpayer to give a $100 contribution to his charity at a net cost to
him of $30, under current deduction schedules, but that a low-income
taxpayer who wants to give that same amount of $100 to perhaps the
same charity does so at a net cost to him of $70.

This arrangement it is argued is not fair or equitable. It isn't. But
the answer is not to denounce all gft incentives as "tax loopholes"
(an overworked and often misleading swearword in much of the
debate). The answer is to design an equitable system for encouraging
the broadest possible base for philanthropy with suitable incentives
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for both high-income and low-income taxpayers, not to hamper giving
from the larger pools of wealth.

Foundations should and can function-and those I know do function
today-within the bounds of propriety and social responsibility. As
part of the total complex of private l)hilanthropy they not only make
possible useful public services that in most cases wotild otherwise, in
one way or another and often at much greater expense, have to be pro-
vided by tax moneys; they also help to maintain the very pluralism and
freedom of American society.

Rather than being regarded, as they are by some critics, as privileged
and selfish enterprises to be tolerated only so long as may be politically
exp(dient and then laid to rest, foundations should be seen as playing
a permanent role in serving essential human needs and in encouraging
voluntary initiative and private responsibility. Those now in existence
should, under appropriate regulation, be encouraged to continue. And,
under appropriate controls, new foundations should be helped into
being.

Foundations vary enormously in their fields of interest and pro-
grams, as well as in the size of their resources. They, moreover, do not
remain the same. For most of them what they did yesterday is not
necessarily what they are doing today or what they will be doing to-
morrow. They, like other social institutions, try to repond to the cur-
rent. needs of society-a society characterized by constant change and
changing social needs.

'Today, quite clearly, a number of the larger foundations give high
priority attention to urgent issues related to our decaying cities, to
problems of drug abuse, juvenilee delinquency, poverty, family distinte-
gration. At Lilly Endowment we, too, have provided support for a
number of urban projects-minority business development projects in
Indianapolis, street academies for young dropouts in New York, child
care training programs in Chicago, and addiction services and youth
recreation programs in a number of cities. But, at the same time, we
have also felt we should give deliberate attention to the economic and
social needs of small towns and rural areas.

To that end we support self-help economic, educational and cultural
projects in small communities in Alabama, Kentucky, Tennessee, North
Carolina, Indiana, and Arkansas. We have contributed to Indian res-
ervation projects in Arizona and the Dakotas. We are actively explor-
ing the possibilities of investing more of our resources in matching pro-
grams in which people in the forgotten smaller towns and rural areas
are attempting to help themselves.

The roles of private foundations in the fields of scientific research
and medical facilities and services have obviously changed drastically
in the last several years.

The billions of tax dollars for these purposes have tended to per-
suade private foundations to allocate their funds to other fields. Yet,
in spite of that general tendency, the Robert Wood Johnson Founda-
tion, one of the largest in the country, has committed itself to devote
most of its grant money to various efforts to improve the health deliv-
ery systems across the country. It was the Rockefeller and Ford Foun-
dations that stimulated and largely underwrote the extensive research
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and testing programs that gave the world the new super-strains of
food grains flat sparked the so-called Green Revolution.

Sometimes a foundation may play a useful role in applying the
science and technology already available. Today in another place in
this city the privately supported philanthropic organization Africare
is holding a press conference to tell of the drought and famine condi-
tions in the parched areas of several of the sub-Sahara countries of
West Africa-and to report on a recent small success in which an
American foundation was involved. The several million people whose
very survival is threatened by this natural disaster can probably be
enabled in time to win their age-old struggle with the elements through
much more extensive boring of wells and building of large and small
reservoirs and applying more generally both ancient and modern
methods of irrigation. For this considerable planning and financing-
chiefly from governmental sources, including the United States-must
be provided. Meanwhile, what happens to crops that once more are
about to fail?

Based on the use of photographs taken by America's orbiting astro-
nauts and onsite studies by U.S. meteorologists, it was decided that
during the month of September it would be possible to produce the Re-
public of Niger significant quantities of rain by artificial cloud seed-
ing techniques.

The President of Niger, having failed to get help through the nor-
mal international and national governmental channels, appealed to
Africare, a public U.S. charity concerned with African projects. Afri-
care in turn presented a grant request to Lilly Endowment. We were
fortunately able to get a U.S. citizen consultant to make a quick inde-
pendent check on the project through a visit to the area and to secure
reports and recommendations from technical experts. Our executive
committee, accordingly, authorized a grant of $50,000. This made it
possible for two experienced American pilots to ferry two small planes
and the necessary equipment across the South Atlantic to West Africa
and to start the croud-seeding operation promptly. All of this was done
within about 2 weeks after the meteorological survey had been com-
pleted. Fortunately, the gamble paid off. Rain was produced. Some
benefit to this year's crop was provided. Other countries in West
Africa are now officially studying this approach to a partial solution.
to their drought problems.

Senator HARTKE. Let me ask you as an aside, are you sure some of
the rain doctors didn't go ahead and pray at the same time ?

Mr. BoLrNo. I can't guarantee you a thing.
This, as I must point out, can only be called a "small success." It is

certainly not an answer to the long-term famine threat to West Africa.
And it could have been a total failure. Yet we had, as a private founda-
tion, the flexibility to act quickly and the freedom to take a chance.

I might say, we were, and others were, encouraged by Government
officials to make this gamble, even though it was a risky thing, and
insofar as it has succeeded it is going to cut down considerably, im-
mediately on the appeals that are going to have to be made, demands
being made for Government support for famine relief.
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That kind of flexibility, that kind of risk-taking freedom is one of
the significant justifications for foundations-and always will be.

Education is and will remain a major concern of the foundations.
H-ere, too, priorities are shifting. After World War H1 these were
among the high-priority concerns of educational institutions and of
both the Government and the foundations:

1. The rapid expansion of physical facilities to take care of what
were thought to be ever-bulging enrollments.

2. The raising of wretchedly low faculty salaries.
8. The expansion of graduate training in order to turn out more

teachers and more scientists.
With all three objectives America has succeeded-almost too well.
Senator HARTKE. Rave we really eliminated the low faculty wages?
Mr. BoL NG. Well, we have made a great improvement on this.
Senator HARTiTKE. You say with all three objectives we have suc-

ceeded almost too well. I just wonder if the faculty would agree with
that.

Mr. BorII NO. I think in terms of producing more teachers, scien-
tists, building more facilities; the salary thing would be a different
matter, but I think we can say we have succeeded extremely well in
building facilities, expanding graduate training, and these are not the
current issues by the American community.

Senator IARTKE. What is the current issue?
In the strike in Mishawaka, Indiana, teachers' salary is the issue.
Mr. BOLLING. That is in the public school system, I believe, sir,

and there are many differences in faculty salary ranges across the
country. Some of them are still low in many of our smaller colleges.

Senator HARTK,. I understood you to say among the high priority
concerns of educational institutions-you meant in the private educa-
tional institutions?

Mr. BOLTJNG. I meant higher education primarily here.
Senator HARTKE. I see.
Mr. BOLLING. But these are changing. We have built up a tremen-

dous surplus, I think one can fairly say at the moment, of certain kinds
of teachers, certain kinds of graduate facilities. Perhaps they have
been overexpanded.

I am saying that these priorities are shifting.
I speak only for Lilly Endowment When I'say that now among our

high priorities in education are the following objectives:
1. We are concerned to encourage the private colleges and univer-

sities to do a better job of fund raising from their own natural con-
stituencies and to improve their internal management. We are provid-
ing a variety of challenge grants to this end.

2. We want to support efforts directed at greater co-operation and
joint planning between the public and private sectors in higher educa-
tion. As a society we cannot afford endless duplication.

3. We are interested in certain modifications and improvements in
undergraduate education that look toward more explicit preprofes-
sional training and for relating the academic community more closely
to the "outer world"' In that connection Lilly Endowmentohas just
funded the Woodrow Wilson Foundation in launching a program of

23-812-78-6
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senior visiting adjunct professors drawn from business, diplomacy,
journalism and other professions to participate in the educational pro-
grams on a number of smaller and more isolated college campuses
across the Nation. We are delighted that your long-time colleague
Senator Margaret Chase Smith has agreed to be one of the first of
these visiting adjunct professors.

4. At all levels of education we are interested in encouraging a
variety of efforts to improve education for personal value develop-
ment-to use an old-fashioned term, for character development.

One question inevitably raised about foundations has to do with the
extent to which these organizations meet the needs that are represented
in the appeals made to them and in the grants dispersed.

This is the kind of question the chairman raised a few moments ago.
The answer is that inevitably only a very small fraction of the needs

presented to foundations are ever met by the grants made, simply
because most grant requests have to be turned down. It is a kind of
rule-of-thumb that in dollar terms foundations can attempt to satisfy
only something less than 10 percent of the requests they receive, and
my impression is that the correct figure may be even less than 5 percent.
Foundations just don't have and never will have enough money to take
care of more than a small percentage of the legitimate and worthy
requests brought to them. .

One of the questions to which I have been asked to speak is the
question of whether and how the foundations are involving the public
in the grantmaking processes. My answer must necessarily deal with
several types of public involvement.

In recent years the Lilly Endowment Board has been enlarged and
made more diverse. Today it included only one member of the Lilly
family-out of 11 Board members. It has dawn an increasing nuin-
ber of members from business and professional life unconnected with
the other activities of the family, and with diverse interests, back-
grounds and political affiliations.

Obviously, the employed professional staff play big roles in founda-
tion decisionmaking. Even in our relatively small staff (35) we have
professionals drawn from the law, the ministry, education, business,
social welfare service, Government administration, accounting. We
have a healthy representation of racial, religious, and political, socio-
economic backgrounds--and, of course, both men and women. To have
significant input from the broad society a foundation is intended to
serve it needs a diverse staff.,

In addition to the full-time staff, Lilly Endowment, like many other
foundations, makes considerable use of consultants drawn from a
variety of backgrounds. They are used to review rant proposals, to
evaluate funded projects, to advise the board and staff on policies,
even, on occasion, to make detailed recommendations for decision.
They, too, provide a significant input from the broader public.

Perhaps one of the most significant ways in which a foundation can
demonstrate its concern for genuine public involvement in its grant-
making process is through its style of administration. At Lilly En-
dowment we try to operate, insofar as is humanly possible, on an open-
door policy. We are accessible to phone callers and to visitors who
walk in of the street and we are approached by many of both every-
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day. The mail requests and suggestions pour in in unbelievable volume
every day. We endeavor to give every request serious attention. From
time to time, we try to get people with related interests together, as-
sisted by outside experts, to examine alternative approaches to a
given problem. We constantly seek advice from a variety of profes-
sional, cultural, educational, religious and governmental leaders.

Behind all of this rather demanding, at times exhausting, style of
open-door administration, we at Lilly Endowment try to operate on a
philosophy of stewardship, as do other foundations I know.

Let me close with the following excerpts from that statement re-
cently adopted by our board: -

Foundations must be scrupulous, responsible and imaginative in discharging
their trusteeship function. This is not merely noble, it is necessary. Only if
foundations see their work as a public trust, and operate that way, will they
survive. Meanwhile, they have opportunities for significant achievement given to
few agencies in our whole society.

Thank you, sir.
Senator HARTKE. Thank you for an excellent statement.
I think we will proceed with the rest of the statements before we

go to the questions.
Dr. Raymond Wieboldt, you are next. However, you want to move.

STATEMENT OF RAYMOND WIEBOLDT

Mr. WiFrBOLDT. I appreciate the opportunity to present a statement
this morning, Senator.

I am here as a representative of smaller and medium-size founda-
tions-those of us whose endowment and annual giving figures place
us outside the category of the largest 100 or so foundations. We are
different from them in many ways. We don't have large staffs; board
members, like me, are very much involved, on a volunteer basis. The
scope of our grants is.usually limited we often concentrate on sup-
port of organizations in our own local communities. Most of us are
content to respond to requests for grants, rather than initiating
programs.

Beyond such broad characteristics many of us may have in com-
mon, our foundations present a great variety of purposes and ways
of doing things. That's how it should be; foundations play a useful
role in preserving a practical everyday sense of pluralism in America.
Let me describe briefly one example. p

The Wieboldt Foundation was established in 1921 by my grand-
father and grandmother, Mr. and Mrs. William A. Wieboldt. They set
aside $4 500,000 as the endowment for the foundation. We have made
grants through the intervening years totaling $15,300,000 from both
normal income and capital gains. Last year our grants totaled
$718,000 or about 61/2 percent of the $11 million average market value
of the, foundation's assets during the year. Our grants were all in
the Chicago area, largely to organizations and agencies attempting
to deal with some facet of urban problems for urban people. The
foundation has a staff of three: executive director, administrative
director, and secretary.

There have been no further grants to the foundation since the
original grant.
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Many of our grants now and for several years past have been to
,community organizations-groups of citizens who want to get to-
gether and work toward some constructive goals for improving the
quality of life in their own neighborhoods. Money in such cases is
the least important ingredient, compared to the precious value of citi-
zens' energies themselves, but it's a necessary enabling ingredient.
A typical grant of $10,000 or so would be used to help pay for the
day-to-day expenses that have to be Incurred to make a community
organization work.

The activities we fund with such grants cover the whole scope of
community life. Attempts to improve schools through citizen partici-
pation, new ways to create health services, developing new economic
opportunities and job resources, are just a few examples. The com-
munities involved vary a great deal, too; all colors and creeds, all in-
come levels are represented in our current grants to Chicago com-
munity groups.

We also make grants to professional agencies. Some are providing
social services to individuals; we help where we can to maintain sucRi
services and yet also in efforts to find ways to get at root causes of
problems. Other agencies with grants this year are in a variety of
fields-a public interest law firm, a teachers' center, a group working
on the potentials of cable television, a Puerto Rican Cultural Center
bringing the art and craft of silk screening from its island heritage
to Puerto Ricans in Chicago. These grants are investments in new
energies coming forward to enrich our city and try to solve some of
its problems.

It seems to me that this broad scope of activities funded by founda-
tions is one of the clearest differences between the old days of philan-
thropy and the new. Urban people have higher expectations about
themselves and their communities than ever before. Yet our cities are
full of disappointments, full of functions and services that don't work.
Organizations arise in every conceivable field to try to overcome the
troubles, and they deserve attention and respect. Instead of being off
in some corner of society concerned with something called charity, we
are forced to be very much a part of the mainstream life of the city.
From the standpoint of public accountability of foundations, this is a
healthy change. To the extent that we are in that mainstream respond-
ing to needs that are being felt in communities, our priorities reflect
the priorities of the people, rather than some set of priorities we have
invented for ourselves in a vacuum.

We keep in close touch with our grantees. Our executive director
makes this his most important activity, and board members frequently
visit grantees and always receive and read progress rports. We evalu-
ate the consequences of our grants largely through observation; we
know what the grantee is trying to do because we have worked hard
with him to understand and help articulate those objectives. By gain-
ing the grantee's trust and sticking with him, we can see the successes,
and the failures. We don't have much hard data in a statistical sense
because we're not a research-oriented foundation. We are most of all
inter in making grants that will enhance leadership qualities of
people and their abiities to help others. Accomplishments with such
purposes are hard to evaluate. But we can talk about specific new
dialogs being established between police and community, new services
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being won for handicapped children, families being successfully en-
couraged to live in integrated neighborhoods, changes in urban re-
newal plans to reflect community wishes.

I think this close relationship with grantees is a style of practice
that more and more foundations are turning to. We must, if we are
going to be in touch enough with what's going on in our communities
to make intelligent choices about grants.

We are also communicating more among ourselves. In Chicago, for
instance, we have established the Chicago Foundation Group this
year to exchange information, learn from each others experiences,
and help each other look at new opportunities for making our founda-
tions useful in the public interest. About 40 foundations have been
actively involved so far; the total amount granted by these 40 foun-
dations in the most recent reported year was slightly more than
$19 million. We have had meetings so far about how to comply with
the Tax Reform Act, an analysis of where we as a group are giving
our money, and what some of the options are in making grants to
help work on urban problems. This month we will have a joint meet-
ing with representatives of the National Endowment for the Arts,
a nuts and bolts session on administrative practices in handling grant
requests, and a meeting on how foundations can best relate to colleges
and universities and vice versa. I feel the enthusiasm being shown by
foundation board members as well as staff members, and the tangible
benefits we can all see coming from the experience, are good inica-
tions of the sincerity of foundation people trying to make founda-
tions useful in our community.

The Wieboldt Foundation publishes an annual report and at least
two interim lists of grants each year. We have published a report
every year since 1921. We distribute these reports broadly in the
community so people can know what we're doing. We are anxious to
show that we are available as a resource. I spoke of being in the main-
stream; we spend more time in evaluating requests and performances
out in communities with community people than we do in the office.
When we get an applicatioii from a community group, we insist on
finding out where that group stands in the community, who is involved,
and to whom they are accountable. We feel that only in that way can
we begin to be properly accountable to the community ourselves&

The Chicago Foundations Group is also helping us and all the
other foundations establish closer community relationships, not only
because that's one of the major points of encouragement among the
group but also because we involve public representatives in our meet-
ings. We find that when a dozen foundation representatives get to-
Vether with a dozen community people involved in urban programs,
for instance, the conversation can be a great deal more open and en-
lightening than the conventional 1-to-1 relationship. Everyone in-
volved can get a clear idea of his community responsibilities.

I can't let this occasion go by without remarkingt on the 1969 Tax
Reform Act. We find the new regulations fairly easy to live with; we
are experienced enough and perhans large enousih to know how to
comply with concepts such as expenditure responsibility without undue
anxiety. We fear for the smaller or less experienced foundation.
however; we beseech the Government to work constructively with
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foundations and encourage them, rather than run them out of busi-
ness with a lot of threats and redtape. As far as the tax is concerned,
we pay it with great misgivings. The $15,000 we paid this year meant
at least one major grant we couldn't make; we were that much less
effective as a useful community resource. We ask that the tax be
eliminated or substantially reduced.

Thank you for the opportunity of appearing before you on this
panel; I'd of course be glad to answer questions and help in any way I
can.

Senator HAmmwe. All right, thank you, Mr. Wieboldt, and now Dr.
Robert Guenzel from the famous State of Nebraska.

STATEMENT OF DR. ROBERT GUENZEL

Mr. GMUNZEL. Thank you, Mr. Chairman, I am Robert Guenzel, a
director of the Lincoln Foundation, a community foundation, and I
am here on this panel as a representative of the community foundation.

A community foundation is a different type of entity, although a
foundation from the private foundations in'that a private foundation
makes grants generally over as wide an area as it chooses. A com-
munity foundation is limited generally in its grant-making activity to
a particular community although that community may be regional in
nature.

The guidance of the community foundation likewise comes then
from that same geographic area so that the community foundation
should have and must have on it a broad representation from the com-
munity. When community foundations were initially programed, they
were considered to be sort of an adjunct or complement to the com-
munity chest or the united fund agency in many instances: however,
since 'the development of community foundations, they have pro-
gressed, and that is no longer true. We have had a substantial shift t in
the past years, particularly since the Second World War, in the activi-
ties of the community foundation, away from this type of program and
into innovative programs involving fundamentally high-iisk pro-
grams in the community, and I think today all community foundations
recognize that their activities should be directed to those areas of new
programs where those programs cannot be undertaken by govern-
mental agencies because they are unproven and where they cannot be
funded thIrough the ordinary united fund agencies because they are
not established.

For example, one program that we funded with a very small grant
was in a Veterans' Hospital i Lincoln. They were conducting a re-
search program on alcoholism. They found that within the framework
of permissible purchases by the Veterans' Administration bourbon
whiskey was not included, and we provided the funds to purchase a
case of whiskey so they could conduct their research program.

Senator HATKE. Being Chairman of the Veterans' Affairs Commit-
tee, coming from a State which still outranks Kentucky in the amount
of bourbon being bottled, I am not too sure how I feel about that
[Laughter.]

Let me say to you, this field of alcoholism is still the No. 1 drug
problem of America, so I commend you for it.
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Mr. GUENZETL. In addition to that, the Linc.,'A Foundation also made
a grant perhaps of more seriousness than the research grant, in that we
financed a study which resulted in the problem of hard drugs and marl-
huana in the community being placed into the already existing pro-
gram on alcoholism, so that we have a single entity which handles the
problems of alcoholism and the problems of the use of other types
of drugs in the community.

Senator HAzItTKE. Thank you.
Mr. GUENZEL. I think it also important from the point of view of

a community foundation that the foundation, because of its broad
community membership, not only make grants in local areas, but it
reject grants, and that rejection is sometimes more important to the
community than the making of the grant, because within the frame-
work of the community foundation the foundation should know the
other entities, other organizations in the community that are under-
taking programs so that if someone comes in with a new idea perhaps
there is already an existing place for that new idea, and that new
programs in the community.

For example, the alcoholism council already existed, already was
dealing with drug problems, that was an existing agency already
funded, much better equipped to undertake the total drug program
than establishing a new agency that would compete for funds for a
portion of the drug program.

Senator HARTKE. I understand that. I hear you and I would like to
command you for it, but I point this out to the foundations generally
as a problem that you must concern yourselves with ultimately. It
involves the whole question I referred to earlier about the philosophi-
cal approach. A foundation may have a positive function in society, but
this ne ative function can be as serious in its implications.

In otier words, if, for example, a prestigious foundation refuses to
proceed with it, they may have the effect of preventing what really
needs to be done.

Mr. GUENZEL. Indeed, Senator, this is true and this is one of the
problems that foundations have and it is particularly a problem in
a community foundation where, if this broad representation of the
community should reject a program, it can be construed by the re-
mainder of the community as a disapproval of the program.

Senator HARTKE. Let me give you a specific which everyone on my
staff would advise me not to mention. They would say why get your
nose into something in which you are not primarily concerned? As I
have indicated before, we have in Indianapolis an issue which is at
least the No. 1 issue in the community, and that is school busing
because the simple fact is that it is going on through the courts and
has engendered opposition to the point where they want to circulate
a petition for the impeachment of the judge and the Supreme Court.
So it is certainly not a matter which is without controversy.

Now, what if, for example, there was a request that came to the Lill-
Foundation to make a study upon the question of whether or not this
issue is being met in the proper way and they refused to do the study?
Couldn't that be interpreted in effect as a decision by the foundation
that maybe the decision by the court was wrong?

,j Mr. BOLLIXO. I am happy that you said a theoretical kind of sitna-
tion. That is, of course, as you know, Senator, a very active hot issue
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in Indianapolis and our State. We are studying this kind of question
with a number of groups, what can be done that would be constructive
in trying to deal with the total problem. So, yes, you're quite right if
you say "No"; you may then discourage other constructive efforts,

On the other hand, the first proposal made to you may be only the
beginning exploration and you may need to get several different groups
together and get their ideas and then together find out what is to be
done. I think that here is where you really need the wisdom of Svio.

C mon, which none of us has, but in dealing with many of these con-
troversial questions, on the one hand, we must avoid preemptory turn-
ing down an idea because it is diicult or controversial. On the other
hand, we need to be wise enough to exercise some long-range views
about what are the kinds of issues that have to be dealt with and try
to make sure that you get the input from many different relevant
groups as you can in order to proceed.

So sometimes the best thing you can do is delay while you gather
the facts, and I think one of the places where foundations have not
done their job well enough, they have tended to react to immediate
appeals instead of saying: Let's look at the problem and try to find
out the best way to get at that problem.

Mr. GU 1KEL. With relation to public involvement, obviously in the
community foundation, the problem is not as acute, because of the very
nature of the community foundation, as it is with other types of foun-
dations. By its very essence a community foundation can exist only if
the public is involved.

The funds for the future of the community foundation are a con-
tinuing and ongoing thing; there must be a flow of funds from the
public. Only if the public has confidence in the community foundation,
ously through not only the broadening of the membership of the com-
munity foundation but through the use of news media.

At the Lincoln Foundation we have involved the public continu-
ously through not only the broadening of the membership of the Com-
munity Foundation but through the use of news media.

All of our meetings are open to the news media and news media are
oiven notice of the meetings along with the regular members of the
board, and news media attend all of our meetings. I really shouldn't
hold that out as being some great thing that iwe are doing- we are
selfish and greedy, and this gets us newspaper publicity without the
problem of purchasing advertising.

I cannot close without drawing the attention of this subcommittee
to one fundamental problem the community foundations have with
the Government.

Following the passage of the 1969 act, the Government administra-
tion devoted its attention properly to the immediate problems of de-
vising regulations for private foundations. Thereafter they followed
up with the regulations relating to community foundations which
were not initially published until I think, early in November of 1971.

Subsequently, a hearing upon those regulations was held on Decem-
ber 7, 197t1, and those proposed regulati-ns were withdrawn. To this
date the regulations on the 1969 act for community foundations have
not been published. We lack guidance'where to go. There have been-I
think I am correct-no new community foundations established be-
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cause there are no regulations to guide the establishment of community
foundations. The increase in funds flowing into community founda-
tions has been held up pending these regulations, and it has been diffi-
cult for community foundations to grow since the passage of the 1969
act.

Senator HAMRME. I think that is a very legitimate complaint.
Mr. GUENZEL. We would hope that we could have these regulations

published.
I would like to add to the written statements submitted this booklet

or pamphlet, which contains additional data with relation to the
grants made by the Lincoln Foundation as well as containing the an-
nual report which, as has been-stated, we fully believe in and-we have
published an annual report every year since our formation.*

Senator HArTKE. They will be included by reference.
Thank you.
David Freeman, Council on Foundations.

STATEMENT OF DAVID FREEMAN
Mr. FREEMAN. Thank you, Mr. Chairman.
Mr. Chairman, I am also president of a relatively small foundation,

the Southern Education Foundation, about which I will have some-
thing to say later in my testimony. I welcome the opportunity to ap-
paar before this committee and address some of the questions which
the committee has suggested for this panel.

Since my fellow panelists have already described the activities of
three different types of foundations, let me round out that part of the
picture by describin a fourth type--the special purpose foundation.

The Southern Education Foundation, which traces its founding
back to the Peabody Fund, established in 1867, has ais its purpose the
improvement of educational opportunity for blacks in the 13 South-
ern States. With an integrated board and staff, it has pursued this
purpose through scholarships, graduate fellowships, internship pro-grams which it administers itself, conferences, publications and
grants.

Here we make distinctions from the private operating foundation in
that we are a grant-making foundation still, even though we have a
special purpose.

The staff, based in Atlanta, keeps in close touch with State and
local educational authorities as well as with southern colleges and uni-
versities and attempts to gear both the operating and grant-making
parts of the foundation's program to current needs in the field.
. One example 'of the kind of thing this type of specialized founda-

tion is able to do relatively quickly with limited resources was the
preparation and distribution, shortly after passage of the Education
Acts of 1964-65, of a looseleaf service which held predominantly
black colleges in the South to obtain their share of Federal funds.
Those pieces of legislation, as you may remember, are very complex-
this was an attempt to get a diagnosis of that legislation out to that
particular part of the educational area as promptly as we could.
Another more recent program has helped several Southern States to

*The material referred to was made a part of the official files of the subcommittee.
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train teachers for the just established preschool and kindergarten
programs in their public schools. As is true with other special pur-
pose foundations, this type of activity makes the staff members them-
selves valuable resources of information, both for other foundations
and for educational institutions.

Now let me shift gears and discuss specifically the types of rela-
tionships that exist between, foundations and the way in which these
relationships seem to- be developing. There are three principal types
of cooperation which the Council on Foundations has identified, and
which it makes every effort to support. The first of these is coopera-
tion between smaller unstaffed foundations to enable them to employ
professional help in their grant-making programs and administration.
The Southern Education Foundation itself is an early example of
this, since it represents the merger of three funds with closely allied
purposes and has since 1937 operated as a single entity with a profes-
sional staff.

There are much more recent examples where a number of small
foundations have banded together and have been able to hire for the
first time a full-time person.

Recently, a second pattern of cooperation has developed. In such
areas as ]Roston, Hartford, Chicago, Los Angeles, Minnesota, Michi-
gan, and New Hampshire individual foundations and corporate givers
have formed associations. Together they engage in small staff to im-
prove their fact gathering capability, analyze area needs, and to main-
tain contact with Government grant-making agencies, the public and
applicant agencies and institutions. Such associations don't make grant
decisions for their members but rather help them to get the facts they
need to make their own decisions.

Frequently a community .foundation in a particular city serves as
the initiator of such groupings of foundations and helps with some
of the initial administration expenses. That happened in Boston and
Hartford.

These two types of close cooperation relationships are logical solu-
tions to some of the problems smaller foundations face in meeting the
new administrative and program requirements of the Tax Reform Act.

Another type of cooperation, one which the associations of founda-
tions also frequently employ, is the pooling of grants from several
foundations to finance a particular project which no one of them is in
a position to fund itself. Here the pattern has been set by several of the
largest and best known foundations, which have jointly supported
very large and important philanthropic activities. One example worth
mentioning is the "green revolution'--the extensive work in the devel-
opment of new strains of rice and grains initiated by Rockefeller
Foundation but now supported jointly by that foundation, the Ford-
Foundation and others. Another more recent effort to work toward the
solution of a major problem of our society is the formation of the Drug
Abuse Council in 1972 with funding from the Carnegie Corporation,
the Ford Foundation, Commonwealth Fund, Equitable Life Assurance
Society and the Henry J. Kaiser Family Foundation.

Many other examples could be given of cooperative grant-making
not only between foundations but between foundations and Govern-
ment agencies. The development of the matching grant technique, now
widely used in a number of Federal programs, often requires this kind
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of cooperation and a recurring theme at the council's amual meetings
is that of cooperation in program areas with Government.

As the earl ier speakers on this panel have suggested many founda-
tions are studying the composition of their boards and their methods
of reaching policy decisions, in order to be as responsive as possible
to the public interest. In some instances this has meant a broadening
of the membership of foundation boards to include members of minor-
ity groups and increased representation of women. Other founda-
tions have developed and used effectively a pattern of advisory com-
mittees and consultants to better inform their boards and staff of
the needs in particular program areas. In this connection, the council
recently circulated to member and nonmember foundations the result
of Gallup survey on public attitudes about foundations and the pro-
grams that the public wants foundations to support.

Since there are never enough funds in a particular foundation to
meet all of the meritorious requests which a foundation receives, it
is often difficult, and some feel unwise, to have direct representation
of prospective grantee organizations on a particular board, but foun-
dation eaders are acutely aware of the need to respond as flexibly as
possible to the opportunities and needs presented to them.

Finally let me add a few brief words to what Mr. Goheen has al-
ready said on the subject of informing the public. The council and its
sister agency, the foundation center, have long recognized the need
to provide much better information about foundations to the general
public as well as those who seek foundation grants. Since the passage
of the Tax Reform Act with its requirements for disclosure of the es-
sential facts about every foundation, both organizations have re-
doubled their efforts to encourage and assist organized philanthropy
in telling its story. Specifically, the foundation center, which main-
tains libraries in New York and Washington, is now in the process of
establishing regional collections of material on foundation grants,
With a goal of 50 such collections throughout the United States. In ad-
dition, the foundation center has developed a capability to provide
grant information on demand from a. computerizeddata bank and has
stepped up its publications program.

The council cooperates with the center through the publication
in each issue of Foundation News of a grants index listing current
grant activities divided by subject categories. In addition to ti'e policy
statement on the importance of public reporting referred to in Mr.
Goheen's testimony, the council has recently published a handbook on
public information which has been widely disseminated to member
and nonmember foundations, and will later this year be conducting
the third in a series of workshops on the how-to-do-it aspects of public
reporting. The council's annual report, in addition to covering its own
activities, attempts to present each year a picture of grant-making by
a wide range of foundations, large and small.

In all these efforts. we have been encouraged by the response of our
members, but there is still much to do. At the last count, only some
350 of the grant-making foundations were publishing reports of their
activities beyond the reports required by the Tax Reform Act.

As you've* heard this morning, foundations do have interesting and
positive stories to tell about their activities. We hope that many more
of them can be led to effective and frequent public reporting.

Thank you.
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[Supplementary questions submitted to Mr. Freeman follow:]

Question 1. Should there be a requirement that evaluation of the results of
programs involving grants in excess of a statedd sum be made by an independent
agenoy-similar to the audit of businesses by certified public aooountan*s? (For
example, private agencies specializing in evaluation of foundation programs
and registered with the Internal Revenue Service could be developed to per-
form this service.)

Answer. My answer is that while in fact foundations do on occasion use out-
side agencies to evaluate their programs, just as government agencies do, the
evaluation techniques now available are not sufficiently developed to warrant
any formal required program. This does not mean that there is no evaluation
process available, however, for both public and private programs are in an
important way evaluated by the public. Those that prove themselves as success-
ful means of solving problems or providing new services are frequently recog-
nized as such and supported, either by increased governmental appropriations
where the programs are of such dimensions as to require expenditure of tax
dollars, or by increased private support. Often a combination of public and
private support may take a demonstration project that has shown real promise
and expand it for either a wider test or for delivery of the needed services.

A high degree of interest is being shown by both governmental agencies and
foundations in the evaluation process. It is interesting to note that few people
would claim any high degree of accomplishment for evaluation programs, at
least at. this point in the development of evaluation techniques. At our annual
conference last May in St. Paul, one of the best attended panels concerned the
evaluation process and Mr. Joseph S. Wholey, Director of Program Evaluation
Studies of the Urban Institute, was the principal speaker. His general observa-
tion, based on practical experience, was that while the potential usefulness of
evaluation is great, the utility of the information produced by evaluation re-
mains low in most cases.

It should also be noted that evaluation must be tailored to the type rather than
the size of the grant. Thus a major grant for construction of a new library at
a university, or the endowment of a chair there, would not need the same type
of evaluation, if any, which a new experiment in treatment of drug addiction
at the local level might Involve, even though the latter, as a pilot project, might
require only a few thousand dollars a year for one or two years in order to
demonstrate its capability of accomplishing results.

Question 2. To what extent are private foundations involved in the business
sector-that is, to what extent do they have a decisive influence on corporate
management? Has the 1969 Tao Act lessened this impact to any significant
degree?

Answer. My answer is that while there is no evidence that foundations have
had d wide influence on corporate management as a general factor in the over-
all economy of the country, whatever influence they may have had in specific
situations is already being lessened. When the Tax Reform Act provisions have
come fully into effect, any such impact will have been still further reduced.

See. 4943 of the Tax Reform Act, requiring gradual divestiture of "control"
stock in corporations, has been In effect for the past three years. Except for
foundations which have been created since 1969, the impact of this provision
of the Act has not yet been fully felt, since the tax-writing committees of Con-
gress recognized the difficulties of divesting control stock and provided for
transition periods varying from 10 to 35 years for foundations which were
created before the end of 1969. However, we have already seen considerable
movement in "one-stock" portfolios, caused at least as much by the necessity
of meeting the pay-out requirements of Section 4942 as by the divestiture require-
ments themselves. According to an informal tally which we have been keeping
at the Council, during 1072 publicly reported secondary distributions of stock
owned by foundations totalled over $925,000,000 in value.

On October 2nd, the second day of the hearings before your subcommittee,
the Council held an informal seminar on divestiture procedures, which was at-
tended by representatives of some twenty-five foundations of all sizes. There
was great interest in various alternate means of disposing of control stock, with
the objectives of maximizing return to the charitable foundations and minimiz-
ing impact on the general shareholders of the companies involved. ,
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The need was expressed at the seminar to have final regulations promulgated
under Section 4948 as soon as possible, since the Act does contain one early
deadline relating to divestiture. Any divestiture transactions between the founda-
tion and the "controlled" corporation must have been completed by the end of
1974 in order to take advantage of an exception provided for such transactions
from the self dealing provisions of Section 4941.

It is worth noting that while the Act generally requires only the reduction of
the aggregate holdings of the foundation and of so-called "disqualified per-
sons"-to 20%, many foundations are proceeding to reduce their holdings In any
one corporation to 2% (the de minimum holding allowed by Section 4948) in
order to avoid possible penalties which may be Incurred when a "disqualified
person" not under the control of, and sometimes perhaps not even known to the
foundation, purchases additional shares of the corporation's stock.

Question 8. Are corporations adequatelV Involved in charitable giviot If not,
what could be done to encourage them to participate more?

Answer. Certainly aggregate corporate giving has never approached 5% of net
income, the level permitted for corporate charitable deductions. The best esti-
mates available from the Conference Board and the Council for Financial Aid
to Higher Education indicate that corporate giving has seldom gone over 1% and
that In recent years the percentage of giving has actually fallen below 1% sev-
eral times. Thus many believe, and I personally share their view, that corpora-
tions are not as Involved In charitable giving as they should be and that a
measure which would provide additional Incentive for their giving, would
strengthen the whole private non-profit sector. - ,

In fact, In one particular area of giving; a provision of the 199 'Act actually
discouraged charitable contributions by corporations. This discouragement was
felt to a great extent by church organizations and others involved in provision
of direct relief to disaster areas and tO the hungry peoples of underdeveloped
countries. I refer to the provisions which reduce the fucentive for corporations
to provide, through such agencies, the gifts in, kind which had formerly repre-
sented an important part of the direct relief supplies which such agencies
furnish. The testimony presented before the hearings of the Ways and Means
Committee on this topic last April might be of Interest in this connection and I
attach excerpts from that testimony for your possible interest.
.One suggestion for Increasing the Involvement of corporations In charitable

giving has been made by Waldemar Nielsen, author of the recent book "The
Big Foundations," in testimony which he presented last spring before the Ways
and Means Committee. At that time Mr. Nielsen proposed that only when cor-
porate contributions reach a floor of 2% should they be permitted as deductions.
It is problematical whether such a proposal would in fact increase giving-it
might have the reverse effect, Just as the increase In the standard deductions for
Individuals has removed tax incentives for giving for many millions of taxpayers.

Perhaps another way to Increase the charitable giving of corporations would
be for tWe Finance Committee to take testimony from representatives of the
handful of corporations which have In fact come close to or achieved the 5%
allowable deduction. It would be Interesting to learn from such individuals as
J. Irwin Miller what the rationale has been for the very generous giving of the
Cummins Engine Company and whether he feels that It has been good business
as well as good corporate citizenship.

I have welcomed this opportunity to continue discussion with your Com-
mittee on the Important Issues which were raised by the recent hearings and
would be glad to expand further on any of the points mentioned above should
you or your staff so desire.

Sincerely,
DAvWD F. FREEMAN,

President.

Exceum FROM STATEMENT Or BisHoP. EDwAw E, SWANSTROM

CONTRIBUTIONS FROM INVENTORY

Under an amendment to the charitable contribution provisions of the Internal
Revenue Code enacted In the 1969 Tax Reform Act, deductions for charitable
contributions of so-called "ordinary Income property" were limited to the cost
basis thereof. This was a change from the prior treatment of such contributions
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under which a taxpayer was allowed a charitable contribution deduction for the
fair market value of the contributed property.

It has always been the practice of ACVAFS members only to accept gifts of
property that will be put to use in the conduct of their tax-exempt purposes
(religious, charitable, etc.) or will be distributed by the donors for actual char-
itable purposes. The size of gifts of Inventory or other ordinary income property
that the voluntary agencies received prior to the enactment of the amendment to
Sec. 170(e) have significantly diminished.

The 1909 change of the Internal Revenue Code was thought necessary because
of the large tax benefit accorded contributors of such property as compared with
cash contributors. In addition, specifically with respect to Inventorlable assets,
there seemed to be some thought underLying the 1909 amendment that the public
was not getting its money's worth-that is, the property received by charity in
consideration for the charitable contribution deduction was not of sufficient value
to society to Justify the large tax subsidy accorded by the charitable contribu-
tion deduction. This thinking was supported in part by evidence, documented or
otherwise, that charities were induced to accept property that was virtually
worthless to it or that it had no Immediate intention of using for active charitable
purposes because the goods were given to It free and therefore there would be no
reason to refuse such a gift.

'The American Council cannot testify to the practices of other charities-
though It believes that the practices of most public charities were the same as
member agencies.

The American Council believes that a further amendment to See. 170(e) can
be enacted that would eliminate any possible loopholes and unwarranted tax
benefits, while continuing to provide incentive to donors to maintain contribu-
tions of inventoriable assets. The American Council can find no Justification for
the complete removal of financial incentive to donate such property. In fact,
present Section 170(e) offers manufacturers a financial Incentive to discard such
property-thereby eliminating the availability of foodstuff, medical supplies and
the like from the world's needy.

The American Council believes that its goal of maintaining incentives while
eliminating tax loopholes can be accomplished first by adopting the principles
of legislation proposed by Congressman Carey in the last Congress. Mr. Carey's
bill would allow a deduction in the case of "ordinary income property" equal
to the cost of the property contributed plus one-half of the difference between cost
and-fair market value, this to be applicable If, bwt ottiy if, the recipient charity or
other organization exempt under See. 501(a) and described in See. 501(c) (8)
certifies to the donor that the donated property will be put into use or distributed
by the donee for its tax-exempt purposes before the close of the year following
the year of contribution. If no such certification is obtained by the donor, no
contribution for an amount in excess of cost would be allowed.

Senator HAR=E. It is now 12:30. i wonder if the members of this
panel or the second panel would be inconvenienced if we reconvene
at 2 o'clock?

Any of you pressed with an engagement to make sure the founda-
tions keep running?

All right, the committee will recess until 2 o'clock.
[Whereupon, at 12.80 p.m., the subcommittee recessed, to recon-

vene at 2 p.m., the same day.]

Arxrlnoox SEssIoN

Senator Curns. I believe since the panel are all here and I have a
few questions to direct to the panel, and by this time I am sure our
chairman will be here.

I might ask you, Mr. Wieboldt, do you mind telling us what was
the form of the original contribution made by your grandparents to
establish a foundation?

Was it cash or was it stock?
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Mr. WIEBOiDT. I believe it was real estate, Senator.
Senator CunTis. It was real estate?
Mr. WIwnLnr. Yes. I was 2 years old at the time.
Senator CuRnIs. I realize that, but you perhaps have familiarized

yourself with the record.
Mr. WIEmOLDT. That is right. There was an entity known as the

Wieboldt Realty Trust, and I think that was gobbled up by the foun-
dation at that time.

Senator Cunrris. I am very much interested in the establishment of
new foundations, and that is the reason for these questions.

Do you know whether or not some years elapsed between the creation
of the foundation and the making of substantial grants or gifts?

Mr. WinoiDT. The granting was immediate. The policy at the time
was the distribution of the entire income.

Senator CRTmS. Then over the years has there been a divestare of
the corpus and reinvestment in other matters, or what can you tell us
about that ?

Mr. WIEBOLDT. Yes. Originally, the real estate was in the form of
mortgages and land that was sold off over a period of time. Some of
the mortgages, I think there are two indldual apartment-building
mortgages that are left. We established a policy of divesting our-
selves of all of the real estate and getting into equity investments
many years ago, in the middle thirties, and we are now entirely in
equities. I think about 6 percent of the fund is in Government bond
for purposes of servicing the grants when they come due. It is the
equivalent of cash. And the rest is in equities.

Senator CURTIs. Has the foundation operated any business as such
Mr. WIEBOLDT. No.
Senator CUmRTs. I believe you said that this foundation originally

was established for $2.3 million, something like that?
Mr. WIMaor. Four and a half million.
Senator CuTims. And the grants up to date exceed $15 million ?
Mr. WIEBOLDT. $15.3 million, yes.
Senator CURTIS. And about what is the corpus now ?
Mr. WIEBOwT. About $11 million at market.
Perhaps this is appropriate at this moment to ask whether I could

enter our 1972 annual report in the recordI
Senator CuRrs. Veryhappy to receive it.
It will be an exhibit rather than reprint it. It will be an exhibit

available for the committee and their staff.*
Mr. WiEBoLVr. This has a complete list of our investments as well

as grants in it.
Senator CumrIs. Do you have any particular recommendation for

changes in the 1969 laws that relate to foundations ?
Mr. WIEBOLDT. I alluded to the one thing, that of the tax, in my writ-

ten statement,. It has the effect of reducing our granting by in effect
one grant-one $15,000 grant per year. &

Senator Curmns. You pay approximately $15,000, you did pay?
Mr. Wixwowr. Yes, sir.
Senator CvRns. In excise tax?

*The report referred to was made a part of the official files of the subcommittee.
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Mr. WaioLur. Yes. As far as the mandatory granting is concerned,
at the time the law was created we went back 15 or 20 years and found
only in the 1 year had our granting gone below 6 percent. This has
not been a hardship on us.

Senator CtRis. But you happen to have foundation holdings which
were subject to a sizable capital gain increase; is that true?

Mr. WiBOLw. Because o the fact that we are in equities to a great
extent, yes. Wte did not hesitate to go into capital to make grants. I
think the way I phrased it in my remarks, we are comfortable with the
total return concept.

Senator Cu rs. Mr. Guenzel, in your paper there were some facts
and figures about small donors to the Lincoln Foundation. Will you
elaborate on that a little bit ?

Mr. GUENzEL. Yes, those donations are solicited for a program
called the Book of Memory Program, which is a program that I think is
familiar to many types of charitable institutions throughout the
United States. Upon the donation of a dollar, $5, $10, the individual's
name is written into a large permanent volume which is displayed
around the city of Lincoln. It will be displayed in the lobby of banks,
presently it is on display in the lobby of the Community, ServiceBuilding.

Of course, there may well be received into that fund more than a
single donation with reference to a particular individual. Most fre-
fluently these are individuals who are recently deceased, although that
is not always the case, and I think the largest amount we ever received
in connection with any individual would be in the neighborhood of
$60J, but that would have come in $1 to $10 gifts.

This program has been publicized through the use of the Book
of Memory at various places throughout the city.

Senator CuRnis. What is the total that you added to your founda-
tion as receipts by reason of these small gifts?

Mr. GuENz;z. About $118,000.
Senator CUnRns. What has been your average earnings on your en-

dowment fund?
Mr. GUENZIEL. Off the fund ? We get a return that varies, but be-

tween 5 and 7 percent.
I think I should say, Senator, that because of the nature of a com-

munity foundation, we look to a continuing gift program so that our
disbursements, as Mr. Wieboldt said, really are not limited to solely
return on the investments in the community foundation.
' Senator CVtrrs. In other words, assuming a 6-percent return, this

great number of small contributions are providing for something in
excess of $12,000 a year that might be disbursed for good causes in
perpetuty, isn't that rightI

Mr. GUENZEL. That i correct.
Senator Cutris. So you provide a vehicle 'for donors where it

wouldn't be practical at all -for them to make any arrangement for
the handling of their gifts?

Mr. GUMzEL. I think, Senator that you have stated concisely one
of the purp of a community foundation. It is to enable the small
donor to put his funds with those of other small donors and have the
total utilized for the good of the community.
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Senator Cuwzs. What is' the nature of the investment of the* sum$8 million in your fund# - : :: ':

. Mr. GuZXZErL. That figure is misleading because a substantial por-
tion, almost half of the total is involved-in the community services
building that we have which was built by a donation to the founda-
tion for the -urpose of housing all of the Community Chest or United
Fund agencies in the city of Lincoln, and we now have in that build-
ing at a very low rent figure all of those United Fund agencies.-

Senator Cuwrxs. That is about half?
Mr. GUZJEZEL. About half. The remainder then is hand#4ii *fi fust

by the two banks in Lincoln" having trust departments, and the inuest-
ments, the total investment policy, with the overall direction 6f the
board of the Community Foundation is in the hands of those trust
departments.

Senator Cu~ns. Is it carried as part of what they call common
trust shares?

Mr. GUENZEL. Generally not.
Senator CURTIs. Is it handled as an individual account?
Mr. GUENZEL. Yes, and there may be, we do have specific funds

established within the framework of that, and this is generally true
of community foundations, so that you may have a donation or a gift
or a bequest from a particular individual that is of sufficient size that
it is kept as a separate fund within the trust department.

Senator Curris. Now, are there any of the provisions or require-
ments of the 1969 law or any other law that fall upon private founda-
tions that do not fall upon public foundations such as yours?

Mr. GUNZEL. Yes, Senator.
Senator C&rs. For the record, would you name them
Mr. GU1mNZF Well, the problem of the payout, for example, falls

upon private foundations so that private foundations are required to
follow the payout provisions where a public foundation, qualified
public foundation, is not.

Senator CURTIS. What is the situation with reference with the tax?
Mr. GUFZEL. The public foundation is not taxed on its return.
Senator CURTIS. Before I turn the gavel back to the chairman, there

are many points I agree with, but I won't take time to go over them
all. The papers are very good.

Dr. Bolling, you made a remark that presents a very important
problem to the tax writing commitees of the Congress. 3.ou alluded
to the fact that when some taxpayers contributed $100 they had a tax
benefit of $7, others maybe $20. This isn't a question, but I want to
call it to your attention because it certainly points up the problem we
must face here.

If a married couple have $4,000 income, they are in the 19-percent
bracket. Their taxes would be $760. If they gave $100 away, they re-
ceived a $19 tax benefit. But that is 21/2 percent of their total taxes paid.
They reduce their taxes by 21/,2 percent.

A couple that makes $4,400 are im the 50-percent bracket. It is true
if they gave $100, they would receive a $50 tax benefit, but they would
only reduce their taxes by 29ioo of 1 percent.

And we are faced with the problem of, you go down the ladder at
the same rate you come up.. Whether we are talking about a special

23-812-78-7
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st.tute for political contributions or charitable contributions or any-
thing else, it has a very definite appeal to everyone, especially on some
activity, we want to encourage4 but we are faced with the problem,
should it call for similar tax treatment if you deduct $100 as if you
add $100 to your income; and as I say, I do not propound that to you
as a question, but it is a very important thing in the revenue law.

Mr. BoLwXNo. May I make a comment on this?
I think obviously you people have a terribly difficult job of trying

to work out the most equitable design of this system, but the reason
I made the point was simply this.

It seems to me in much of the discussion about private charities
about the deduction schedules about foundations and other forms oi
philanthropic giving, often the debate is diverted in some sense to
irrelevant channels by this constant harping on the so-called "unfair"
treatment of the lower taxpayer as against the wealthier taxpayer,
and it seems to me that if we could have some kind of incentive which
said to the very low taxpayer, we want you to get the maximum bene-
fit out of your participation in philanthropy, that psychologically we
might remove one of these constant incitements to a sort of a tax on
charity from the larger donors, from foundations. Obviously, you have
to watch how much erosion of the revenue system that would take
place here, but I put this out as only one suggesiton that has been
talked about from time to time. Here is a way of trying to encourage
us to think in terms of the importance of private philanthropy and to
get as many people into the act as possible and not to have the deduc-
tion system thought of as just a special privilege for the rich. It ought
to be a kind of civic responsibility and opportunity for all of us, and I
think if we can change the way people look at this thing this might
help us in so many different directions.

Senator Curris. I think probably with that we will have to change
the speeches of some of the officeholders and candidates for office, too,
who do not fully understand the situation.

Senator HARTKE. Let me comment upon the subject matter so at
least you have an idea of what the chairman thinks the problem is
instead of the technicalities as to the tax.

My understanding is that your tax avoidance, as I said a moment
ago, is around $610 million. I do not know whether this is right or
wrong. But it certainly is not much more than that. You are dealing
with about $30 billion in assets, according to the information. The
question is whether or not those $30 billion in assets can be held in the
way in which they are being held today, and is there any justification
for any tax consideration at all, and, il so, what ?

What you are dealing with, you are making self-laudatory state-
ments about what you are doing. I am not critical of the foundations
as such, but I am saying to you that I did not generate the charges of
political interference, I mean of interference by foundations in the
political structure. I do say to you, and I say this with absolute most
certainty in my own mind, that if you are going to continue to do
anything except give to ladies aid societies in the _future, that, if you
are going to continue to be innovative in your operations, and even
contributory to the present social institutions which are under attack
throughout the Nation, that the foundations are going to find them-



95

selves faced not with the question of how much the tax should be or
whether it should be 4 percent or nothing, or the technicalities or pro-
cedures or anything else, you are going to be faced with the question
whether you have any right to exist at all in this social structure. That
is what I am talking about.

And to the extent that I force you to address yourselves to that ques-
tion, I am doing you the biggest favor you have, and I say that to you
in kindness, not in accusation.

In other words, what is the role of the foundation, if any, why
should it be given any tax advantage? And is the tax advantage which
it has too much or too little?

Now, you may say that it hard to answer, but let me ask youthis in,
line with that. What evidence is there that the foundations themselves
are changing their priorities in order to keep pace with the present
ehane in the whole system?

Let me back up before I ask that.
If there is anyone who doubts that the institutions of this country

are not under attack. they are missing the point of what is going on in
this comntrv. There isi't an institution I know that is not under attack.
ineludin th, very religious foundations themselves, and the relhiious
structure of this Nation is aware of the fact they are under attack.

The question whether God is dead or alive is no longer a debatable
issue. The whole question is what do you do about that concept, and
churches are facing up to that problem. They might be coming up with
good answers. The political institutions of 'this country are under at-
tack. The political parties are under attack. The Government is under
attack. Corporate enterprise is under attack. The labor unions are
under attack. All of them being questioned as to whether or not they
are serving man, and that is the-only reason an institution can exist,
the only reason for a government.

The Government was not created to go ahead and have man to be a
slave. The Government was only created to go ahead and perform
functions for the people. That is the whole point about foundations. If
they do not perform a function in the overall context which I de-
scribed earlier, then you are going to be hard pressed, much harder
p dressed than you have ever been because the light of day is coming and
i am not the one who created the subcommittee, it was created by the
Finance Committee, and that was Russell Long, and he is the one that
picked out the investigation and recommended that there be a sub-
committee on foundations. He didn't do thatsimply as an afterthought
but there is a lack of information. You cannot tell me how much tax
is being avoided in your own group. Everybody is looking at his own
little cubby hole, and I am not being critical. In other words, Lily looks
at it from theirs; Lincoln from theirs; Wieboldt Foundation looks at
it from theirs; and Southern Education Foundation looks at it from
theirs.

But that is not the problem.
Did you follow what I am saying to you? Am I just talking? You

don't follow me? Is it falling on deaf ears? If I am, you are wasting
my time and I am wasting yours.

I don't want to sit here listening to nothing and hear you praise your-
selves. I don't think you are going to come in and condemn yourselves
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any more than I am going to condemn the Senate. I think, considering
everything, they do a pretty good job, but to the public generally, they
don't look very good.

So I think it's incumbent upon- us to understand what in the world
you are going to do about it.

So I will ask you now the question in line with that, in the light of
the. changing situations in American society, Is there a change in pri-
orities in the foundations, or is that that a question which cannot be
answeredI

Mr. BOL ITNO. Well, let ime say that we all agree that the light of day
is on the foundations and should be and we all recognize that in the
past there have been some very terrible things that have been done by
a few irresponsible foundations. So the corrections that have to be
made were necessary,, desirable, and nobody with any sense of decency
or responsibility would defend the old abuses.

it does seem to us there is a lot of misconception about how founda-
tions operate and what they accomplish.

The instructions we were given for the presentation of our discussion
today was to try to give some overview of what the foundations are
doing. We didn't come here to praise ourselves or we could have
brought letter files to let others praise us, but we were told that we
should give some idea of the kinds of things we are doing.

That is what we have attempted to do.
Senator, you are very much concerned about what is the philosophy

behind the foundation. I think it is a very pertinent kind of question,
and I would like to take a stab at it myself, because I think there are
some central. basic concepts that lay behind the operation of the
foundations.

One of these, it seems to me, is the concept that it is terribly im-
portant in our very heterogeneous, diverse, pluralistic society to main-
tain some kind of local initiative, private initiative, disburse authority
and responsibility, get people into the act. If a democracy means any-
thing, it means getting a wide diversity of segments of our population
taking responsibility for maintaining our society and improving it,
and one of the things which I think you will find running through as
a philosophical Silver threat though to all of the foundation oprations
is this desire to strengthen voluntary grass roots initiative. I tink this
is very important. It is a repudiation of the kind of thing you find
in many societies'and many governments, whether they are of the
right or left, which says that big government has to do everything. We
are a very diverse society and I think pluralism of American society is
part of our great strength. You look at America, you have all of these
groups-religious groups, ethnic groups, racial groups. There is noth-
Ing else like this-under the sun that functions in the way we do. One
of the reasons why -we are able to hold together as well as we have, in
spite of all of Our conflicts, is this: we have stumbled into a number
of arrangements in this country that provide for division of power, for
decentralization Of authority, and for maintaining a very activeprivate
sector taking many kinds of public responsibilities.

Now, th6e foundations, I think, play a very important catalytic role
in that and I think that is a very pretty central philosophical concept.
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Senator HARtic. I appreciate that because I think that is exactly
one of the points I was driving at, what is their concept.

Now, you refer to diversity. The first thing that comes to my mind
is geography. The second tiing that comes back to my question is
population and yet when I ask tlat question here to the opening wit-
ness there was no answer to that. Maybe that is a problem. Maybe there
is not enough information gathered.

Mr. BOLLINO. There is abundant information, it is a matter of pulling
it together.

I have a Lilly report in front of me and I could thumb through and
get some indication of the geographic range of the types of programs
and amount of money we gave in various places. In my earlier state-
ment this morning I pointed to a number of projects scattered across
the country in which we have been involved. We are only one founda-
tion and there are many others.

It is true that in recent years I think there has been a very strong
tendency on the part of a number of foundations to concentrate on
urban problems, so the big cities like new York and Philadelphia and
Chicago have gotten perhaps a very large share of the foundation
grants because of this great concern about urban problems. The drug
addiction problem for example. Ten years ago this was hardly thought
of as the responsibility of foundations.

You ask me what are our changing priorities. There has been a
great deal of interest in the whole drug question in the last few years.
Then this is the question of how to help minority people get started
in business. This is again one of those things that maybe we should
have been thinking about long ago, but we weren't, but in the last 10
years there has been a considerable number of efforts by foundations to
help black enterprise really get started. We have done some in Indian-
apolis and you will find it in various parts of the country. There are
some of the examples.

Senator HARTKE. Those are examples. Let me ask you this, though.
Of the various activities that are involved today, what do the founda-
tions consider to be the proper and the most important and the most
appropriate for their concern ? Is there such an approach?

Mr. BOLLINo. Well, I would think-
Senator HARTKE. Or is it an ad hoc situation?
Mr. BoUm1 . Well, to be honest, there is an awful lot of ad hocking

going on in all of our social institutions including the foundations, we
know that, and I have just come into this work, as you know Senator,
very recently in my life and I have had to learn a lot of things the

-- hard way. I had an idea I could come in and change a lot of things
overnight and while I have changed a number of things, I find that
you are locked into a lot of commitments and obligations to a lot of
social and cultural and educational institutions. There are some pa-
rochial schools that are in terrible straits if we suddenly pulled the
rug out from them. There are museums, boys' clubs, there are all sorts
of organizations that are doing good work. You can't just suddenly
abandon them, and I think one of the questions which comes up over
and over again, you alluded to it briefly this morning, is this: Do you
support, existing institutions or do you work for social change My-.
answer is you have to do both.

What is the proportion?



98

Senator FHAuTKE. I frequently find that in the desire to continue to
create, to have the initiative, to have the private sector working, that
we stumble into programs.

You see, most people consider planning to be not in any way a part
of the American system, that we have to stimble into everything.

Mr. BOLLINO. We don't.
Senator IIAnTKE. That is the point I was going to make. That you

can go into planning doesn't mean you have to go into control society.
Mr. BOLLINO. Let me tell you one thing we did, the Lilly Endow-

ment a few weeks ago. I got our board of directors, very busy people,
to go off for 2 days down in Brown County and sit down and get
away from the telephone, away from outside pressures and think
aboit the long-term future of this foundation; what are we going to
do with this money. I said we simply can't sit and wait to react to
everything that comes walking in off the street and let other people
make up our minds for us, you are stumbling into things. They agreed
with this, so we tried to lay out long-term objectives we ought to be
concerned about. We have to make choices and I think more and more
the foundations are coming to feel this is what has to be done. I don't
think we are at all unique in this.

In fact. I just, have on my desk right now a big, thick document pre-
pared bv another major foundation of their look ahead to new pro-
grams they think should be undertaken. There is a lot of soul search-
ing, I think, also some of the pressures you people on the Hill have
put on the foundations is helpful. We have to look at our job in the
much more long-range view than has been the case perhaps for many
years.

Senator tIIArTICE. Are there any projects at the present time or any
programs that are being conducted that are so small in their activities
that it would be better if the foundations would no longer engage in
those activities?

In other words, has it become sort of an item which is so expensive
to handle, concerning the magnitude of the problem?

Mr. BOLLINo. Well, certainly there are some foundations which I
believe, at least, maybe one or two foundations that take the position
they can't process certain kinds of applications if they are, say, less
than $10,000 or less than $25,000, it just isn't worth it.

I think most of the foundations feel they have never come to this
point of view, and in our staff some of our people say that some of
the most creative things have been done with very small grants.

Again, I don't think it is either/or. I think you have to maintain
some flexibility to look at some small things if that small grant is
going to catalyst other people to take hold of a problem and work at
it, and I come back to this as one of our main responsibilities. How can
we, act as really significant catalytic agents to help other people to do
the jobs that cry out to be done? It isn't just a matter of our going put
and paying for it. If the foundations are just going out and buying
solutions, then they are deluding themselves because we don't have
enough money to buy solutions to our problems.

Senator IIARTKE. Now I think you have put your finger on the prob-
lem which is a matter of concern to a lot of people, whether or not
foundations have a method of providing funds to buy solutions.
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Mr. BOLLINO. We can't. The total combined assets of all the founda-
tions in this country is slightly more than the annual budget of HEW.

Senator I-TART]KTE. That brings me to a question.
Are there certain things which no longer should be considered to be

within the private sector or within the purview of charity, and should
be now handled by the Government?

Mr. BoLLITO. Well, I think a lot of direct relief, let's say, the
terribly impoverished person who has been kept alive with food and
rent and so on, I think most of the foundations have got out of that,
the Government has taken over that kind of direct relief.

Senator HAnME. Is that good or bad?
Mr. BOLLING. Well, I don't know that one can answer that except in

terms of one's own philosophical viewpoint.
Senator HARTKE. I am not asking you is it proper, I am trying to

find out is this direction in which foundations should be going, or is
it the direction in which they are going because the Government has
assumed that responsibility?

Mr. BOLLINO. Well, I would say most foundations have pulled away
from direct relief in this term because the Government is there and is
doing it and, just as I mentioned earlier in my statement this morning,
some of the foundations at least have pulled away from the science
field because the Defense Department, National Science Foundation,
the Institutes of Health, are going into this field in such a tremendous
way our small amounts wouldn't mean that much.

So you do get some changes because of the Government action.
Senator HAITK.E. When you come back to the question of priorities,

the Peterson report makes certain suggestions, and I think for the basis
of the record, the Peterson report was done under the auspices of the
Rockefeller Foundation. Isn't that true?

Mr. Fm.,.,,AN. No, Mr. Rockefeller III, was the person who really
took the leadership in establishing the Peterson Commission, but the
financingr was shared by a number of individuals, corporations, and
foundations.

Senator HARTKE. I see.
As a result of that, they came back and made certain recommenda-

tions. They received suggestions that they should define the highest
priority areas of our society that should demand foundation support,
that is, they formulate a hierarchy of programs, weighted in order of
importance, and the foundations would then be required to address
their efforts in these directions.

This recommendation was rejected by the Peterson Commission.
Do you believe it is desirable for the Congress or for any other

or(ganIzation to really define the charitable areas in which the founda-
tions may operate ?

Mr. FREMA N. Part of the definition has been done by the Congress
over the years in terms of what charity means, so that the outer limits
in a sense are already defined.

I think to try to set priorities for the entire charitable field, which is
a much bigger area, would be a mistake because I think that we would
then lose exactly the pluralistic aspect of it that Dr. Boiling has been
suggesting is very important.
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I think that the fact that there are a number of centers of decision
for philanthropy-and that means private individuals giving directly
to the institutions they think are doing a good 'ob as well as what foun-
dations give to them-is part of the magic of keeping that private sec-
tor going effectively.

I would like to comment, if I may, very quickly on your suggestion
that perhaps there are some areas where foundations ought to pull back
because it is really too small to bother with.

Senator HARTKE. All right.
Mr. FrMEMAr. I have had the fun of working with several of the

largest foundations and also serving as a consultant for very small
foundations, and when you do that, the latter, and you are dealing with
a very small board with relatively very small funds; in fact, there
aren't any areas that are so small you can't put in some time on them,
and if I can be quite specific, some of the best things that I have seen
done with small grants have been bets on individuals, direct grants to
individuals.

Here the Tax Reform Act, as it finally came from the conference
committee, allows grants to individuals. Thanks to the work 6f the
Senate Finance Committee, that is still possible to do although it is
surrounded with some redtape which sometimes gets a little compli-
cated, but we in the council try hard to explain to foundations that in
fact they can still make grants to individuals under the rules that have
been laid down in the act. I think that is terribly important.It is for a large foundation a very expensive way to spend money,
for a smaller foundation it need not be.Senator HARTKE. I amgoing to have to go and vote and them I will
come back just as soon as I can.

[Short recess.]
Senator HARTKE. Lest I be misunderstood, these hearings are being

conducted for the purpose of determining the role of foundations in
view of the fact that they are serving certain tax benefits.fiIn discussing this matter with some of my colleagues, you'don't
find the foundation necessarily in the highest esteem of all of them.
In addition to that, one of them remarked to me that there is a study
which has been done, which I do not vouch for, but even if it is par-
tially correct, in which a study has been made of the foundations and
trusts which basically are either tax-free or receiving specialized tax
treatment. Within the next few years, if the present situation is con-
tinued,'50 percent of the tax revenue now being collected would no
longer be collected, which, if true, is going to present a problem of the
character of which I was speaking earlier. Some type of explanation
or better explanation is going to have to be made of what the utiliza-
tion of these funds are and how the activities are being conducted.Historically speaking, one of the reasons the Roman Catholic
Church had its trouble with the accumulation of wealth for so-called
charitable purposes is that it got to the place where those who were
the recipients of the charitable purposes no longer felt themselves
being served for that purpose.

Let me put it in a little bit more common language. I think the
foundations are skating on extremely thin ice today. I don't think
foundations are aware of it. And if you have a good purpose and an-
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swer, you are going to have to present it in a form in which it is under-
standable. So I say to this extent that most of the criticism, as I
understand it or a lot of it which has been directed to foundations,
which is still being publicized, allegedly, occurred before the 1969 act.

What suggestions do you have for at least alleviating some of the
apprehensions and anxieties which are still being created as a result
of the pre-1969 activities, or to restore confidence in the foundationsI

How are you going to inform the public of your good works?
Mr. FREEMAN. You put your finger on part of the problem when

you suggested that this panel shouldn't come in and Just talk about
what good things they were doing, and it goes to what Dr. Goheen
was saying in his presentation and in his explanation to you as to why
foundations have been reluctant to blow their own horn more. As Dr.
Goheen has indicated, and as my own testimony suggests, we in the
council and in the foundation center, which are the two primary
service organizations for the foundation field, are making every effort
to get the foundations themselves to tell their own stories, particu-
larly in their own community, which they know best and where most
of their grants typically are going.

I would suggest to you that your own subcommittee's actions may be
a big help. If you take a good look at the foundation field, as you are
planning to do, and as you have started to do today, and if you and
your colleagues on the subcommittee find that on balance foundations
are more useful to our society than if we did away with them, then I
would urge you to say so, because part of the problem that the founda-
tions have and have had since 1969 is the aura of suspicion which sur-
rounded us in 1969. I testified both before the Senate Finance Com-
mittee and before the House Ways and Means Committee, so I know
what the concerns of the Congressmen and Senators were at that
point.

Part of the problem has been there is very little recognition, even
by Senators and Congressmen, that a pretty darn tough act was en-
acted, and that the Treasury is very busy enforcing that act, and you
will hear a lot more about that in the panel tomorrow on the Tax Re-
form Act. It won't be negative testimony-there are audits going on,
the audit program is a tough audit program, but they are doing it
fairly in our estimation.

All of these things which suggest that the field is now thoroughly
policed, that the abuses that the act was intended to stop seem to us to
be pretty well stopped, is a story that is very hard to get out, and if
you can help us get it out, we will appreciate it.

Senator HARTK Would it be advisable to authorize or permit the
foundations to have regional magazines or public broadcasting to dis-
seminate some of the information in some of the areas they are operat-
ing and to give information as to how the problems are being attacked
by the foundations ? Would that type of authority be helpful?

Mr. FREEMAN. It doesn't really need to be authority, Mr. Chair-
man. It needs to be encouragement, and that is precisely the kind of
thing that the council itself has undertaken and has stepped up its
activities on.

We have a magazine that has a very limited circulation, Which we
regret-we are trying to build its circulation. We has a regional re-
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porter, an occasional newspaper-type thing which we send out to a
much, wider distribution. We are engaged in the kinds of workshops
I have suggested to you to help foundations learn how to get their
stories out to the media, and as we were discussing during the recess
here, there have been programs on public television about foundations,
but they have been somewhat limited in their scope and I think it

would 6e a little delicate for foundations to push very hard for time
on public television when so much of the real life-blood of public
television has come from foundations.

SenatorIt IARTI:I,. Mayl)e that is a---
Mr. FREE-MAN. Maybe we are unduly sensitive, I don't know.
Senator ItIATrKE. I was going to use a different word. Maybe it is

a feeling of guilt, that you can't make a case.
Mr. IREEImAN. No, just the contrary. We think the case is there and

that as you examine us you will be convinced that it's there.
Senator HAIIRTKE. I challenge you at least.
Mr. FnREEMAN. It is very challenging.
Senator IIARTKE. If yOU are going to support public television, why

can't you come in and televise a program of w hat you arc doing on
public television instead of going ahead?

They criticized some of the safaries being paid to those people, they
complained about hiring those liberal commentators; I was upset by
Bill Buckley being on there.

In the words of Harry Truman, "If you can't stand the heat, better
get out of the-kitchen." The foundations better understand that, the
heat is on you now.

One of the Members of the Senate told me a moment ago that
foundations are, in his opinion, skating on disaster. You might be
,surprised at the Member who told.me that. If you wanted to classify
him, you would classify him as one of your strongest supporters.

Mr. FREEMAN. I can assure you at least the most active members of
our council are not complacent.

Senator HARTKr. Is it desirable in monitoring some of these actions
of the foundations themselves to go ahead and reveal to the public

'the successes and the failures? Is that desirable to go ahead and show
where you have been successful, for example, in short strand wheat?
You know what I am talking about.

Mr. FREEMAN. Green revolution.
Senator HART I. That has been somewhat publicized. The other

successes maybe which have not been publicized; what about going
ahead and saying we tried something and it failed?

Mr. FnEEMAfN. That, too, has been done, Mr. Chairman.
Mr. Goheen made reference to a recent example of that, the Ford

Foundation undertook a very careful evaluation of its programs in
the education field, particularly the public education field, and pub-
lished a. ret)ort which, while it pointed to some initiatives that seemed
to be continuing, on balance probably would have to be said to be a
report that they had not batted very high. That was a pretty forth-
right report. I think Dr. Bolling as an educator would auree.

Mr. GUENZVT,. I think it is extremely important that this subcom-
mittee recognize that one of the advantages of the foundations and
one of the arguments for their existence is their failures, because the
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foundations can undertake, and I know this is particularly true of
community foundations and of small community foundations, because
I have lived with it, can undertake programs that are very high risk
programs, that are programs that may be exposed to adverse publicity
in the community, which Government itself could not undertake
politically or which other ongoing charities .such as United Fund
could not undertake support for, and I am sure that these, at least
to the experiences of the Lincoln 'Foundation, we have had plenty of
public recognition of our failures,

Mr. BOLLING. Might I say a word further about your comments
about the foundations being on thin ice?

I don't think anyone of us who reads the papers or talks to people
very much would disagree with that, but I would say that the state-
ment ought to be broadened, and that is to say that our whole society
is on thin ice.

Senator IIARTKE. I quite agree. That is the point I raised earlier.
Mr. BOLLIo. There are various public institutions that are under

attack, and the whole field of private charities is on thin ice. In one
sense it is not really important whether the foundations survive as in-
stitutions or not, it is ]ot important whether our jobs are preserved.
After all-iost of them can get jobs somewhere else. What is impor-
tant is whether the volunteer private sector approach for dealing with
some of our problems is going to be handled properly or not. That is
the real question. 'What is really at stake is not the preservation of a
group of corporate entities called foundations, what is really at stake
is whether with the terribly urgent social-economic- ulhral problems
that we face in our society we will get all of the inl)ut of - ,,reative sort
into the whole process of'dealing with them we ought to get, and thereis where it seems to me that we have a real responsibility in (etermin-
insT our total social policy to see that a diversity of resoulrces and initi-
atives can be provided. that is the real guts of the question as I see it,
Senator, not whether these particular corporate entities survive or not.

Senator IIARTKE. Let me do the reverse of that then.
What would be the effect then upon some of the governmental activi-

ties if there is a increased siphoning away of the funds by institutions
in the Dirivate sector?

Mr. BOTLING. Senator, I would have to say, first of all, I see no indi-
cation historically, of any diminution of governmental activity of
foundations.

Senator HARTKE. There is a diminution of governmental activities in
many fields. For example, the report today which came out saying tui-
tion had to be increased. for college students.

If this country was ever built on one thing, it was built on the con-
cept of an educational system to educate the populace, and if we are
going, to be an antieducational society, there is no question we are in
trouble.

Mr. BOT.LTN.G. That particular report I think needs to be read in the
context of the ever-rising costs of education and the refusal of many
of the State legislators to go on adding more and more to the budget of
the State institutions, year by year, and the cutbacks in Washington
from Federal aid to higher education, so the money has to come from
somewhere.
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One of the things which we have not faced up to in this country is
the equitable charging for education. The people who get the greatest
subsidy for going to college are not the poor Senator, they are the
affluent. You go to Berkeley and go to Ann Arbor, two of the most
highly selective student bodies in America, and you find out the aver.
age family income of the parents of the under-graduate students, it
would shock you. The idea that a State university with low tuition is
necessarily thereby serving the poor is the great myth of American
higher education. I speak with some feeling, because I have lived with
the thing for 20 years. It is a myth. I can show you in the State of
Indiana, that the boys who go to Rose Poly at Terre Haute and study
engineering by and large come from average income and below average
income families. The myth is you go to a private institution like Rose
Poly and you are taking care of the rich. What this particular report
that you are referring to calls for, I think, in part is a more equitable
bearing of the cost of tuition by those who are best able to pay-and
providing subsidy, scholarships, full-ride support if necessary, for
the poor who have to be helped. I think it is time we need to get honest
about how we finance higher education, which we have not done in this
country, up to now.

Senator HAiITKE. Are the foundations addressing themselves to thisI
Mr. BoLLING. They have spent a tremendous amount on subsidizing

studies on higher education and helping State bodies to think through
how thi financing should be done. There is a great deal of activity by
Foid, Rockefeller, Lilly, Kellogg, Danforth, in this field. We can't
do more than a limited amount of this, but we are very much con-
cerned about this.

We ought not to focus our attention on higher education. There are
other areas of education where we have to think more seriously about
this question.

From n own limited experience, on the other side of the fence, as a
foundation executive now, I think that we have got our priorities
somewhat cockeyed in this country. I think we put too much money rel-,
atively speaking into higher education and particularly graduate ed-
ucation compared with what we do for preschool education and early
childhood education. We have to correct some of those imbalances and
foundations may help the point.

Senator HARTKE. Who establishes those priorities, that is a question
I asked about six questions back ?

Should the Government get involved in setting priorities for foun-
dations? You said that there has been an over-emphasis on higher
edUcation. Who should make that determination of the priorities, or
should it be left as it is today?

Mr. BOLLING. Well, I think that the establishment of those priorities
ha got to emerge out after a very vigorous dialog within the academic
community and in the political communities about what our needs are
and I think that vigorous discussion and debate about it, is going on.
That debate will help to bring about corrections. I would be reluctant
tio see some educational czar handing down directives as to just what
t State should do or what particular institutions should do.

Senator HARTKE. I quite agree with you, but I think we have to go
ahead and address ourselves to that question how do you establish the
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priorities without that type of Government intervention and still have
an effective utilization of money. You are dealing here with millions of
dollars in taxes.

Mr. FRE.MAN. The present rate is 56.
Senator HARTKE. $50 million tax on a $30 billion asset. Is that

rightV Am I wrong ? $30 billion ?
Mr. BOLLING. That money is not our money in a sense, this is in

trust to-
Senator HARTKE. But it is not taxable.
Mr. BOLLING. But the tax is not a tax on foundations, it is a tax

on charity.
Senator FAIR-xm. Well, in this field I am not a novice in taxation.

Let me say to you the same argument could be made on corporate tax-
ationi The tax on corporations is not & tax on corporations but a tax
on consumers. Theoretically speaking, a tax on profits is pretty hard
to defend. I mean the same argument that this is a tax on recipients
is the same basic argument made that the tax on corporate profit is a
tax on the consumer, which I grant you, is true.

Mr. BOLLING. Except the corporate entity has it for profit andhas
has a great deal more freedom as to what it does with money. We are
operating under very specific directives as we should be, from the Con-
gress, as to what the money can be spent for, and it cannot be spent
for a lot of other purposes and most of those purposes are if we did
not provide for them, they would have to be provided for by
Government.

Senator HARTKE. Maybe.
Mr. BOLLING. A large percentage of them would be.
Senator Hartke. Let me take one swat at this thing. You must deal

with these problems in those terms when you are talking about tax-
ation. The same thing is true when you tax the corporations, you only
tax the profit and, therefore, that must be passed on as ultimate ex-
pense to the consumer.

Now, you say that foundations are perforning a function which
otherwise would have to be performed by the Governmhent. That is
the reason you have nationalization of some of the means of produc-
tion in some of these countries, and you have robe careful once you
go into that direction.

I'm not arguing about the merits or demerits "of that Sittiatio(, I
am just saying to you when you say that you are passing this on to
the recipient that that in and of itself does not suggest any meritOrious
operation.

Mr. BOLLING. I agree. Let me give you the facts on Lilly Endow-
ment. Last year, 1972, our Federail excise tax for the income of Lilly,
Endowment for the year was $1,799,098. Now, that was $1,799,000 that
did not go to charity.

Senator HARnT . Understand.
Mr. BOLLING. It is Up to you to decide where you want it to go. You

have the authority to do so, but it didn't reduce our operations of our'
staff.

Senator IIARTKE. Senator Curtis, do you have any questions?
Senator CuRTs. I will be very brief. Maybe tlhis is already hi th6

record. Can someone tell me what the total grants were made by foun-
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dations, all foundations in the last year for which there is a tabula-
tion?

Mr. FitF, t.3AN. Senator, the figures again are inexact for the very
reasons we have been discussing, that the IRS and Treasury has
trouble pulling these figures oilt of their tapes, but the best guesti-
mate we have is a little over $2 billion.

Senator CuRTis. What percentage of that is made by operating
foundations as compared to nonoperating?

. l'i.:r. N,'. Again. we don t have it breakdown in terms of the
actual expenditures. Mr. Goheen's testimony suggests that from the
neuw book which is out, which -lists various exelipt organizations 1111d
has soee key numbers to distinguish between private operating, and
private nonoperating, the private operating foundations number only
some 800, and with perhaps a half dozen exceptions, my guess would
be that most of those have assets of less than $10 million. Even for
those that have assets of more than $10 million probably the assets
in some sizable measure represent physical facilities such as commu-
nity center that Mr. Guenzel referred to. The Lincoln Foundation is,
in a sense both a community foundation and an operating foundation
in that it owns a physical plant. One of the larger operating founda-
tions in the Twin Cities has several physical facilities it' runs, so the
assets include the fair market value of those facilities.

Senator CURTIS. You are talking about the grant rather than the
assets.

Mr. FnrE.EAN. A typical operating foundation makes very few
grants. It must restrict the percentage of its grants in order to remain
qualified as an operating foundation. It must spend the great majority
of its funds on its ow-n programs. When we talk about the $2.1 billion
we are talking primarily about grant-making foundations and not
about the operating ones.

Senator CURTIs. What is the best guess as to the amount of the ex-
penditures made by operating foundations that are charitable in na-
ture, and bv charitable I mean in the broader sense which would in-
clude education and the rest.

Mr. FREEMAN. If the operating foundation is qualified as an oper-
ating foundation, all of its expenditures must be charitable in nature.

Senator CRlTIS. I know.
Mr. FnamEr..tx. Or it wouldn't qualify.
Senator CU'ris. What does that amount to?
Mr. FRErN. We don't have a dollar figure for it. As I suggested,

it is probably a fairly small dollar figure relative to this $2.1 billion.
Senator CtiTIS. I won't take any more time.
Speaking of the inadequacy of information, the staff found out for

me that about 32,000 returns were filed by private foundations, but
they have to find out whether they owe any tax or not. So there aren't
that many tax payers among them, and some of these may never be-
come alive and others are created as a vehicle for the future, the donor
expects to put assets in.

Thank you.
Senator HAITTIE. Any other final comments you want to make?
Iell, let me say it is not your last chance. It is not a case of com-

ment now or forever hold your peace. I hope you will continue to help
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us in what I consider has been a very good discussion, at least from my
viewpoint, and I appreciate what you have done.

Mr. BOLING. We thank you for your patience in listening to us.
Mr. Fum,.E.IAX. And for your interest.
[The statements of Messrs. Boiling anidGuenzel follow. Hearing

Continues oil pilge 115.]
STATEMENT BY LAND~nuM R. DOLING, EXECUTIVE VICE PRESIDENT OF

LILLY ENDOWMENT

SUMMARY

1. Many earlier issues in debate over foundations now settled, thanks to Tax
Reform Act of 1969. Central question relates to whether foundations should ex-
ist at all and whether they truly serve public needs.

2. Case for foundations similar to case for private philanthropy in general:
(a) to encourage voluntarism and personal responsibility; (b) to promote de-
centralization of some public services; (c) to provide alternatives to govern-
mental methods of hiiancing and operating certain services. Need for compre-
iensive public policy to encourage private philanthropy. Endorsement of idea
of direct tax credit incentive for lower-Income taxpayers to give for charitable
purposes (perhaps up to $100) to eliminate present inequity in "cost" to indi-
vidual donors of their gifts. This broadening of incentives for all charitable
giving far better policy than attack on gift deductions as "tax loopholes".

3. Foundation policies and priorities shifting-but vary considerably. Gen-
erally, lessened interest in science and technology due to massive expenditures by
government in these fields. Growing concern for urban problems and sitiall-town
economic development. Shift away from interest in educational buildings, teacher
salaries and graduate training. Growing interest in pre-professional preparation
and values education.

4. Public input in foundation work through broadening of boards and profes-
sional staffs, use of consultants, and "open-door" style of administration.

5. Ultimate influence of a philosophy of trusteeship on which foundations
should be operated.

STATEMENT

It is inevitable, and desirable, that foundations should be called upon, from
time to time, to account for their performance, to document their service to
mankind, to Justify their existence within our pluralistic society. All of us in-
vited to testify before this Senate Subcommittee on Foundations, I am sure,
welcome the opportunity to report on the activities of foundations as we know
them and to try to answer any questions that might be raised about them.

Let it be quickly said that the foundations, as institutions dedicated to the use
of private funds for the support of public educational, religious, scientific, chari-
table and cultural purposes, simply could not exist in a totalitarian dictatorship
of the Right or in a totalitarian dictatorship of the Left. Nor could they be cre-
ated and sustained in a society devoid of individual impulses to generosity and
public service. Nor will they long survive if our governmental policies come to
be shaped by the judgment that governmental agencies, spending tax monies,
could and should provide all the charitable, educational and cultural services
hitherto supplied or supported by private philanthropy.

At the heart of the debate over foundations-a debate that has already lasted
for several years-is an argument over this basic question: Should a private,
nonprofit corporate organization be allowed to hold and manage substantial
funds given to it by private donors and decide on their use in the public interest
or should all such funds be taken over by governmental agencies for disposition
through political/governmental processes? Some of the earlier issues over founda-
tions are now settled-thanks to the Tax Reform Act of 1969--and should have
been settled long ago. Foundations can and must make public reports on their
operations. They can and must meet some minimal annual pay-out requirement,
though the exact percentage is still debatable. They should and must avoid self-
dealing with trustees or staff members or their relatives. They should and must
refrain from efforts to influence the outcome of political campaigns. They cannot
and must not be used to enable certain individuals to escape their just and
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lawful tax obligations. All of these are, in essence, issues that have been settled.
No one with any sense of social responsibility can defend the abuses by a few
foundations that those prohibitions were designed to correct.

Today the debate over foundations seems to come down to these questions:
Should foundations be allowed to exist at all? Should punitive restrictions on
legitimate foundations be removed? Should new foundations be encouraged? If
the answer to all these questions is Yes-and I believe it should be-then the
public policy implications of such an answer are fairly clear. If the answer Is
No, then we have to call into question the whole Justification for private initia-
tive and private generosity in the service of public needs.

The case for foundations rests ultimately on the case for private philanthropy
in general. That case, I suggest, is based upon these concepts: I

One, the importance of encouraging voluntarism in the satisfying of social
needs, of maintaining the human, empathetic-feeling of personal responsibility in
the face of social needs.

Two, the wisdom of decentralization, down to the local grass roots, of some
portion of the tasks of providing our educational, cultural, charitable services.

Three, the usefulness of having available some alternatives to many govern.
meant services, even where those government services may be universally ac-
cepted as the norm.

There are many other ways of stating the Justification for private phlilan-
thropy-the oldest being the ancient teachings of all the great religions of the
world about the obligation of man-in fulfillment of his obligation to God--to
give of his resources and his time to aid the widows, the orphans, the sick, the
poor, the oppressed. But even to secular minds in a secular age it is clear that we
become a poorer, less humane, less responsible, less efficient, more bureaucratic
and more callously indifferent society if we stifle private initiative and responsi-
bility for philanthropic giving in favor of a government monopoly in the handling
of all social needs. It is obviously not a case of either-or; it is a case of both
together. -We have to have government programs for social and cultural services,
but we also need private philanthropy, including the foundations.

All of this being true, we need a comprehensive, coherent and consistent public
policy to encourage private philanthropy. With all the proper safeguards to pre-
vent selfish abuses, we still need incentives to encourage individuals and orga-
nizations to act upon their charitable impulses. That these impulses may be
tinged at times by less than totally altruistic motives is no argument against the
wisdom of providing incentives to giving.

Speaking entirely as a private citizen, not in any way as a spokesman for
Lilly Endowment or foundations in general, I want to express strong personal
endorsement of the concept that the incentives to private giving should be
broadened and strengthened o that the lower-income individuals might have
inducements for giving comparable to the inducements afforded to high-income
givers. Specifically, I would urge the Congress to offer to all taxpayers the right
to nAke contributions of up to perhaps $100 each to any legitimate IRS-approved
educational, religious or charitable organization on a full, direct tax credit basis.
It is sometimes pointed out that it is possible for a high-bracket taxpayer to
give a $100 contribution to his charity at a net cost to him of $30, under current
deduction schedules, but that a low-income taxpayer who wants to give that same
amount of $100 to perhaps the same charity does so at a net cost to him of $70.
This arrangement it is argued is not fair or equitable. It isn't. But the answer
is not to denounce all gift incentives as "tax loopholes" (an overworked and often
misleading swearword in much of the debate). The answer is to design an equi-
table system for encouraging the broadest possible base for philanthropy with
suitable incentives for both high-income and low-income taxpayers, not to hamper
giving from the larger pools of wealth.

Foundations should and can function-and those I know do function today-
within the bounds of propriety and social responsibility. As part of the total
complex of private philanthropy they not only make possible useful public serv-
ices that in most cases would otherwise, in one way or another and often at much
greater expense, have to be provided by tax monies; they also help to maintain
the very pluralism and freedom of American society. Rather ,than being regarded,
as they are by some critics, as privileged and selfish enterprises to be tolerated
only so long as may be politically expedient and then laid to rest, foundations
should be seen as playing a permanent and vital role in serving essential human
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needs and in encouraging voluntary initiative and private responsibility. Those
now in existence should, under appropriate regulation, be encouraged to continue.
And, under appropriate controls, new foundations should be helped into being.

In the long run, of course, private giving can be justified only if it provides
real social benefits. Foundations have to be judged by what their giving has
accomplished, by how well they allocate their money to serve the needs they are
supposed to serve. They are today being increasingly monitored-by I.R.S., by
the media, and by the Congress. Increasingly, and rightly, they are doing a more
extensive job of monitoring the projects they support.

Foundations vary enormously in their fields of interest and programs, as well
as in the size of their resources. They, moreover, do not remain the same. For
most of them what they did yesterday is not necessarily what they are doing
today or what they will be doing tomorrow. They, like other social institutions,
try to respond to the current needs of soclety-a society characterized by con-
stant change and changing social needs.

Today, quite clearly, a number of the larger foundationstive high priority
attention to urgent issues related to our decaying cities, to pVobelms of drug
abuse, juvenile delinquency, poverty, family distintegration. At Lilly Endowment
we, too, have provided support for a number of urban projects-minority busi-
ness development projects in Indianapolis, street academies for, young drop-outs
in New York, child care training programs in- Chicago, and addiction services
and youth recreation programs in a number of cities. But, at the same time, we
have also felt we should give deliberate attention to the economic and social
needs of small towns and rural areas. In considerable measure, the problems of
our great cities today are compounded by the excessive flight of poor people from
the farming communities and the small towns where many of the problems might
have been more humanely solved. It is our conviction at Lilly Endownment that,
we can and should attempt to do more to help improve economic opportunity and
advance the quality of life in the often neglected open country regions of America.
To that end we support self-help economic, educational and cultural projects in
small communities in Alabama, Kentucky, Tennessee, North Carolina, Indiana
and Arkansas. We have contributed to Indian reservation projects in Arizona
and the Dakotas. We are actively exploring the possibilities of investing more
of our resources in matching programs in which people in the forgotten smaller
towns and rural areas are attempting to help themselves. It is not a question of
either-or; again, it is a matter of both together. We need to work with local
organizations for human advancement in both the big cities and the small towns.

The roles of private foundations in the fields of scientific research and medi-
cal facilities and services have obviously changed drastically in the last several
years. The enormous investments of recent years by the Federal Government in
research through the Department of Defense, the National Science Foundation,
the various National Institutes of Health, and other government agencies have
changed the whole situation so far as foundation programs in scle;ace are con-
cerned. The billions of tax dollars for these purposes have tended to persuade
private foundations to allocate their funds to other fields. Yet, in spite of that
general tendency, the ziobert Wood Johnson Foundation, one of the largest in
the country, has committed itself to devote most of its grant money to various
efforts to improve the health delivery systems across the country. Moreover, it
was the Rockefeller and Ford Foundations that stimulated and' largely under-
wrote the extensive research and testing programs that gave the world the
new super-strains of food grains that sparked the so-called Green Revolution
and brought such enormous benefit to vast areas and vast populations in the so-
called developing nations. We have all become aware of a critical food problem
around the world. Think what it might have been had it not been for those Rocke-
feller and Ford Foundation grants!

Sometimes a foundation may play a useful role in applying the science and
technology already available. Today in another place in this city the privately
supported philanthropic organization AFRICARE is holding a press conference
to tell of the drought and famine conditions In the parched areas of several of
the Sub-Sahara countries of West Africa-and to report on a recent small suc-
cess in which an American foundation was involved. The several million people
whose very survival is threatened by this natural disaster can' probably be en-
abled in time to win their age-old struggle with the elements through much
more extensive boring of wells and building of large and small reservoirs and
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applying more generally both ancient and modern methods of irrigation. For this
considerable planning and financing--chiefly from governmental sources, includ-
Ing the U.S.-must be provided. Meanwhile, what happens to crops that once
more are about to fail'?

Based on the use of photographs taken by America's orbiting astronauts and
on-site studies by U.S. meteorologists, It was decided that during the month of
September it would be possible to produce in the Republic of Niger significant
quantities of rain by artificial cloud seeding techniques. But how to get such a
risky project undertaken on such impossibly short notice? The President of
Niger, having failed to get help through the normal international and national
governmental channels, appealed to AFRICARE, a public U.S. charity concerned
with African projects. AFRICARE In turn presented a grant request to Lilly
Endowment. We were fortunately able to get a U.S. citizen consultant to make a
quick independent check on the project through a visit to the area and to secure
reports and recommendations from technical experts. Our Executive Committee,
accordingly, authorized a grant of $50,000. This made it possible for two experi-
enced American pilots to ferry two small planes and the necessary equipment
across the South Atlantic to West Africa and to start the cloud-seeding operation
promptly. All of this was done within about two weeks after the meteorological
survey had been completed. Fortunately, the gamble paid off. Rain was produced.
Some benefit to this year's crop was provided. Other countries in West Africa are
now officially studying this approach to a partial solution to their drought
problems.

This, as I must point out, can only be called a "small success." It is certainly
not an answer to the long-term famine threat to West Africa. And it could have
been a total failure. Yet we had, as a private foundation, the flexibility to act
quickly and the freedom to take a chance.

That kind of flexibility, that kind of risk-taking freedom is one of the signifi-
cant justifications for foundations-and always will be.

Education is and will remain a mafor concern of the foundations. Here, tQo,
priorities are shifting, After World War II these were among the high-priority
concerns of educational institutions and of both the government and the founda-
tions: 1. the rapid expansion of physical facilities to take care of what were
thought to be ever-bulging enrollments; 2. the raising of wretchedly low faculty
salaries; 3. the expansion of graduate training in order to turn out more teachers
and more scientists.

With all three objectives America has succeeded-almost too well. The Ameri-
can educational community and the foundations, of necessity, are now turning
to other priorities, though obviously, as always, there are differences of opinion
and differences of interest concerning the new priorities.

I speak only for Lilly Endowment when I say that now among our high priori-
ties in education are the following objectives:

1. We are concerned to encourage the private colleges and universities to do a
better job of fund raising from their own natural constituencies and to improve
their internal management. We are providing a variety of challenge grants to
this end.

2. We want to support efforts directed at greater cooperation and joint plan-
ning between the public and private sectors in higher education. As a society we
cannot afford endless duplications of educational facilities and programs, particu-
larly in a time of slowing growth in college enrollments.

3. We are interested in certain modifications and improvements in undergradu-
ate education that look toward more explicit pre-professional training and for
relating the academic community more closely to the "outer world." In that con-
nection Lilly Endowment has just funded the Woodrow Wilson Foundation In
launching a program of senior visiting adjunct professors drawn from business,
diplomacy, journalism and other professions to participate in the educational
programs on a number of smaller and more isolated college campuses across the
nation. We are delighted that your long-time colleague Senator Margaret Chase
Smith has agreed to be one of the first of these visiting adjunct professors.

4. At all levels of education we are interested in encouraging a variety of efforts
to improve education for personal value development-to use an old-fashioned
term, for character development. This is perhaps the hardest, most elusive task in
education, but we feel that in time of great stress and confusion over moral,
ethical and social values, these Issues have to be confronted and we are encour-
aged to discover that a considerable number of educators and parents share these
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concerns, as did Socrates, Jesus and other great teachers a long time ago, and
are working at both teaching and research projects in this area.

One question inevitably raised about foundations has to do with the extent to
which these organizations meet the needs that are represented in the appeals
made to them and In the grants dispersed. The answer is that inevitably only a
very small fraction of the needs presented to foundations are ever met by the
grants made, simply because most grant requests have to be turned down. It is
a kind of rule-of-thumb that in dollar terms foundations can attempt to satisfy
only something less than tell percent of the requests they receive, and my impres-
sion is that the correct figure may be even less than five percent. Foundations just
don't have and never will have enough money to take care of more than a small
percentage of the legitimate and worthy requests brought to them.

In the end, foundations have to be judged not in terms of the percentage of
grant requests they approve but on the effectiveness and significance of the grants
made. They in turn have to exercise increasing care in evaluating the uses to
which their grants are being put. Unquestionably one of the positive results of the
Tax Reform Act of 1969, and the expanded public scrutiny of foundations, has
been to make most foundations give more explicit attention than previously had
been the case in evaluating the results of the projects they have funded. This
means, inevitably, higher administrative costs, but the results should improve the
performance of both te grant-making foundations and the grant recipients.

Other witnesses have been asked to present testimony on the various effects of
the Tax Reform Act of 1969, and that is not my assignment. However, I should
like to submit as an annex to this statement some details as to our experiences
and reactions to the operation of that Act.

One of the questions to which I have been asked to speak is the question of
whether and how the foundations are involving the public in the grant-making
processes. My answer must necessarily deal with several types of public
involvement.

Traditionally, most family foundations-and Lilly Endowment was created
by members of the Lilly family-were set up to function under small, closely
knit boards composed largely of members of the family concerned and of their
b9a1-ew-associatcs. This was for a long time true of Lilly Endowment. Yet in
recent years the Lilly Endowment Board has been enlarged and made more
diverse. Today it includes only one member of the Lilly family (out of ten Board
memberss. It has drawn in an increasing number of members from business and
professional life unconnected with the other activities of the family, and with
diverse interests, backgrounds and political affiliations. Thus it has moved over
the years to be a truly public board with full decision-making power.

Obviously, the employed professional staff play big roles in foundation decision-
making. They must do the screening, evaluating and recommending for the Board,
and this involves the examination of an enormous number of applications, the
rejection of most of them, and. il some cases, the modifying, refining and even
the initiation of grant proposals. Overwhelmingly, in all the foundations I know
anything about, the recommendations of the staff become ultimately the deci-
sions of the Board. It is important, therefore, that the staff be broadly representa-
tive of the public. Even in our relatively small staff (35) we have professionals
drawn from the law, the ministry, education, business, social welfare service,
government administration, accounting. We have a healthy representation of
racial, religious, and political, socio-economic backgrounds-and, of course, both
men and women. To have significant input from the broad society a founda-
tion is intended to serve it needs a diverse staff.

.,- - in addition to the full-time staff, Lilly Endowment, like many other founda-
tiqns, makes considerable use of consultants drawn from a variety of back-
grounds. They are used to review grant proposals, to' evaluate funded projects,
to advise the board and staff on policies, even, on occasion, to make detailed rec-
ommendations for decision. They too provide a significant input from the broader
public.

Perhaps one of the most significant ways in which a foundation can demonstrate
its concern for genuine public involvement in its grant-making operation is
through its style of administration. At Lilly Endowmefit we try to operate, Inso-
far as is humanly possible, on an open-door policy. We are accessible to phone
callers and to visitors who walk in off the street and we are approached by many
of both every day. The mail requests and suggestions pour in in unbelievable
volume every day. We endeavor to give every request serious attention. From time
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to time, we try to get people with related interests together, assisted by outside
experts, to examine alternative approaches to a given problem. We constantly
seek advice from a variety of professional, cultural, educational, religious and
governmental leaders.

Behind all of this rather demanding, at times exhausting, style of open-door
administration, we at Lilly Endowment try to operate on a philosophy of steward-
ship, as do other foundations I know. Others might state it differently, but our
philosophy, I believe, as defined in a statement recently adopted by our Board
of Directors is representative of the essential purposes of most major founda-
tions. Let me close with the following excerpts from that statement:

The concept of trusteeship must be the basis for the administration of any
foundation. It is central to the philosophy on which Lilly Endowment
operates.

Foundations exist under laws of the state and federal governments. They
perform a public service and are granted certain rights and privileges for the
performance of that service. .

Foundations must be scrupulous, responsible and imaginative in discharg-
ing their trusteeship foundation This is not merely noble, it is necessary.
Only if foundations see their work as a public trust, and operate that way,
will they survive. Meanwhile, they have opportunities for significant achieve-
ment given to few agencies in our whole-society.

Foundations represent freedom and flexibility. Despite certain govern-
mental constraints, foundations are remarkably free to interest themselves
and invest their money in what worthy causes seem important to them. They
can, If they feel it right and necessary, move with a speed governments can
rarely approach, They also represent the decentralization and pluralism
essential to a truly free society. They donot have to reflect a monolithic party
line.

There are obviously many acceptable definitions of trusteeship. Lilly En-
dowment defines its trustteship in its own terms and tries to live up to its
own definition. We should not only do what we are legally required to do
to fulfill our trusteeship obligations, we should set a still higher standard
of responsibility than is demanded of us.

That "higher standard of responsibility" can be described in something
more than generalities. That standard is shaped by the following principles:

1. Lilly Endowment funds will be distributed in such a way as to further
the creation and maintenance of conditions and incentives that will encour-
age people to develop to their fullest potentials. We hope for both the im-
provement of human beings and the advancement of our society-not just the
perpetuation of certain of society's existing institutions. We do not intend
to be Just a patron of worthy causes or a mere adjunct to the United Fund.

-Certain stop-gap ameliorative services we will always have to help support,
but we must go beyond those things toward preventive and curativie neas-
ures for dealing with social problems.-

2. Finitude is one of the givens of human existence. We are not God and
cannot solve all human problems. No foundation can begin to do more than a
small fraction of the good things it is asked to do. Therefore, the Endow-
ment will impose clear limits on the range of its interests and program
activities.

3. Lilly grants will. be awarded in large measure as investments In effective
people and good ideas. Efforts will be made to determine the quality of the
people who seek grants, the quality of their proposals, and the practical
possibilities that the proposals can be successfully carried out.

4. While giving consideration to any thoughtful proposal related to its
fields of interest, Lilly Endowment will interpret its trusteeship responsibil.
ity as requiring it to seek out individuals and organizations that give promise
of being able to deal in a significant way with the problems and issues of
interest to the Endowment and will help them to develop their proposals. We
will not merely react to applications that walk in off the street. Moreover,
we will attempt to remain alert and watchful concerning issues, problems
and emerging ideas that need to be worked on whether others initiate pro-
posals or not.. 5. Within manageable limits to its fields of Interest, Lilly Endowment will
endeavor to be both a national and international institution, even while it
maintains a strong continuing interest in the City of Indianapolis and the
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State of Indiana. It will distribute its funds so as to serve human needs on
a broad ecumenical, interracial, transcultural basis.

6. A significant part of our trusteeship responsibility is to engage in con-
tinuous and meaningful evaluation of the operation of projects we fund. Part
of our accountability is to hold those who receive our grants to reasonable
standards of both fiscal and project performance accountability.

7. A never-ending aspect of foundation trusteeship must be to maintain a
constant watch on the changing needs and problems of society and an ongoing
willingness to re-examine from time to time our program interests and
policies.

STATEMENT OF ROBERT C. GUENZEL, DIRECTOR OF THE LINCOLN FOUNDATION, INC.,'
AND CHAIRMAN OF THE COMMITTEE ON COMMUNITY FOUNDATIONS OF COUNCIL
ON FOUNDATIONS, INC.

SUMMARY
1. Community foundations are actively engaged in every area of philanthropy.
2. Community foundations emphasis originally was in areas compatible with

United Fund activities. In recent years this emphasis has shifted to the funding
of innovative programs for the preservation of the environment, promotion of
cultural and artistic activities, and aid to those disadvantaged whether by race,
language, poverty or physical or mental disabilities. This change in emphasis has
occurred because of governmental activities in areas with which such foundations
were formerly concerned and because of the recognition of a need for the funding
of "risk" programs.

3. Recipients of grants from community foundations have been assisted in
the initial fundings of their proposed programs and aided in adopting proper
budgetary and administrative procedures.

4. Community foundations have provided the leadership in many communities
in the cooperation between foundations and such cooperation now exists to a high
degree.

5. Community foundations can continue to exist only if the public is involved
as continuing financial support is generally an essential element to such founda-
tions. Community foundations, therefore, generally have a continuing program of
public information as well as a continuing search for innovative methods of
Involving the public in their activities.

6. Community foundations generally require written reports from grant re-
cipients as to te use of such funds and most community foundations have a
standard program of a follow-tip investigation by the staff after a prescribed
period of time with a report back to the Board of such foundation.

STATEMENT

This statement concerns itself with the area of community foundations in
general nud particularly with the activities and experiences of The Lincoln
Foundation, Inc., which is a relatively small, three million dollars and a rela-
tively young, fifteen years, community foundation. However. the remarks, except
as to individual specific activities, will apply generally to the community Foun-
dation field.

When community foundations first were conceived, shortly after the turn of
the century, it was with the idea that charitable bequests or gifts by individuals
in a community could be best utilized if continuing community direction were
given to the pooled funds rather than a simple carrying out of the wishes of the
long-dead donor under circumstances certain to change. The primary thrust of
the activities of such foundations was initially in the broad area of social pro-
grams such as those operated by then community chests or United Funds. In re-
cent years and months such program direction has taken a decided shift away
from this area to much more divergent programming. This has been occasioned
partially by the movement of government, both local and national, into fields
formerly supported solely by private funding but, perhaps more importantly, by
the recognition of community foundations that they should supply funds, pri-
marily in areas unsupported by other sources, either public or private. Thus,
today, we see community foundations undertaking programs where the risk of
failure is so high that they would not be properly the subject of the expendi-
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ture of public funds or df Support "Of the- United lunld ageficfei"Th the past two
years the primary emphasis in such p'rogirdms has been in the aiea of environ-
mental problems, minority development, local government studies, innovative
drng abuse programs, and cultural activities.

From the foregoing it can be seen that the recipients of grants from commu-
nity foundations are generally new entities in the process of organization to
solve a new community need or existing entities that are developing a new pro-
grain to meet a need not being met by others. The community foundation thus
can provide the "seed" money to get the program underway and can provide ad-
vice and assistance in administrative and budgetary procedures. In addition, of
course, if the community foundation is doing its job properly it can advise
applicants for grants of others who are attempting to meet the need or of exist-
ing agencies where a small expansion can better meet the need than by the cre-
ation of a totally new entity or agency. From this point bf view the refusal or
rejection of an application for a grant can sometimes be of more benefit to the
community and the applIcnnt In long range economies of community funds than
anything else the community foundation could do.

In Lincoln, Nebraska, there are four major foundations (although it would
probably be difficult to qualify them as "major" in other areas of the country).
The three, other than the community foundation, have specific fields of inter-
est and the executives of all communicate with each other with reference to
grant applications. The obvious purpose of this is to avoid duplication of grant
applications and to conserve comnunity funds to the best purlpos(e. In soit.
instances cooperative grants have been made where two or more of the foun-
dations would furnish a portion of the funds for a particular project. Generally,
the community foundation has provided the catalyst for such cooperative en-
deavors. Nationally, the community foundations have provided the impetus for"clearing-house" activities among foundations in ninny communities. For exam-
ple In San Francisco monthly luncheons are held of the executives of the foun-
dations in the area.

A community foundation that does not involve the public in its activities will
not survive. It is the essential element of a community foundation that continu-
ing direction be given by the community to the use of the funds in the founda-
tion. Further, the community foundation can grow only through the gifts from
the community. It is true that a few of the major community foundations have
received substantial bequests commensurate with the size of the cities in which
they operate. Our gifts or bequests are commensurate with the size of our city,
as well, and we are totally dependent upon a continuing gift program. Many of
these are small-over the years of its existence we have received $181,000 in
gifts of from I to 10 dollars or so. The more a community foundation can involve
the public in its activities the faster it will grow and the better job it can do
in the community. Obviously the initial step is to have a Board of Directors
broadly representative of the community, and if the community foundation ins
members its membership should similarly reflect the total community. In order
to further broaden the participation of the community in our decision making
we have established several committees to deal with particular areas of grants.
For example, we have the Educational Assistance Committee made up of profes-
sional and concerned lay persons in the field of higher education and administra-
tion to advise the foundation on grants in this specific field. A similar committee
exists in the medical field. A most important example of such a committee is our
Youth Advisory Committee made up of representatives from each of the five high
schools in the City of Lincoln. Since youth is a fleeting thing we could devise no
permanent membership in this area but this committee meets with us and any
request for a grant affecting youth is referred to this committee for a study and
a report.

A caveat must be noted with reference to the foregoing, however. Prospective
donors must have confidence in the judgment and continuing stability of the
community foundation or no donation or bequest will be made. The Board
of the community foundation then should represent the total community but the
leadership, probably, of the community elements. It is a problem that must be
solved by balance and by innovative solutions.

In order to keep the public informed as to our activities we make full use of the
local newspapers. Stories are carried on every meeting held by the Foundation
and the actions of the Foundation are reported. In addition, annual reports are
published covering each year's activities and these reports are sent to local,
state and national officials as well as a general mailing throughout the commu-
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nity and are available for public inspectibn at our office. Every operating e6m-
munity foundation in this country with which I am familiar makes such annual
reports and sents them to officials at all levels of government as well as making
other distributions thereof. Approximately every two years a representative of
our Foundation participates in a program with the local Bar Association to
continually remind the attorneys of our functions. Materials, including the an-
nual report, with reference to the Foundation are made available at the local
banks and other public or quasi-public places, including, for example, the office
of the Mayor.

Mollowing the making of a grant the grantee is required to file a written
report upon the completion of the program or purpose for which the grant was
made. At the end of a two-year period from the making of the grant the execu-
tive director reports to the Board meeting next following on the results of the
grant. Upon request by th grantee we will provide continuing assistance and
advice in administration. We believe that we cannot expect each of our grants to
meet meet with success. Indeed, we believe that we would not be fulfilling the
true purpose of the community foundation if we only funded those programs
where success was assured.

Community foundations are an important part of the field of philanthropy.
Together with other foundations, private and corporate, they will continue to
be a proper, necessary, and desirable part of the American society. I would, how-
ever be less than candid if I did not point out that the growth, of existing com-
munity foundations and the creations of new foundations of this nature has been
hampered, substantially, in recent years by the Federal Government. I am sure
that this has not been the intention of the Congress or the Administration, but
this has been the result. After the passage of the many changes relating to foun-
dations contained in the 19069 Act proposed regulations relating to community
foundations were published and a lengthy hearing held thereon on December 7,
1971, a perhaps appropriate date. Thereafter, these proposed regulations were
withdrawn and new regulations prepared. A committee of attorneys repre-
senting community foundations has had conferences with various parties con-
cerned in drafting these new proposed regulations on occasion. since the hearing.
This committee stands ready to have further conferences with relation to any
problems therein with anyone involved but we have not been asked to attend such
conference, nor have we been informed of any difficulties or problems recently
with such regulations. Nevertheless, to this date no regulations have been issued.
With respect to community foundations great Assistance could be provided to ex-
Isting foundations and encouragement to the formation of new ones if proper
direction could be given by the issuance of regulations compatible with both
Congressional intent and sound community foundation practices.

Senator IfARTKE. We will go to the second panel. C'arl Ilolman,
IT rban Coalition president, Mferrimon Cuninogrim. author of "Private
Money and Public Service," and Fritz H-einann, author of "The
F uture of Foundations." You may proceed.

STATEMENT OF MERRIMON CUNINGGIM, AUTHOR OF "PRIVATE
MONEY AND PUBLIC SERVICE," ADVISER OF FORD FOUNDATION:
ACCOMPANIED BY FRITZ HEIM ANN, AUTHOR OF "THE FUTURE
OF FOUNDATIONS," ASSOCIATE CORPORATE COUNSEL OF THE
GENERAL ELECTRIC CO.; AND CARL HOLMAN, PRESIDENT OF
URBAN COALITION

STATEMENT OF MERRIMON CUNINGGIM

Mr. Ct.rixooiLr. We thought we would go. Mr. Chairman, in the
order in which we have been listed on this sheet, which calls for Me to
be first, alphabetically.

My name, is Merrimon Cuningrimn and the information on that
sheet, sir, happens to be mistaken in every regard with tie exception
of the two places it indicates I went to school.
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Senator LiRn. Let me say to you that I do not accept the respon-
sibility for doing that but whatever staff member did that has to go
ahead and contribute to the foundation of your choice.

Mr. Cu.NINGoi. Thank you, that is excellent.
My name is Merrimon Cuninggim, the title of my book happens to

be mistaken.
Senator HArTmE. What is the proper title?
Mr. CtNINGOIM. "Private Money and Public Service." And the sub-

title happens to be the exact title chosen for this particular panel, which
I was very grateful for, "The Role of Foundations in American
Society."

Senator HAnITKE. Al' we had to do was look at the book.
Mr. CvtiNvGGi. Isn't that strange ? Thank you, sir. I have already

turned in a statement, sir.
Senator HARTKE. The entire statement will appear in the record.
Mr. CuNINGOmT. And perhaps the easiest thing, the most helpful at

this point, would be to hit the highlights of that statement in very
quick order. I know you are eager to bring this to an adjournment
today.

The committee posed to this particular panel five major questions
and if it is appropriate I will try to sketch out briefly what my answers
to those questions were.

Senator HARTiKcE. Let me say to you since we do have a copy of this
book, in order to make it available we will include it by reference and
also include the next book which is correct. "The Future of Founda-
tions." I will include both of these books in the record by reference
and, therefore, they will be available to us.'

Mr. CuNINaai. The first question posed to us was, How useful or
necessary are foundations in American society today I What functions
do they 'perform? Are these, or c6uld these functions be performed by
other izroups? My answer in short is that they are useful and I hope
that this will not be thought to be an answer full of self-praise. It is
an eff6rt to state quite clearly that foundations in a wide variety of
ways across the face of American society have spoken to the needs of
America in ways that I think have not been widely recognized. But
the word "necessary" in the question bothers me. I think, strictly
speaking, one could not say that foundations are necessary any more
than one could say that a symphony orchestra or research institutes.
At the present time there is no substitute for the assignment of gen-
erous private money to public service, which is the task of founda-
tions; and if America feels that this is desirable, then in this sense I
think we can say that foundations are necessary.

The second question that seems to get to the heart of the business
has been touched on already by the panel you have been interviewing.
'What are the negative aspects of foundations? What are they doing
wrong?

Now, I want to say, sir. and comment specifically to your comment
earlier, sir, that I think foundations are indeed aware that they are
under attack, they know they are on thin ice, they know the negative
aspects are being mentioned' over and over again so there is no diffi-

The books referred to were made a part of the omelal fies of the subcommittee.
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culty among foundation people as to this question, but the key thing
that must be said in fair answer to the question to my way of thinking
is it is important to distinguish, to discriminate between charges
against foundations that the facts support and other charges that the
facts do not support.

Foundations suffered in 1969, and still suffer from the fact that what
they are doing wrong and what they are accused of doing wrong are
not the same thing.

In my answer I then go on to mention six kinds of charges against
foundations that have to do with the field of structure and finance
and I speak to those six very briefly in respect to which ones to me
seem valid and which ones are not. I take note of the fact they are
charged with being tax dodgers, they are guilty of giving business
and family advantage, that they are investment policies running
counter to the public interest and so on, and my own feeling out of
those six is that that charge in toto adds ip to the suggestion that
foundations are serving as bulwarks of special privilege in American
life. This is a kind of generalized charge of which these six are illus-
trations. In many an individual instance the answer is undoubtedly
yes, but for most of the large foundations and on balance for the field
as a whole the answer, I believe, is no. F oundations are not bulwarks
of special privilege on balance.
. Foundations can take only part of the credit for that, however, be-

cause Government regulation has helped a great deal in correcting
abuses.

The second major area of foundation, life in which this question of
the negative aspects need to be faced is the area of program and oper-
ating policy. The area has been under discussion in these recent min-
utes. There are at least six negative aspects in this area. Foundations
are charged with not spending enough with being secretive, with
being engaged in inconsequential work, ladies aid societies, for
example, or conversely, with effectively propagating extremism in
business or whatever. Again, that they indulge in partisan politics,
and we had a recent illustration of that in the Watergate hearings,
of course,

And, finally, that they do not monitor and evaluate their work as
carefully as they should. I

May I answer those six briefly and then obviously, if you wish me
to say anything mor I would be happy to do so.

In respect to the charge that foundations do not spend enough. The
Tax Reform Act of 1969 has pretty much taken care of this problem
of inadequate spending already. Foundation behavior across the
board is indeed much better than it has ever been here and founda-
tions are writing a good record, they are better than ever before..

In respect to te second charge I mentioned, that they are secretive,
again, one has to say that the Tax Reform Act of 1969 did indeed help
the requirement of disclosure. Foundations are no longer as secretive
as formerly but many of them, especially a large proportion :of the
smaller ones, are unduly reticent. I

In respect to the third charge, those who start the inconsequential
work charge, those who start from the premise that the work of foun-
dations is inconsequential and unlimited as their conclusion, which is
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simply to say you can find what you are looking for all the way in
unimaginative and safe activities to courageous and even risky proj -
ects. Iy own view is that the routine, looking at the field as a whole
now, is that the routine outweighs the daring by a larger margin,
which is what one would probably have to say about any other type
of organization specializing in public service.

In respect to the next carge I mentioned, foundations generally
are engaging in extremism whether of the left or right. I have to say,
sir, that I feel that charge is nonsense. Only a handful of valid exam-
ples can be discovered. Foundations are not antibusiness, they are
not unpatriotic, they are indeed engaged in controversy because they
deal with the subjects that have to do with American social problems
and yet they themselves are not aiming at being controversial.

In respect to the next charge, of political partisanship, this is a very
serious kind of thing and must a so be answered as frankly as we
know how in spite of the supposed heinous instances cited in the con-
gressional hearings in 1969, and except for a very few indiscretions,
very few indiscretions here and there, the facts do not support such a
charge.

And I would be happy to be given a chance to comment on that at
greater length by virtue of the extent that Mr. Buchanan mentioned,
charged specifically in his testimony the other day.

The final one I mention in respect to these matters is the onQ that
foundations do not monitor and evaluate their work as well as they
should. On this point I say foundations do not monitor and evaluate
their work very well. Here we have not been charged as fully as we
should but we are guilty.The summary question for the areas of programs and operating
policy might well be, therefore, our foundations act as an agent of
constructive change in society with allowance for disappointments and
failures, which all foundations know they have experienced. And when
I wrote that sentence I did not realize that a question might be raised
as to whether foundations recognize their failures and will admit to
them. And so if you will, sir, let me repeat that phrase. Which all
foundations know they have experienced disappointments and failures.
On balance, I believe e is yes, sir, they are engaged in constructive
change in society.

The next question of the committee, however, does follow something
close to a particular phrasing. The committee's question is funda-
mental: Are foundations a victim of the rich to use their economic
resources in order to change our society? Should the rich be allowed to
have this much influence? There are two questions here, not one. The
phrasing of the second seems to me suppose the answer to the first is
affirmative, but this seriously oversimplifies the situation, it seems to
me.

The second question is easy as well as irrelevant: Should the rich
be allowed to have this much influence? Rich men should not be al-
lowed to mold the society to their pleasure irrespective of the desires
of others and neither should anybody else. But there very simply is no
convincing evidence back to the first question that fundame'ntally
wealthy l)eople have successfully employed foundations to change
thins 'to their selfish liking or that foundations are nothing more
than the tools of the rich to win their will.
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Earlier today the discussion was this problem, namely, Are founda-
tions out to villify the rich and to aid and abet only those who are
either eager to tear down the rich? Neither way do tie facts supportthe proposition.Trio rich are not winning their will through foundations, I believe,

but this does not mean that individual men of wealth may not have
tried such a ploy and got away with it on occasion just as in any
other area or vocation in which shady activity is possible.

It does mean the reputable foundations believing in constructive
change proceed to address the social problems chosen for attention
not on the merits of the case, not on the whims of the rich or anybody
else, but on the merits of the case they believe in change, do they
achieve in scheming by the rich to arrive at some foreordained con-
(.lUsion, no. In my own view, there is no way to escape the fact that
foudations are elgagel in change. I know of no foundation whose
work is based on the premise that they hope nothing will happen.

Question four: Can we say that foundations are established in order
to financially support programs to aid our society, or are they estab-
lished merely as tax dodges .and public relations victims? My answer
there briefly, is to say that in my view, it is not either/or, we always
need to be careful .n assigning motives to others and this is a question
of motive, of course.

I do not believe that it is impossible that these two should be put
together, but be that as it may, the human condition being what it is,
it is likely that setting up a foundation was nearly always a combina-
tion of generosity and selfishness. In my view, government policy
should be aimed at encouraging the former and holding the latter in
check.

Once a foundation is established it can hardly be said to be a tax
dodge for it pays the tax prescribed, but that is to get off this particu-
lar subject.

The next one: Is it a, public relations vehicle for the persons estab-
lishing them in motive and in actuality? It is possible but the benefit
can go far beyond merely good public relations for the people involved,
and since the opportunity for abuse of this sort still exists in spite of
TRA 69, the surprise is that there seems to have been so little in fact.

I have a feeling here. Mr. Chairman, that the broadening of founda-
tion management as called for in the Treasury report on foundations
of 1965 is an important concern which TRA 69 did not notice, it was
the one recommendation that the Treasury Department report of 1965
on which action was not taken, and this matter could be helped if at-
tention were paid to it.

Fintwily. No. 5: Should foundations be considered self-perpetu-
ating institutions in our society which are valuable and necessary
today and in the future, or should a reasonable limit be put on their
lives?

The choice is unreal. For example, it is not impossible that someone
opposes perpetuity, yet still believe that foundations "are valuable
and necessary today and in the future." And what is "a reasonable
limit"'? The question seems to be trying to get at something else which
is not clarified.
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"Self-perpetuating institutions" constitute the way America usually
sets up its non-profit, public-service agencies. They are not required,as a rule, either to iquidate by a certain time or to go on forever.
They themselves make the choice. If the suggestion were made that
they should not go on forever, it would presumably be because they are
not serving the public, or because government or some other kind ofagency could do their job better, or because the public interest is in-
sufficiently represented in the determination of direction and program.
Are these, perhaps, the concerns at which the question is aimed?

If so, let me say that I find it hard to imagine any "limit * ** on
their lives" that would be "reasonable." Granting that foundations,like all other institutions, make mistakes and that bad choices, the
do serve the public remarkably well; any person whose eye might fall
upon this page will have been benefited in countless ways during hislifetime by foundation activity. Government, or perhaps some other
agency, could indeed take over much of their work of course butthis would represent a serious dilution of. our pluraistic society in
which ideally public and private segments work hand in hand. And
if the real aim of a time limitation is to secure the "broadening offoundation management," then specific legislation to that effect would
be more effective and less dangerous than a cancellation of the time-
honored and time-tested principle of perpetuity.. Longevity brings
experience, which more often than not makes for wise use of resources.
A time limit for foundations would mean the waste of experience and
less effective philanthropy.

Thank you very much,

STATEMENT OF FRITZ F. HEIMANN
Mr. HEIMANN. My name is Fritz Heimann, I am counsel for the

General Electric Co., however, I am appearing here in a purely
personal capacity.

I am counsel for the General Electric Co. I am, however, appear-
ing here in a purely personal capacity and not as a representative of
General Electric.

I served first as associate director and then as executive directorof the Peterson Commission on Foundations and Private Philanthropy
in 1969 and 1970. Last fall I directed the American Assembly Confer-
ence on Foundations at Arden House and edited "The Future of
Foundations," which represented the background reading for theArden House conference. My work involving foundations has been
solely extracurricular; I have never worked for a foundation, nor
applied for or received a grant from a foundation.I am delighted to be invited here. I think the establishment of the
Subcommittee on Foundations is an extremely welcome development.
One of the principal concerns which the Peterson Commission devel-oped during the course of 1969 was the lack of a clear governmental
focus on the problems of foundations and philanthropy. The subcom-
mittee fills a very important need. I am particularly impressed by the
series of questions you have posed because they address the under-
lying philosophical issues regarding the need (or foundations. This
subject was totally ignored during the 1969 tax reform hearings.

Let me turn now to the questions you have raised.
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* ' .TIONALE. rOR FOUNDA"ONS

The first question raises the basic issue, what is the rationale for
foundations? The traditional rationale, even though never very clearly
articulated, was what foundations were doing useful things that the
Government was not doing, but which were sufficiently important to
justify tax incentives. We must recognize that the problem is now to-
tally different. With massive spending of Government funds in prac-
tically every area in which foundations are working, you can no longer
justify foundations on the basis that they are doing things which the
Government is not doing.

Annual foundation expenditures total about $2 billion. Govern-
ment expenditures in the same fields are 30 or 40 times the level of
foundation spending. Nevertheless I believe there is a useful rationale
for foundations, resulting from their much greater flexibility, com-
pared with Government agencies. I have developed that rationale in
some length in my book. Let me use one example to illustrate this
point.

The New York Times of Saturday, September 22, had a very inter-
esting story about Dr. Irving Cooper and his development of radically
new techniques for brain surgery. He is dealing successfully with
epilepsy and a number of other diseases which had never before been
dealt with sur ically. The article pointed out that Dr. Cooper had not
obtained any government grants but that he had received foundation
support.
su:pdo not know any more about Dr. Cooper and his work than was
in the article in the New York Times. But we all know that Govern-
ment grants in the medical research field generally reflect a profes-
sional peer group evaluation process. One result of such a process is
that the mavericks in a professional field, the people who want to do
something which is radically different from the conventional wisdom,
often have difficulty getting support. On the other hand, foundation
support in the medical field often reflects personal experiences, rather
than formal selection processes. For example, a surgeon may have op-
erated successfully on a member of the family of the donor of a foun-
dation, and the foundation thereafter supports that surgeon's research.

My point here is that the decisionmaking process of a foundation
can be very different from that of a Government agency and this re-
sults in a desirable degree of diversity. Foutidation money will often
go to places where Government money does not go. Foundations have
flexibility that Government agencies do not have and should not have.
Government agencies by their nature must operate on the basis of
the objective standards. In dispensing public funds, they must operate
in as even-handed a manner as possible. Foundations are not subject
to the same constraints. The Mott Foundation can very properly con-
cern itself with Flint, Mich., and spend little or no money elsewhere.
The Hartford Foundation can single out Dr. Cooper as the one sur-
geon they want to sup port. A Government agency cannot'and should
-not or- ate that way. Furthermore a substantial element of consensus
is generally necessary before the governmentt can enter a new field.
Foundation work in the population control field began two decades
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before the Government became active. Until the late sixties the field
was much too controversial politically to obtain congressional support
for Federal spending.

SHORTCOMINGS OF FOUNDATIONS

Now, turning to the second question you have raised, the short-
comings of foundations, I would say one of my major concerns is that
foundations are too timid. I think the 1969 Tax Reform Act did a
great deal of good. But one bad effect was that a group that was, with
a few exceptions, pretty timid to begin with, has had the hell scared
out of it, and is even more timid now than it was before. I am not sug-
gesting you can legislate that foundations be bolder or more innovative
or original, but I think you can affect the climate in which they work
and the climate within which the law is administered.

If foundations spend money only in areas that are widely approved,
then they lose their ability to do anything that is particularly dis-
tinctive, because the amount of public money that will go to popular
subjects is so much larger than the resources that foundations can
possibly bring to bear. Unless foundations use their ability to do those
things they are uniquely able to do, and which Government agencies
don't do, they lose their reason for being.

FOUNDATIONS AND THE rOWER OF THE RICH

Your third question very properly raises the whole issue of the legit-
imacy of foundations. Should the rich by creating foundations be able
to assert their own sense of priorities whether for or against social
change ? Let me tackle that in two ways. First, I think what we need
is a realistic sense of proportion. We have already remarked that total
foundation spending is only a small fraction of Governnent spending.
As organizations, foundations are small and not particularly formid-
able. The Ford Foundation is big only when you compare it with other
foundations. By any other standard of comparison, whether you deal
with Government agencies, or with corporations, or with universities,
the Ford Foundation is not a very large organization.

Furthermore, there is great diversity in the foundation field. Even
if you focus only on the 350 with more than $10 million assets, you will
find a highly diverse group.

A second! and very different point, is that most of the larger foun-
dations have become substantially professionalized. This produces
results somewhat like those that have been widely observed in the news-
paper business. The owners of newspapers are generally pretty con-
servative but the hired hands who write the news stories and usually
much more liberal. You have a somewhat similar selection process at
work in the foundation field. The people who are likely to make a pro-
fessional career of foundation work are very different types from those
who made the fortune on which the foundation is based. As a broad
generalization, the professional foundation staffs are likely to be more
liberal than the donors who set up the foundations.
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Turning to your fourth question, are foundations public relations
gimmicks or tax dodges? Here again, I think a sense of realism is
desirable. The whole concept of tax incentives is obviously based upon
the (.xistence of mixed or impure motives. The important issue is
whether foundations make socially useful contributions, not whether
the motives of their founders were unselfish. The work of the Rocke-
feller Foundation has undoubtedly resulted in good "public relations"
for the Rockefellers. I do not begrudge that, because the foundation
has in fact made many useful contributions. Similarly, with the Ford
Foundation, I think its v'ork, both good and bad, should be judged
on its own merits, not by whether the creation of the foundation helped
the Ford family to maintain control over the Ford Motor Co.

PE11PETUAL LIV,'E

Last, tle question of self-perpetuation and permanent life. As Dr.
(0uminggim has already noted, pJrmanent life is no longer an unusual
privilege in o1r society ;. No just charitable organizations. tl)t most or-
ganizations in m,,, society are set u1) on a perpetual life b.asis. I know
of no compelling reasons why foundations should be singled out for
limited life. The important point is to impose a discipline to make sure
that foundations maintain a proper level of charitable activity. Ihere
the Tax Reform Act of 1969 came up with a major improvement over
the prior law, the payout requirement. I might note that thlis idea was
first, proposed to the Senate Finance Committee by the I-eterson Com-
mission. A long as foundations maintain an adequate level of payout
to charity, they should be permitted to remain in existviw'e in(lefinitely.
If they (1o not do so, they should not be permitted to stay in existence
whether it be for 25 years or for 40 years.

The fact that yoa are receiving some complaints about the level of
the payout requirement may wefl be a healthy sign. The payout re-
quirement should impose a real discipline for good investment man-
agement, which was lacking before 1969. If nobody objects, you would
know that the level is not tough enough.

That concludes my comments on the five questions you presented
to our panel.

QUALIFYING TIE TAX LOSS

I would like to comment briefly on the question raised at this morn-
ing's hearing on the amount of the tax loss caused by foundations. An
annual figure of $610 million was mentioned. This is a subject that the
Peterson Commission attempted to deal with.

It would obviously be very helpful to the formulation of public
policy if you could make some kind of cost/benefit analysis comparing
the benefits resulting from foundations with the loss in taxes. Pete
Peterson and the staff of the Peterson Commission spent quite a bit
of time trying to figure out how you mi ht make such an analysis. We
were very disappointed to conclude that there is no way to do it.
Neither the cost, nor the benefit can be quantified in any meaningful
way. The tax loss cannot be computed because we dont know what
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tion for foundations. You can observe that several major foundations,
including Carnegie and Rockefeller were set up before there was an
income tax. Therefore, it is reasonable to assume that some more foun-
dations would have been established even if there were no tax in-
centives.

However, it is very clear and responses to Peterson Commission
questionnaires emphasized this, that most donors are very much con-
cerned with tax eductibility. Even if we assumed that without tax
incentives no money would go to foundations, there is no way to com-
pute the tax loss caused by foundations. The tax loss may not be great,
because it is reasonable to assume that tax conscious donors will avail
themselves of alternative ways of minimizing taxes. If there had been
no deduction for foundations, the donor's money might have gone di-
rectly to charity in the forms of tax deductible grants to universities,
hospitals or churches. Conceivably some donors might have decided to
spend more money on yachts or racing stables, and thereby reduce their
taxable estates. We are obviously dealing with very iffy questions.
There is no meaningful way to compute the tax loss caused by founda-
tions.

Even if we make the highly unrealistic assumption that donors
would have given the same amounts to nontax-exempt foundations,
and both donors and foundations had paid substantial taxes, is that
necessarily desirable? Even if, for the sake of discussion, we accept tile
$610 million figure which was mentioned this morning, the amount in-
volved is not large enough to permit any reductionin tax rates.

There is no question that the Government can always use another
$610 million, but would it spend the money more or less wisely than
the foundations? Here, we get back to the same underlying philosophi-
cal questions where we begim. Do you want the Government to sell all
or most of the priorities in social expenditures or do you want a more
diversified system? I think that is the bottom line question you are
asking. It is a very important question to ask, and I hope that your
deliberations will produce illuminating answers.

Thank you very much.
Senator HAITKE. We will proceed with the next witness and we are

getting close to 4 o'clock and the next vote is 4.

STATEMENT OF M. CARL HOLMAN

Mr. HOLMAN. I am Carl Holman, president of the National Urban
Coalition, and I think since I suppose I am the only person here rep-
resenting an organization which is on the receiving end, I might just
briefly say what the coalition is. It is made up of representatives of
business, labor, minorities public officials, religious, professional, and
community leaders, and while established at the time of the urban riots
in the sixties, the coalition tries as best it can to try to deal with the
social, economic, and philosophical problems of cities and especially
the problems of the central cities, and in so doing works with 34 of
its localities to try also to lessen racial and ethnic polarization.

I found some difficulty in dealing, as I have in the past, with some
of the questions which arise concerning foundations because often they



125

seem to assume that foundations have a monolithic quality which does
not square with my experience at least. In other words, there is no
way of dealing with foundations as though this is a convocation of
groups which come together from time to time and set priorities and

. operate in that particular manner.
InI addition to that, there is the problem, I think, of seeing founda-

tions in terms of one or two headline-making episodes which occur and
then attempting to judge all foundations in that way.

I am certain that is not the way the Senate will go about making
plicyin terms of that but it is very clear that is what has happened a
good deal in terms of the press and was involved to some degree in the
way the conversation went the other day in the Watergate hearing
which I happened to be tuned into at that moment.

It seems to me that foundations are imperfect but that they are vital
and necessary parts of our society. They do stimulate; and permit the
private sector to play an active role in meeting social and economic
needs not only of nations but of particular localities or regions, and
I think this has to be thought about very, very seriously, that founda-
tions are in the American tradition of diversity and plurality provid-
ing initiatives and alternatives not available in countres where almost
everything tends to be done by the Government.

So that when the Senators are having a conversation about foun-
dations, I think this is something which they might take very seriously
to heart.

I will strive to give a couple of quick examples that the foundations
can respond more quickly to emerging problems and issues than either
(Iovermnent or corporations. These may be limited by other political
priorities and realities or overriding obligations to stockholders or in
the case of Government, the national bureaucracy of Government. I
will give one case in point.

Two years ago I helped put together for the coalition, using founda-
tion money, the Midwest Conference on Criminal Justice. My interest
there was in trying to see if we could look at what was really happen-
jn, not in the big city but to go into the cities of Indiana, Illinois,
'of Michigan, and try to see what was happening with LEAA. a

(1tovernfi-ent program which was supposed to run 5 years in those
cities.

We got together mayors, police chiefs, community people, people
from the courts, people from corrections. One of the interesting things
about that was that this was to be a joint venture between ourselves
and LEAA. LEAA had a lot more money for this purpose than we.

On the day when the conference was to take place in Gary. the
LEAA paper had not all been signed and the money was not there,
and so that conference was put on with the use of foundation moneys
by the coalition. The more interesting thing which occurred was that
in the course of that 31/2 days an amazing amount of consensus people
from Gary, Terre Haute, from Madison, began to find that they had
very, very much certain kinds of problems in common, they fond in
some cases that the-LEAA State directors were virtual dictators in
suggesting what sorts of programs had to be instituted and they asked
if we would do one thing more, bring them hereto Washington to
meet with the Attorney General and the Justice Department.

23-S12-73-9



126

They were skeptical that we could do this and they were skeptical
that the Government would be willing to have that done. We did
indeed bring them here to Washingtoh, they did indeed meet with
the Justice Department, the head of the Justice Department and with
the LEAA people, and some of the things that they suggested resulted
in a kind of change which never would have occurred had this gone
through the usual bureaucratic process which is involved.

In the same way, we have looked at the financing of public scllools.
A lot has been said about what foundations have done in terms of
higher education. We have been very much concerned about the kind
of inequities which are suffered by rural and urban low-income
neighborhoods in terms of what they get from the States by the way
of support for public education. It was foundation money that made
the research possible to do that in the first place. It could not have
been gotten elsewhere. And though a series of lawsuits took place
thereafter, and some of those lawsuits lost, it is significant to see in
four or five States now the States have moved on their own to try
to change what the pattern is there.

Foundations do the kind of frontier work very often that will not
be done by the Federal Government or any other such agency.

Several references have been made to what Ford and Rockefeller
did in terms of the so-called green revolution. I think what is being
forgotten at this point in history is that with the current food prices
we have in the world, imagine what that crisis would have been like
had not the amazing new grains, which were possible only because
these foundations were able to do what Government would not have
then done, and moved out in terms of that, the same thing could be
true. I was with the party when the Senator from South Carolina
went down to see for himself what was happening in his State in terms
of hunger in that State. That, too, was done by foundations and by
the work that foundations had made possible in taking a look at
that.

What I am trying to get at, sir is that I think we cannot deal with
the horrible examples and the celestial examples which at any foun-
dation would bring before us. It is fully true, as bad as race relations
have been, at some point in this country it is difficult to believe how
much worse and how much more destructive race and class relations
would have been without some of the work foundations made possible.
Higher education special training, leadership opportunities, for a
certain segment oi our population -have been provided that otherwise
would not have.

Reference was made to a fact that even small foundations very often
will give to a person. This again is more like what happens in this
country and not in other countries so much.

I know a girl who began as a student in Atlanta, Ga. and was sent
off to college on a small fellowship and who was as powerful a force
in trying to see to it that in the State of Mississippi things did not go
totally m collapse as any three, four, five, six, seven groups of people
might have been. She did go on from that point to have a distinguished
career throughout here in Washington an again in Harvard and again
this has been made possible by the kind of things I do not think you
can expect the Federal or any other -government to do.
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I think the relation between social policy and public policy in the
role of foundations is an important one and I would like to take per-
haps an unpopular bull by the horns and say that the other night
when we looked at the number of elected officials from minorities who
have come into office, and there is still a small smattering in this
country over the past several years, I would not again say the impor-
tance oi foundation-supported efforts at voter registration and voter
education and I fully understand the reaction to what was seen as
abuse and a single instance, what I do not see happening is the counter-
balancing of this by the fact that a great number of people who, when
I saw them as students in the south, were very much opposed to the
system and who now have come out of the student movement and are
now in the political movement.

[The statements of Messrs. Cuninggim, Heimann, and Holman and
questions submitted to the witnesses follow:J

STATEMENT OF MERRIMON CUNINGOIM, ADVISOR OF FORD FOUNDATION

Gentlemen: The five questions drawn up for consideration by this Panel are
so large and important that the temptation, in light of my long-time experience
in the foundation field, is to write a book in comment on them. Fortunately for
me, the book has already been written; and It delights an author's heart, of
course, that my book's sub-title, The Role of Foundations in American Sooiety,
happens by chance to be the theme chosen for this Panel.

In an effort to make this Statement as brief as possible, I will simply sketch
out answers to the questions posed by the Subcommittee. In case elaboration
should be desired, I will indicate where the various topics are discussed in my
book; and will be happy to comment at greater length orally.

Question 1. How useful and/or necessary are foundations in Anerican society
today? What functions do they perform? Are these--or could thcae-functions
be performed by other groups?

Answer. "Useful"? Very. The myriad "functions . . . they perform," in fulfill.
ment of their over-arching function to enhance the general welfare, undoubtedly
make immense contributions to the improvement of American society. No area of
life is ignored-at least none that is legal and moral. (Chapter 4 of my book.)

This doesn't mean that everything that every foundation does is useful. Lots
of the roughly 26,000 are small and often ineffective, and some of the big ones have
not yet learned their proper role. But on balance the record of positive ac-
complishment is impressive. (Chapter 1, passim.)

"Necessary," however, is another matter. How strictly is the word being used?
If it means, could we get along without foundations, the answer has to be Yes-
and in the same limited sense we could get along without symphony orchestras,
or research institutes, or maybe even some of our hospitals, schools and churches.
At least some of the activities of foundations could indeed "be performed by other
groups," and would undoubtedly have to be performed by other groups, including
especially government, if foundations were to get, or be put, out of business. At
the present time there is no substitute for the assignment of generous private
money to public service, which is the task of foundations; and if America feels
that this is desirable, then in this sense I think we can say that foundations are
necessary. (Chapters 1, 5 & 6, passim.)

Question 2. What are the negative aspects of foundations? What are they doing
wrong?

Answer. It is important to discriminate between charges against foundations
that the facts support and other charges that the facts don't support. What they
are "doing wrong," and what they are accused of "doing wrong" are not the
same thing. I shall touch briefly on both.

A number of the "negative aspects" have to do with the structure and financing
of foundations: (2) that they are said to be tax dodges; (b) that they are used
primarily for business and family advantage; (c) that their investment policies
run counter to the public interest; (d) that they represent dangerous concentra-
tions of power; (e) that they are elitist in management and general outlook; and
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(f) that they are not accountable to the pul)ic. (Chapter 2, and chapter 6,
passima.)

Shorthand will have to substitute for a full, careful analysis; and my own
ans%%ers will undoubtedly disagree with those of swashbuckling critics on one
side anId nervous defenders on the other. I would welcome a chance to respond
to the.-e charges at greater length; here I ,an give only brief, summary judg-
iiments, as follows:

In re (ai , foutdations themselves are not tax dodges, but many donors may
indeed have received excessive tax concessions i establishing their charitable
funds.

Il re (b). see question No. 4, below.
In re (c), unimaginative investment policies have been the norm, but the Tax

Reform Act ,,f 1909 effected an Improvement here, and consequent pay-out to
charity has been notably increased.

In re (d , leading foundations do have considerable influence in their fields of
activity, but, in my view, the facts do not support the notion that their power is
either massive or dangerous.

Il re (e), elitisiim can be broadly documented, but many foundations, especially
the larger t s, are beginning to do something about it.

In re f, thanks to TRA (19 as well as to developments already un(ler way at
the time, foundations are now more accountable than ever before, though they
still ]h,9ve t way to go.

All these seem to suggest the question, Are foundations serving as bulwarks
of special privilege? In many an individual instance, the answer is undoubtedly
Yes. For mast of the large foundations, and on balance for the field as a whole,
the answer, I believe, is No. But foundations can take only part of the credit for
improvement in these matters; government regulation has brought about many
(esiralie changes in the areas of structure and finance. (Cimapters 2 & 6)

Again, much needs to be said, but since answers must he pithy, then:
In re, (g), TIRA 69 has pretty much taken care of the problem of Inadequate

spending.
In re (h). foundations are no longer as secretive as formerly, courtesy of TRA

69. but many of them, especially a large proportion of the smaller ones, are un-
duly reticent.

In re (1), those who start from the premise that the work of foundations is
Inconsequential end up with It as their conclusion-which is simply to-say that
you can find what you are looking for, all the way from unimaginative and safe
activities to courageous and even risky projects. My own view is that the routine
outweighs the daring by a large nmargin-which is what one would probably have
to say about any other type of organization specializing in public service.

In re (j), that foundations generally are engaging in extremism, wIlether of
the left are right, is nonsense. Only a handful of valid examples can be discovered.

In re (k). almost as preposterous Is the muted companion charge of political
pIrtisaniship, in spite of the supposed heinous instances cited in Congressional
hearings in 1969. Except for a very few indiscretions here and there, the facts
don't support such a charge.

Iii re (1), it is indeed true that, on the whole, foundations don't monitor and
evaluate their work very well.

Tile suminmary question for the areas of program and operating policy nih-lit
well be, Are foundations acting as agents of constructive change in society? With
allowance for disappointments and failures, which all foundations know they
have experienced, the on-balance answer, I believe, Is Yes. (Chapters 3, 4 & 6)
But my phrasing of this question is slightly, and crucially, different from the
wording of the next question posed by the Subcommittee:

Q11r.1tinm 3. Fndanel tally, are foundations a vehicle of the rich to use their
economic resources in order to change our society? Should the rich be allowed to
hare this much influence?

There are. (if course, two questions here, not Just one. The phrasing of the sec-
ond seems to pr,-suppo.e that the answer to the first is affirmative; but that is
seriously to oversiml)lify the situation.

The secondd question is easy as well as irrelevant: Rich men should not be al-
.lowed to m(old the society to their pleasure, Irrespective of the desires and needs
of others-and neither should anybody else.

In the areas of program and operating policy are other "negative aspects,"
alleged or real, that must be noted: (g) that foundations don't spend enough;
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(h) that they are secretive; (I) that they engaged in inconsequential work: (J)
that, conversely, they are effectively propagating extremism; (k) that they ill-
dulge In partisan politics; and (1) that they don't monitor alid evaliat, their
work as carefully as they should. (Chapter 3, & (.hpt er 0, plssil.)

But there is simply no convincing evidence-and now I'm going hack to the
first question-that "fundamentally" wealthy people have successfully el;hI. ell
foul)(ations to change things to their selfish liking, or that foundations are ntoth-
ig more than the tools of the rich to win their will. This doesn't wcan, of .,urse,

that individual men of wealth may not have tried such a lploy-and got away
with it on occasion, just as in any other area or vocation in which shady activity
is possible. Bat it does mean that reputable foundations, believing in (.onstruc-
tive change, proceed to address the social problems chosen for attention, oi the
merits of the case, not on the whims of the parent rich or anybody else .t'lange?
Yes. insidious scheming by the rich to arrive at some foreordained conclsiom?
No. The overwhelming body of foundation activity, concentrated ats it is ili the
large foundations, supports no such conception. (Chapters 2 & 3, pltsitl.)

Question 4. Can we say that foundations are established in ordcr to /invileially
support prograuns to aid our society, or are they established menrcly as tax dodges
and pu bli rela tions veh icles for the persons csta bish ing then?

Answer. The first thing to say is that it is not either/or. Though we always
neel to be careful in assigning motives to others, there are clearly iny more
iiotives for establishing foundations than simply the two cited. and even hose
two ay not be mutually exclusive in every instance. As I've already noted,
foundations do "aid our society," and their charters and program. suggest that
this was at least one of the things their founders meant them to do. As i'v( also
noted, rich men have often received tax concessions, and it would be naive to
hold they didn't know they'd get them. The human condition 10eing what it is,
it's likely that setting up a foundation is nearly always a combination of gener-
osity and selfishness. In my view, government policy should lie almed at encourag-
Ing the former and holding the latter in check; tlat is, reasonable tax incentives
for genuine benevolence should be provided, and loopholes to allow the rich to
escape their just share of taxes, on their spurlous lim of beilg liritable,
should be closed up. (Chapters 1 & 5, passim.)

Once a foundation is established, it can hardly be said to be a tlx dodge, for
it pays the tax prescribed-even when, as is now the case, the so-called audit
fee of 4% raises twice as much as was originally anticipated when TRA 6;9 was
passed, which amount itself proved to be twice as much as was needed to per-
form the desirable audits. But that's to get off the particular subject. The re-
mining item In this question has to do with whether it was the Intent that
foun(lations serve as "public relations vehicles for the persons establishing
them." In motive? Perhaps. In actuality? Even more possible. That is, donors,
their families, their businesses, their professional careers, can all be favored by
the way in which foundations conduct their affairs. The benefit can go far
beyond merely good public relations for the persons involved; and since oppor-
tunity for abuse of this sort still exists, in spite of TRA 69, the surprise is that
there seems to have been so little in fact. But there is enough, in my view, to
justify specific legislation. The 1905 Treasury Department's Report on Founda-
tions reonommended, among other things, the "broadening of foundation man-
iigenient" as a way of solving the problem of "close donor involvement," but this
was ftie one recommendation of the Report that TRA 69 did not pick up. (Chap-
ter- 2,5 & 6, passim.)

Question No. 5: Should foundations be considered self-perpetuatin!l institutions
in our society which are valuable and necessary today and in the future, or
should a reasonable limit be put on. their lives?

Answer. Tile choice is unreal. For example, it is not impossible that someone
oppose l)erpetuity, yet still believe that foundations "are valuable and necessary
today and in the future." And what is "a reasonable limit"? The question . eemmis
to be trying to get at something else which is not clarified.

"Self-perpetuatinV institutions" constitute the way America usually sets up its
noni-profit, public-service agencies. They aren't required, as a rule, either to liqul-
(htte by a certain time or to go on forever. They themselves make the cholme. If
the suggetin'i were made that they shouldn't go on forever. it would presum-
tibly be because they aren't serving the public, or because government or some
other kind of agency could do their job better, or because the pulhic interest
is in.-ufltciently represented in the determination of direction and program. Are
these, perhaps, the concerns at which the question is aimed?
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If so, let me say that I find it hard to imagine any "limit... on their lives"
that would be "reasonable." Granting that foundations, like all other institu-
tions, make mistakes and bad choices, they do serve the public remarkably well;
any person whose eye might fall upon this page will have been benefited in
countless ways during his lifetime by foundation activity. Government, or per-
haps some other agency, could indeed take over much of their work, of course,
but this would represent a serious dilution of our pluralistic society in which
Ileally public and private segments work hand in hand. And if the real aim of a
time-limitation is to secure the "broadening of foundation management," then
seclfic legislation to that effect would be more effective and less dangerous than
a cancellaton of the time-honored and time-tested principle of perpetuity. Longev-
ity brings experience, which more often than not makes for wise use of re-
sources. A time limit for foundations would mean the waste of experience and
lesN effective philanthropy. (Chapters 2 & 5, passim.) 1.

STATEMENT OF FRITZ F. IIEIMANN, ASSOCIATE CORPORATE COUNSEL,

GENERAL ELEcTO Co.

FOUNDATIONS AND GOVERNMENT: PERSPECTIVES FOR THE FUTURE

Any effort to consider the future of foundations must deal with the ultimate
question: is there a continuing rationale for foundations? Foundations are In a
difficult period in their history. The legislative battles of 1969 demonstrated that
they have very limited political support and no effective popular constituency.
The pervasive role of government programs means that the traditional rationale
for foundations has largely disappeared. That rationale, though never very ex-
plicitly formulated, rested on the premise that there were spheres of activities in
which the federal government had little or no active role, but which were of
sufficient public interest to justify the use of tax incentives to stimulate private
initiative.

In the face of political hostility, foundations could resign themselves to a
low visibility role as disbursing agencies for noncontroversial projects whose
priority is too low to secure government support. The financial pressures on all
private sector institutions--museums, universities, hospitals, symphony orches-
tras--are so great that there would be no difficulty disbursing the $1.5 to 2 bil.
lion per year which the foundations have to spend.

However, as tax-favored institutions, foundations are certain to be under re-
newed scrutiny, and will be required to justify their existence. Not having made
anybody mad may not be an adequate defense. If foundations support only what
is popular with politicians, their role will be insignificant because such projects
will have access to much larger government funds. If they limit their grants to
the institutions supported by individual giving, they are vulnerable to the attack
that they are unnecessary middlemen.

In the long run, the only real justification for an institution is that it does
things which others cannot do as well. Foundations have made many distinctive
contributions in the past, but that was much easier before government agencies
became active with vastly greater resources. Foundations must prove that they
can continue to make distinctive contributions in an environment of massive
governmental involvement if they are to develop sufficient public support to main-
tain their existence.

A RATIONALE FOR FOUNDATIONS

I believe that their ability to make distinctive contributions is considerable.
Of all of our institutions, foundations are potentially the most flexible, because
they are least encumbered by internal or external constraints. This is of enor-
mous value in a time of rapid change when most public and private institutions
cannot cope with the need for change because of the constraints under which they
operate.

Foundations are less constrained than any other type of organization by the
pressures of their ongoing activities. Because they are essentially grant-making
rather than operating institutions, their internal needs are quite modest and the
bulk of their available funds are uncommitted. Thus, they have the potential to
respond to change by launching new programs. Even though existing programs
generate pressure for continued funding, it is far more difficult to eliminate or
reduce a program carried on by an in-house staff than it is to cut support going
to another organization. This phenomenon operates also with government pro-
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grams and in the corporate world. The unique characteristic of foundations is the
ratio of in-house expenditures to external grants. Only a very small percentage of
the available funds are needed to keep the internal show running. Thus, the
inertial force of ongoing activities is much smaller, and the ability to reallocate
resources Is correspondingly greater.

The fact that foundations are not required to raise money frees them from
many external pressures. An endowed foundation does not have to satisfy, the
demands of an external constituency, such as voters, customers, or advertisers, to
assure its continued existence. It may be argued that, in view of political and
other public criticism, foundations are hardly free from external pressure. There
is, however, a basic difference between having to earn the active and continuing
support of outside constituencies to remain in existence, and having to avoid
activities which could trigger widespread opposition. The latter is at most a nega-
tive discipline. Our basic prelnise is still true: external constituencies do not
impose any affirmative demands which foundations must meet.

The freedom from internal and external constraints gives foundations great
flexibility to respond to the changing needs of American society. This flexibility
provides the best basis for defining a useful role for foundations, because it sug-
gests that there are activities which foundations can perform better than other
institutions.

It is clearly easier for a foundation to engage in experimental activity than it
is for a government agency. The system of checks and balances under which gov-
ernment programs are conceived and executed makes it extremely difficult to
tolerate the failures that are an inevitable concomitant of experimentation. The
same constraints also make it very difficult for government agencies to operate
either on a small scale or on a long-time cycle. This introduces a twofold bias.
An experimental program which looks as though it may produce negative results
is likely to be killed too early. A program which appears promising may well be
given broad application prematurely. For example, one of the major problems of
such antipoverty programs as community action was that experimental ap-
proaches were proliferated too early.

The very fact that foundations do not respond to a political constituency means
that it is possible for them to sponsor a project in one community without being
exposed to irresistible pressure to duplicate the experiment in other communities.
Similarly, the freedom from political checks and balances, Budget Bureau re-
views, appropriation committees, and partisan criticism means that a foundation
can accept the consequences of an unsuccessful experiment without the risks
inherent in a governmental program.

The absence of political checks and balances also means that foundations can
be much more selective in their allocation of resources. A foundation can decide
to support only the best law school or hospital, or other institution, without being
subjected to pressure for even-handed distribution to all similar institutions.
It appears that some foundations have in recent years become concerned about
charges of "elitism." This has led to the distribution of grants to broader groups
of recipients. Without debating the wisdom of any particular program, I believe
that foundations lose their ability to be distinctive if they adopt grant-making
criteria which closely resemble those of government agencies.

Foundations can also center sensitive or controversial areas more readily than
government agencies. Strong opposition by a vocal minority can often stop a
government program. Foundations can be considerably more venturesome. For
example, foundations began working in the birth control field at least two
decades before the government entered it. Most observers credit the initial work
financed by foundations with laying the basis for the government's ultimate
entry.

The development of higher-yield food grains is probably the greatest success
of the foundation held since World War II. The crucial importance of increasing
agricultural productivity in countries like India with rapidly growing popula-
tions and limited available land, was widely recognized. However, for several
decades the dominant political interest in Washington was the disposal of United
States agricultural surpluses. Increasing the productivity of foreign countries
had no political support. Thus here, too, political inhibitions on governmental
action created an opportunity for foundation initiatives.

The greater flexibility with which foundation programs can be administered
provides opportunities in such fields as support for artists, where subjective Judg-
ments are inevitably more useful than objective criteria. Government-financed
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programs must necessarily be operated with relatively formal procedures. Thus,
it Is questionable whether government programs in the humanities and InI the
arts could, even with Increased funding, be as successful as, for example, the
fellowship program of the Guggenheim Foundation.

Another obvious opportunity Is the field of religion, from which the government
is excluded by the Constitution. Here foundations can operate free from the com-
petit ion of government programs. Surprisingly, relatively little foundation spetid-
Ing has gone for religious purposes.

It appears to be fashionable to be critical of large foundations which operate
on a local, rather than a broader geographical scale. To me sue.h ajoal emplhasis
would seem to be at least one Justified response to the unequal competition with
large-scale government programs. By concentrating on a limited area, 21 fotuda-
tion is more likely to bring to bear meaningful expertise, and its available re-
sources are more likely to have a perceptible impact.

To my mind, there are ample opportunities for foundations to play a role
which is both unique and Important. To play this role successfully requires first
of all a realistic recognition of the role of government. This requires a nuch
more sophisticated model than the simplistic "private sector-public sector" di-
chotomy with which the foundation literature abounds. Foundations must under-
stand both the enormous scope and resources of government programs and their
inherent limitations. Against this backstop the role of foundations can be defined.

There Is room for collaboration between foundations and government pro-
grams, as Richard Friedman suggests in his chapter. However, collaboration
with government programs has Its dangers. The role of being a junior partner In
government-dominated programs does not provide an adequate solution to the
future role of foundations. The traditional reluctance of many foundations to be-
come closely involved with government-operated programs reflects a fear which,
while perhaps exaggerated, is not unfounded in view of the much greater re-
sources of the government, not merely in money but in other important factors,
such as experienced manpower. The concern that foundations might lose any
individuality or impact if their programs were closely coordinated with govern-
ment programs cannot be dismissed. The reality, however, is that the government
is active in most fields of foundation activity and unless foundations learn to
operate in that environment there Is very little scope left for them.

THE MANAGEMENT OF FOUNDATIONS

Our discussion of the future role of foundations makes clear that there are
no simple answers. Careful and sophisticated determinations must be made within
each field of activity to find areas where foundations can make a distinctive
contribution. The development of such programs Is no job for dilettantes. A
foundation which decides how to spend its money after the trustees have finished
their drinks at an annual dinner is unlikely to be very effective. It does not follow
from this that there Is need for "professionalization in giving." What is re-
quired Is detailed knowledge and convictions with respect to the particular field
of activity, not expertise in the methodology and procedures of philanthropy. Ef-
fective philanthropy Is serious work. However, if the donor or the trustees are
willing to do the work, that's fine. If not, they should obtain the necessary help to
make sure the job is done right.

The argument that "independent" professionals will necessarily do more
useful work than the donor or his family is far from clear. Any judgment is
bound to be impressionistic at best. However, even Waldemar Nielsen, whose
book on The Big Poundations is strongly critical of donor control, describes
various instances where highly productive programs were originated by donor-
controlled foundations. In fact If the emphasis in foundation work should lie
on innovation, donors and trustees may at times be more venturesome than the
foundation professionals. As one case in point. it Is worth noting that John D.
Rockefeller 3rd was unable to get the Rockefeller Foundation. of whilh he was
then chairman, to become interested in the population problem. Because of his
strong convictions regarding the importance of the subject, he finally established
a separate organization, the Population Council, to work in this area. Only many
years later, after the subject had become more widely recognized and much less
controversial, did the Rockefeller Foundation itself begin to participate.

In a review of foundation activity in the field of economics, George Stigler
made the following perceptive observations about foundation professionals.
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The large foundations in general are staffed by men whose personal convic-
tions on the proper type of research are fairly representative of the consensus of
respectable professional opinion, It would be considered irresponsible or danger-
ous for a large foundation to plunge on a large scale Into an eccentric program,
and men who seek to do this do not get on or stay on foundation staffs. This trait
is probably due to the professionalization of the administration of large founda-
tions and possibly also to their vulnerability to criticism.

People working for foundations, like beauticians and undertakers, want their
work to be granted "professional" status. However, it is a gross overalimplifica-
tion to assQciate good foundation work with professionals and bad foundation
work with donor- and family-run foundations. The need for staff depends pri-
marily on the complexity of the programs which are undertaken. Even a very
large foundation can get along with little or no staff if it ilipits itself, for ex-
ample, to making unrestricted grants to universities. A foundation which wishes
to become involved In a substantial volume of complex activities will certainly
require a staff.

AMENDING THE TAX LAW

One of the key issues for the future is whether and how the foundation pro-
visions of the 1969 Tax Reform Act should be amended. The Act was the result
of a complex process of political pulling and hauling and the results show it.
There were some useful reforms, notably the payout requirement. While its
formulation could be improved, the principal that there be a minimum level of
payout to charity seems unassailable. It cured a serious flaw in the prior law.
No one should get a current tax deduction when he creates a foundation, unless
the foundation promptly commences its charitable activities and continues to
maintain a minimum level of payout.

At the other end of the spectrum is the 4 percent tax on the investment in-
comne of foundations. It is an indefensible absurdity which should be repealed
at the enrliest opportunity. In fiscal year 1972 the Treasury collected over $50
million from foundation. This amount was lost to charity. It was more than
double the Treasury's estimated cost for auditing all tax-exempt organizations.
If the tax is not promptly repealed, there is a danger that, in accordance with
Professor Parklnson's first law, the amount of work performed by the Internal
Revenue Service will rise to the level necessary to eat up all the dollars available.

The restriction on transactions between foundations on the one hand and
donors, trustees, and other "related persons" represents an exercise in overkill.
A more sensible balance between the cure and the disease should be developed.

The requirement that foundations exercise "expenditure responsibility" when
grants are made to organizations other than tax-exemptcharitable organizations
is .ound. That it appears to be having the effect of discouraging grants to minor-
ity and poverty groups is a commentary on the administrative weakness or timid-
ity of many foundations, not on the desirability of the requirement. Foundations
should learn to live with the expenditure responsibility requirement and not ue
It as an excuse for faillij to make grants which should receive adequate
supervision.

Conversely, the fact that the Treasury has drafted fairly reasonable regula-
tions interpreting the statutory restrictions on legislative activities, and that
most foundations find they can live with these restrictions, should not divert
attention from the inherent unsoundness of the restrictions. Congress does not
need to be shielded from foundation-financed lobbying. Every other interest group
is busy lobbying, including unions and corporations, churches and veteran,'
groups, and most powerfully of all, the executive branch of the government. The
process is and should be wide open. There is no very persuasive reason for
excluding foundation-financed inputs. They will add only a trickle to the torrent
and their product will he no worse, and might occasionally be a little better and
a little more disinterested, than most lobbying.

Professor Bittker's chapter demonstrates there is little or no logical or factual
Justification for most of the distinctions in treatment between foundations and
other types of charitable organizations. Over a period of time the less favored
status of foundations is likely to have a serious effect on the birth rate of new
foundations. In particular, the restriction on the percentage of stock holdings in
a corporation which may be owned by a corporation will almost certainly have
an adverse effect on the creation of large foundations. Here too we seem to have
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a case wher Congress made the remedy more severe than the disease warrants.
In all likelihood, the minimum payout requirement will cure the most serious dan-
gers presented by foundation ownership of controlling blocks of stock; namely,
failure to provide an adequate financial return to charity. I would be inclined to
drop the excess business holding requirement until after the effects of the mini-
mum payout requirement can be determined. If there still is a problem at that
time, the more drastic remedy can be reimposed.

While hard proof is not available, the Tax Reform Act is probably having a
sharp impact on the creation of very small foundations. These have constituted
an overwhelming percentage of the total number of foundations. (In 1969 more
than 80 percent of all foundations had less than $500,000 in assets.) The legal
and accounting requirements established by the 1909 law appear sufficiently bur-
densome to discourage the creation of small foundations. Tax and estate planners
no longer bother with foundations when only a modest amount of money is in-
volved. To my mind, this is a welcome development which illustrates the seren-
dipitous delights of our legislative process, Students of foundations have long
questioned whether the same tax incentives which encourage the establishment
of multimillion-dollar foundations should be available to individuals who create
a foundation which, because of its small size, is bound to be nothing more than
another checkbook for the dunor's personal giving. Unfortunately, it has never
been possible to draw a practical line of demarcation between the "Incorporated
checkbook" and the "real" foundation. Any size test-whether it be $100,000 or
$1 million-has the political defect of looking like discrimination in favor of the
very rich. Conceptual distinctions are even harder to define. The burden of paper-
work created by the 1969 law seems to be accomplishing by indirect means what
was impossible to do directly. It will probably take several years before we will
know how high the entry barrier really is.

Congress should make a thorough review of the foundation provisions of the
tax law. Such a review should preferably be undertaken as a separate matter
and not, as in 1969, as part of a broad tax reform effort, The foundation pro.
visions are very complex and will require detailed attention by the Treasury
Department and by the congressional committees responsible for tax legislation.
If the foundation provisions are taken up as part of an omnibus package together
with issues of greater fiscal impact or political sensitivity, the foundation pro-
visions will not receive the attention they require. While something different
from the 1969 amendments might emerge, the results would probably be another
ill-considered response to then current charges and countercharges.

THE GOVERNMENT AS REGULATOR AND THE ROLE OF THE IRS

Because federal encouragement for foundations has come through tax in-
centives, the regulation of foundations has inevitably become the province of
the Internal Revenue Service. However, the principal interest of the IRS is
to bring dollars into the Treasury. As a result, its interest in foundations has
been directed primarily to questions of fiscal abuse. Moreover, because the
auditing of tax-exempt organizations is not a very productive way of bringing
dollars into the Treasury, the IRS has, during much of its history, paid only
scant attention even to the fiscal regulation of foundations. With continuing
public concern about tax equity, the need for adequate policing of foundations
is beyond argument. However, the need for additional tax audits hardly Justifies
the tax on foundation income.

Much more difficult than determining the proper level of policing of fiscal
abuses are the issues raised by government regulation of foundation program
activities. The 1969 law enacted more detailed restrictions on foundation pro-
grams. The mere existence of the statutory provisions means that some regula-
tion to achieve compliance is necessary. Furthermore, because many of the pro-
visions raise problems of interpretation, it is necessary to develop regulations
which will enable foundations to find their way through the complex statutory
maze. In the area of foundation programs, however, the role of the Internal
Revenue Service is more questionable than in the field of fiscal abuses. Very
few people would ordinarily consult a tax lawyer or tax accountant in order
to define, for example, a meaningful line between proper educational activities
and improper participation in politics.

If we question the competence of the IRS in such areas, the issue is presented,
if not the IRS, what other agency should do the Job? Here we have a dilemma. It
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is true that some other agencies may have more sophistication than IRS with
respect to questions raised by foundation program regulation. However, such
sophistication is likely to have been obtained by engaging in government pro-
grams which In a real sense are competitive with those of foundations. Asking
some branch of HEW to pass on the propriety of foundation programs is prob-
ably even less desirable than letting IRS do so. The alternative of setting up a
new agency has its own problems. For one thing, do the problems really justify
the creation of even a small new agency? Should we run the risk that an agency
with a limited mandate will inevitably work to create a bigger job for itself?

As indicated earlier, I would cut back on the scope of program regulation. (By
eliminating the restriction on legislative activities, some of the more insoluble
definitional problems disappear.) On balance I would be inclined to leave the
remaining program regulation to the Treasury, as the lesser evil. Benign or
even uncomprehending neglect is probably better than overzealous attention.

While the lack of external constraints gives foundations flexibility to launch
new and useful programs, it also leaves them free to continue old programs
which have outlived their usefulness. That some percentage of foundation grants
will be dull and unimaginative is inevitable. However, I question whether gov-
ernment regulation can do more than deal with the quantitative aspect of foun-
dation work by insisting on a minimum payout level. I do not see any practical
basis for government action with respect to the qualitative aspect of foundation
work.

This presents almost insurmountable definitional problems. No group of legis-
lators or administrators are likely to agree on any workable standards for dis-
tinguishing between good and bad foundation work. Even if by some miracle of

.the politics of consensus the definitional problem could be solved, the result
would inevitably undermine the rationale for foundations previouly suggested.
If foundations were to spend their funds on the basis of government-defined
standards of what is good and bad philanthropy, foundation programs will wind
up resembling government programs. Unless we are willing to let foundations
spend their money differently from the way government agencies would spend
it, there is no point having foundations. The IRS might as well collect the money
and let the government spend it.

PERSPECTIVE ON FOUNDATION PERFORMANCE

Any study of the foundation field should conclude with some overall evalua-
tion. Are foundations healthy or are they sick? Should the institution be en-
couraged, discouraged, or eliminated? Like all ultimate questions these are hard
to answer in any meaningful way. Even to make an approach requires, first, a
realization of the limitations of the evaluative process and, second, a fair per-
spective of the strengths and capabilities of foundations.

In the course of the work of the Peterson Commission, much time was spent
wrestling with the question of how to make some overall evaluation of the work
of foundations. In particular the possibility was considered of making a "cost-
benefit analysis" comparing the cost of the tax subsidies with the benefits to
society resulting from foundations. After consulting some of the foremost experts
in the Arcane techniques of cost-benefit analysis, it was concluded that the
job was impossible. The number of indeterminable variables is just too large.
Even the "cost" of foundations, in terms of lost taxes, is impossible to measure.
If there would be no tax benefit for contributions to a foundation, would a donor
give the same amount directly to his university or to some other tax-exempt or-
ganization? Would he buy a bigger yacht, or improve his wine cellar? Would
he leave the money to his children and, if so, by taxable or nontaxable methods?
Would he set up a foundation even without tax incentives? A number of the
major foundations were created before there were any strong tax incentives for
doing so.

The analysis becomes even more unfathomable when we go beyond the donor's
options. Let us assume that there had been no tax incentive for foundations,
and that foundation donors had not availed themselves of other opportunities
to keep the money away from the tax collector-what would the government have
done with the extra taxes? Would tax rates have been lower? Would the national
debt be somewhat smaller? Would the government ham been impelled to spend
more money in the fields in which foundations have b&enfoperating? If the latter
is the case, would the money have been spent more or less productively than the
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way the foundations have spent it? It is self-evident that there are no good
answers to any of these questions and that the whole notion of a cost-benefit
analysis of the role of foundations Is unworkable.

Accepting the reality that the role of the institution as a whole cannot be eval-
uated in any meaningful way, there is left the possibility of appraising the work
of individual foundations and then somehow building up a cumulative Judginent
of the institution. This is the approach taken by Waldemar Nielsen in is hook
T'he Big Foundations. He reviews the work of the 3.3 largest foundations, those
which in 1970 had assets exceeding.$100 million. Based on that review Nielsen
concludes that foundations are sick and malfunctioning Institutions with little
hope for recovery. He is willing to grant them a brief term of years in which to
Improve. Failing to achieve adequate Improvement they should he allowed to
expire.

Whether Nielsen's assessment of foundations is justified depends largely on
one's Judgment of American society as a whole. If one begins with a vision of a
society overwhelmed by problems with which our existing Institutions are in-
capable of cooling, and then asks what the foundations are doing to prevent the
apocalypse, the obvious answer is: not enough. However, is it reasonable to ex-
pect foundations to sponsor programs which will change the system? As Nielsen
correctly points out, the foundations are very much a part of "the system" and
are interconnected with many of our other private-sector institutions, including
corporations, hanks, and universities. They are also dependent on the continued
favor of the government. To expect them to play the part of well-financed and
well-mannered Nader's Raiders is hardly realistic.

In defense of Mr. Nielsen, it should be recognized that he does little more than
take the foundations on their own terms. After a thorough immersion in the pre-
tentious prose of foundation annual reports and other statements of purpose, he
compares the accomplishments with the rhetoric. Not surprisingly he finds a
large gap. I will grant that anyone who has suffered through as much founda-
tion prose as Mr. Nielsen has deserves to get even. However, I question the
perspective underlying his analysis.

In order to achieve a realistic perspective on foundations, we ought to look at
resources rather than rhetoric. The annual expenditures of foundations are in the
range of $1.5 to $2 billion. In a nation with a gross national product exceeding $1
trillion, there are serious limits as to what can be accomplished by foundations.
Furthermore, there are thousands of foundations-most of them very small-and
their funds are spent over a wide range of activities. Even the Ford Foundation,
whose size disturbs Mr. Nielsen sufficiently that he wants to break it up into three
or four pieces. is hardly a big institution when we lift our view beyond the
foundation field. When we use yardsticks other than financial resources, the size
of foundations seems even less significant. The number of people employed by
foundations is in the range of two to three thousand. Even Ford with a dispro-
portionate total of the manpower has fewer than five hundred professional
employees. I would suggest that the real starting pint for the assessment of
foundations is the recognition that we are dealing with institutions of modest
resources which for a whole variety of reasons can exercise only limited influence.

How useful such organizations can be depends on one's perspective of the
problems which need to be addressed. As already noted, if we start from the pre-
mise that our society is doomed without radical restructuring of all of our
principal institutions, foundations are hardly relevant. It is true that the prophet
,Jonah was able to save Nlniveh even without a foundation grant. However, he
lived in another age and had connections which even the Ford Foundation is
unable to draw upon.

If evolutionary change, rather than radical overhaul is required, then an
institution which is a part of the system, but free from many of the constraints
of other institutions, can make some useful contribution. Financing the (evelop-
mient of improved food grains at a time when the Department of Agriculture
would not do so, supporting the creation of children's TV programs better than
those which are produced within tlme profit limitation of commercial TV, sponsor-
ing research in birth control when government was Immobilized, are all very use-
ful. There are no reasons to believe that foundations cannot continue to make
similar contributions.

To my mind foundations have a.useful role because we have an extraordinarily
complex society whose problems must be addressed in a wide variety of ways.
Even though many of our problems are interrelated, there are no large, simple
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solutions. Foundations are important because they are different from other
institutions in that they are largely free from the internal and external con-
straints which tend to keep other organizations in their accustomed orbit. This
gives them the potential to address a great variety of problems to which other
Institutions are not attending. One of the most difficult challenges for the leader%
of the foundation field is to inspire foundations to come close to reaalizing their
potential, without at the same time elevating the level of rhetoric to a point
where totally unrealistic expectations and anxieties are aroused.

At this time of uncertanties, it seems appropriate to recall the wise words of
William the Silent, at the beginning of the Eighty Years War:

It is not necessary to hope in order to undertake.
It is not necessary to succeed in order to persevere.

TESTIMONY OF M. CARL IIOLMAN, PRESIDENT, NATIONAL URBAN COALITION

My name is M. Carl Holman and I am president of the National Urban Coali-
tion, which was formed during the, period of the urban riots of the 1960's. I would
like to say a preliminary word about the Urban Coalition, so as to give some no-
tion of the perspective from which I speak.

The Coalition is made up of representatives of business, labor, minorities,
public officials and religious, professional and community leaders. The basic
mission of the Coalition and its 34 local affiliates is to improve the quality of
urban life, especially for the people who live and work in central cities. Our
current basic programmatic focus is in three areas-housing and urban growth,
education and health; with some strong continuing interest in two other critical
areas: Urban crime and criminal Justice reform, and Jobs and income.

The coalitions seek to carry out their mission by bringing national and local
elements together in the attempt to call attention to and try to solve the most
pressing social, economic and fiscal problems of cities, and to lessen racial and
ethnic polarization.

While I do not profess to be an expert on foundations, I am probably guilty of
some built-in institutional bias since the Coalition is a 501-c-3 organization
which receives the bulk of its support from corporations and foundations. Per-
Iaiis I should add that I am a member of the board of a small foundation, which
I joined prior to coming to the Coalition, and a board member of the Council on
Founidations. However, my understanding of my role in today's discussion is
that the views I express are not to be Interpreted as constituting official orga-
nizational positions.

Some of the questions which generally arise concerning foundations I find
difficult to deal with, because they often seem to spring from an assumption that
foundations have a monolithic quality which does not square with my admittedly
limited experience. On the occasions when I have had to deal with or contem-
plate foundations I have been struck, as much as by anything else, not only with
the differences between one foundation and another, but with the variations in
the way a si!igle foundation may respond to a given problem or need. As a repre-
sentative of a nonprofit organization, I naturally have wished from time to time
that foundations would behave in a manner more compatible with our needs and
desires. But I doubt that in the long run that would be a healthy state of affairs.

I believe that foundations are an imperfect but vital and necessary part of our
society. First of all, they stimulate and permit the private sector to play an active
role in meeting the social and economic needs of the nation and of particular
localities or regions. Foundations are in the American tradition of diversity and
plurality, providing initiatives and alternatives not available in countries where
almost everything is done by the government.

Moreover, foundations can often respond more quickly to emerging problems
and issues than can either government or corporations, which may be limited by
other political priorities and realities or by overriding obligations to stockhold-
ers, or by the natural bureaucratic delay of governments. For example, the
Coalition was about to use foundation funds three years ago to convene in Gary,
In(linna a midwestern conference on crime and criminal justice reform. This
conference brought together in working sessions mayors, police chiefs, magis-
trates and corrections officials and community leaders from medium-sized cities
in the region to seek answers to problems that the participants had identified as
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critical prior to the meeting itself. Though LEAA had agreed to be a co-sponsor
and though the agency did assist later with a followup session in Waphington in
which recommendations from the Conference were presented to the Attorney
General and other Justice Department officials for action, it proved impossible
to free up the Federal share of the initial funding in time for the conference
Itself. In another instance, it was foundation support which made it possible
for the Coalition and others to do the early analysis of the inequities in public
school financing and the laying out of alternatives which might assure that
states would provide increased educational resources for low income urban and
rural children.

Lacking some of the constraints faced by government and business, founda-
tions can be-and many of them are-flexible, innovative'and experimental, deal-
ing with issues that cannot be readily touched by other agencies.

Foundations are more likely than.government to pioneer new fields of public
policy and take certain long-term gambles.

For example, I,)undations were active in the family planning field at least
twenty years before government was. and their pioneering work laid the way for
ultimate government involvement. The same could be said of other advances in
health and medicine. The support by the Ford and Rockefeller foundations of the
effort to produce higher-yield fond grains to meet international food shortages,
occurred during the years when the U.S. government was focusing on limiting
food production and disposing of surplus food and had little interest in increas-
ing food productivity of oiner countries. Now that the world is experiencing a
food crisis, there are amazing new grains available, thanks to the efforts sup-
l orted by those foundations. It was the support of foundations, too, which
sparked investigation and revelation of the nature and extent of hunger in
America.

Anecdotal critics to the contrary notwithstanding, it was certain foundations
that helped spare this nation even more destructive race and class relations than
we have experienced; provided higher education and special training and leader-
ship opportunities for certain segments of the population that would otherwise
have been denied-with great loss to the country; which supported American art
and culture at a time when our government was almost totally uninvolved, and
when the governments of other nations were providing such support as a matter
of course.

Let me state my firm belief that, despite some mistakes or failures, certain
foundations have laid the groundwork for sounder social policy and have helped
offset, in some measure, the feeling of some elements in our society that govern-
ment is inimical to their interests, or inaccessible. I maintain that---considering
our often relatively dismal showing when the level of political participation by
our citizenry is compared to that of other modern democratic nations--founda-
tion-supported efforts at voter registration and voter education have, on balance,
made our politics a little more representative and more broadly responsive. The
current public majority opinion in favor of Federal support of political cam-
paigns, like earlier indications of public sentiment for simplified access to the'
ballot and for opportunities to run for office, reflect something more than reaction
to current allegations of campaign abuses.

And on another front, there is now at least the possibility that the Congress
ond the ExecuLive Branch may ultimately move to genuine reform of the present
greviously inadequate budget process. This development rests in part on thd
foundation-supported efforts of the Coalition and others to throw light on the
need to better understand and to reform that process. More people are beginning
to see the existing and potential significance of the Federal Budget as a more
responsible and effective means of setting national priorities than it is now.

I would be the first to say that not all foundations have played what I con-
sider to be the kinds of basically-useful roles in the public interest which I have
tried to sketch. Too many foundations have in the past spent too little of their
money, and in this regard the Tax Act of 1969 performed a useful function.
That legislation also caused many foundations to open up their operations, and
join those foundations which were already providing a public accounting of
their activities. To the degree that foundations have been used as tax dodgers,
I'm certain that the current legislation makes that much less possible.

On the other hand, I find it very hard to believe that foundations represent
any substantial threat as a mean employed by the rich "to use their economic
power to change our society." I have read that what foundations give, amounts
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to less than two-tenths of one percent of the Gross National Product and that
their total worth represents two percent of the GNP. To my knowledge, few
foundations have ever pooled their relatively modest resources to "change
society" either in the radically Left direction critics usually suggest, or in
radically Right directions for that matter. The exceptions, I think, 'can be
dealt with without straitJacketing everybody. Really fundamental tax reform
would have targets other than foundations.

The faults I would find with foundations may not be the ones which others,
differently situated, will see. Aside from the lamentable fact that not all of them
have the wisdom to fund the Coalitions and their good works, or to care as
much as we'd like them to about urban problems, many of them share with
government the tendency to embark for a short while on supporting a possible
answer to a serious problem, only to abandon ship before the program or
approach has had sufficient time to prove itself out.

Many corporations plan and implement three to five to ten years ahead. But
most foundations and governments are very often tied to testing one-year solu-
tions to problems decades in the making and resistant to twelve-month miracles.
On the other hand, foundations certainly should wrestle harder with the problem
of evaluating, within reasonable limits and without snatching open the oven
doors every minute or so, what they intended to accomplish with their money
and bow it all seems to be working out. But this is not an exercise, it seems to
me, which requires further Federal legislation.

On the question of limiting the life of a foundation I think it would be useful
for the Committee to weigh the pros and cons of this argument, as there is some
substance on both sides.

Factors supporting arguments to limit foundations' lives to 25 or 50 years
include:

It would keep foundations from perpetually controlling the funds that some
critics view as potentially sinister. (Viewed in the overall context of our trillion-
dollar annual economy, the total assets of all foundations, which is less than $30
billion, could obviously not be a controlling factor.)

It would discourage foundations from investing large amounts of money in Im-
pressive buildings for themselves. (Actually only a handful of the 20,000 foun-
dations have the funds for erecting such buildings anyway, and several of thes)
operatein rented quarters.)

Arguments favoring the perpetuity of foundations are:
It takes time to train and season good executives who with the leasf amount of

funds can get the best results by knowingly examining proposals and following;-
up on the programs of the ones which are funded.

L Even-if a foundation keeps its name and endowment, its control and manage-
ment change because of mortality, new board members, changing priorities. Some
foundations have deliberately decided to set limits on their durations, some have
not. It does not seem to me a pressing priority for further legislation.

I am one of those who feel that an unfortunate consequence of the most recent
existing legislation, the 1969 Tax Act, has been an increase in uncertainty and
caution among a great many foundations. Rather than having to do this, I would
much rather see them inclined to take on only the safest and least controversial
areas of concern. Meanwhile, minorities and others who see themselves as rela-
tively powerless and cut off-as others are not-from any real opportunity to
be heard on matters of public policy are understandably skeptical about some
aspects of the Act and proposals to further tighten governmental oversight
and control. They see a worsening of their relative disadvantage when it comes
to understanding and exerting some influence on public actions which may help
or hurt them.

I think most of them would agree with me that, on balance, the wiser and
Juster course would be to encourage, not restrict, foundations in supporting the
programs and activities that are designed to bring about a more diverse, open
and healthy American society.

Finally, now that the Senate, through this Subcommittee is seriously consider-
ing the value and role of foundations, I would respectfully suggest that great
care should be taken to secure the broadest and most balanced range of advice.
I feel sure that you would agree that this is an area in which sound policy can-
not be made by giving undue weight either to the horrible examples or the celes-
tial exceptions. I raise this, not because I feel that the Committee is now In-
clined to proceed in this direction, but some of us are aware of a disturbing
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tendency in some quarters to over-react to isolated errors which have been exag-
gerated to the point of obscuring the customary practices and policies of founda-
tions involved and of the majority of all American foundations.

I am sure you would agree that the balance between the functions and useful-
ness of public and private institutions in our society is delicate and still im-
perfectly understood by all of us. It is possible either to recommend further sweep-
ing changes which might shift that private-public balance in ways which might
produce unforeseen trauma, or to move more deliberately to assess and act on
what has been learned in the aftermath of the 1069 Tax Act. I would respectfully
urge the latter course.

I would be happy to respond to any questions you might have.

SUPPLEMENTARY QUESTIONS SUBMITTED TO MERRIMON CUNINGUI11

Question 1. Do you share the view of some foundation critics that the only
worthwhile foundation is one which concentrate.' on innovative programs?

Answer. No. Nor do I know any reputable "foundation critics" who take such
a position. Imagine trying to sustain this position for some other type of non-
profit, public-service organization--that, say, the "only worthwhile" college is
one that "concentrates on innovative programs." We have now, and we ought to
have, assorted types of both colleges and foundations.

Question 2. If foundations are basically created and supported by the wealthy,
is it possible that the image of organizations concerned with preserving the status
quo is more descriptive of foundations than the image of organizations dedicated
to innovation?

Answer. Yes, it's "possible." As I said in my October 1 statement to the Sub-
committee, "My own view is that the routine outweighs the daring by a large
margin-which is what one would probably have to say about any other type of
organization specializing in public service." But "descriptive of more" foundations
would be a more accurate wvy of saying it than "more descriptive."

Question 3. Even if we stipuiate that foundations arc innor(Itic, arc thcl!
not the playthings of the wealthy-powerful organizations which allow the.
wealthy to promote their notion of social change and their ideas for social reform?

Answer. No matter where the emphasis is placed-that foundations on the one
hand are "playthings," or on the other are "powerful organizations ... to pro-
mote ... social change"-it simply is not fair to characterize a whole class of
organizations in such a fashion. The ambivalent nature of the question puts me
in mind of the hearings themselves on October 1, in which some observer might
well have concluded that foundations are damned if they do and damned if they
don't. Contradicting remarks that foundations are nothing but "ladies' aid so-
cieties" were other remarks alleging that they are engaged in dangerous or dis-
reputable activities, though there was no agreement as to the brand of subversion
they supposedly practiced. One minute they were "a vehicle of the rich," the next
they were accused of being "anti-business" and unpatriotic. It reminded me of
the language and tone of the 1969 hearings. If one looks hard enough, of course,
one can find a few examples of each of these aberrations; but the statement as
a whole, whatever "we stipulate," does not fit the facts as a whole.

(I'm tempted to add: "muckraking" critics to the contrary notwithstanding.
The adjective, incidentally, comes from the publisher's own estimate of the
author, as noted on the jacket of Joseph Goulden's book, The Money Givers,
from which some of the quotations prepared for Panel No. 2 on October 1 were
near-quotes.)

The phrase, "powerful organizations," reminds me of another disappointment
in the October 1 hearings, and I think you would want me to share it candidly
with you. The Subcommittee's press release last week began with a suggested
headline. "Ford, Carnegie, among other financial endowments, testify on tax law.
31.000 U.S. philanthropic entities give away $21-billion annually." But that is
the total bill for all charity, personal henevolences included: and foundations
give away less than one-tenth of that amount per year-as the article itself
finally got around to saying in its last paragraph. By that time, however, the
damage of suggestfng how monstrous foundations are had already been done.
The point is. foundations are Indeed sometimes frivolous and sometimes power-
ful. but they are neither in the degree attributed to them by loose and ill-in-
formed criticism.
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Question 4. In considering the merit or evil of substantial control over found.
tions by the wealthy individuals and families who have donated substantial
portions of their wealth to private philanthropy, should a distinction be drawn
between those foundations which support existing institutions and provide the
conventional charitable assistance and those foundations which primarily 8up-
port innovative social reform programs?

Answer. No, such "a distinction" should not be attempted, for it would be
both impossible to defend and improperly punitive to one type or the other. Who
is to say what Is "conventional" and what is "innovative"? Even more to the
point, is either of these wrong. Or for that matter, automatically good? What
about foundations that do both? If the problem is thought to reside in "the
merit or evid of substantial control" by donors, the wise solution, as I Indi-
cated In my October 1 statement to the Subcommittee, is for Congress to heed
the Treasury Department's Report on Foundations, 1965, in regard to the
"broadening of foundation management."

Question 5. Since foundations supporting social action programs in many cases
are working in the direction of changing our basic social structure, isn't the
need for restrictions on control by wealthy individuals and families much greater
than in the case of foundations involved in more conventional charitable giving?"

Answer. No. Here again is the suggestion that "a distinction" could or should
be drawn, and I've already commented on that in the preceding question. But
there is much else here as well.

For example, "changing our basic social structure": What does this mean?
Is there a hint here of the kind of position that Patrick Buchanan took in the
Watergate hearings a couple of weeks ago? He charged foundations, and Ford
particularly, with engaging in partisan politics, but gave no convincing evidence.
Senator Muskle, it seemed, had gone to Japan on some fact-finding delegation,
another member of which was Senator Baker-but Buchanan didn't mention
that. Nor did he mention that Ford had had no part in choosing the delegation,
its only condition being to insist that the project be genuinely non-partisan.
These are hit-and-run tactics, and I'm sure you agree with me that such
behavior is disreputable. Other than a handful of fly-by-night outfits of the far
right and the far left, I don't know any foundations involved in "changing our
basic social structure." (Perhaps you'll be interested in the enclosed copy of an
editorial on Buchanan and foundations, which appeared in yesterday's St. Louis
Post-Dispatch.)

But lots of foundations, of course, are involved in "supporting social action
programs," and these will inevitably lead to many changes, though hardly of
"our basic social structure." Is change bad? Moreover, even those foundations
whose work might be said to be "conventional" are engaging in "social action,"
inescapably, and are bringing about changes. The whole cut of the question is
unfortunate, for it implies premises that no careful analysis could sustain.
"Restrictions" on an undue amount of "control" by any one person or group,
when that control is to the detriment of the broader public that foundations are
meant to serve, are always desirable; but they should not do violence either to
our kind of free society in general or to the broad-ranging spirit of philanthropy
in particular.

In this connection I'm reminded of a phrase used several times in the hearings
on October 1. It was "use tax dollars"; and it occurred in this type of question:
"Is it proper to use tax dollars for so-and-so activity ?" The answer, coming from
some decent person who didn't want to offend the questioner and who was eager
to show the legitimacy of the enterprise mentioned, tended to skip over the
unexamined premise; but it is Important that it not be ignored. A foundation is
a legitimate private enterprise, non-profit, serving the public; and its resources
are no more "tax dollars," somehow escaping from government use, than are
those of museums, hospitals, colleges and churches.

To try to discuss such important issues in short compass is a tease and a
frustration. In my October 1 statement I mentioned, quite immodestly, that
I've commented on all these matters at much greater length in my book, Private
Money and Public Service, published this past year by McGraw-Hill; and per-
haps you may wish to look at it. I appreciate your courtesy in asking for my
point of view, and if I can be of any further help to your Subcommittee in its
commendable effort to strengthen the work of philanthropic agencies in America,
I hope you will call on me again.

23-81273----10
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[From the St. Louis-Post Dispatch, Wednesday, Oct. 10, 197a]

AN ATTEMPTED SMEAR

It now turns out that Patrick J. Buchanan, a top consultant to President
Nixon, was only quoting an obscure magazine when he set out to smear the
Ford Foundation in testimony before the Senate Watergate Committee last
month. In an affidavit received by the committee yesterday, Mitchell Rogovin,
attorney for the Institute for Policy Studies and a former chief counsel for the
Internal Revenue Service, declared that Mr. Buchanan had made several false
statements.

Here is what Mr. Buchanan said, in part, during his insufferably arrogant
appearance:"Well . . . the Ford Foundation, for example, provides funds for the Insti-
tute for Policy Studies. The I.P.S. holds, has held, it is my recollection . . .
seminars with Congressmen, for staffers and the like, and they deal in trying to
influence Congressmen and the like to vote in one direction... The I.P.S. has in
turn funded the Quicksilver Times which . . . is one of the radical, what they
call underground newspapers, which has a political point of view which is sold
for profit."

Mr. Rogovin said that contrary to Mr. Buchanan the Ford Foundation's only
contribution to the I.P.S. was a grant in 1964 of $7,800 for a seminar. He said
also the institute had never given funds to the Quicksilver Times, a short-lived
now defunct publication. When taxed with Mr. Rogovin's affidavit. Mr. Buchanan
lamely said he read about Ford and the I.P.S. in a 1909 issue of something called
the Washingtonian.

Mr. Buchanan's attempted smear of a major philantropie foundation was noth-
ing but a contemptible effort-to draw a red herring across the Watergate trail.
Sad to say, it is no worse than the country has learned to expect from the
White House palace guard.

SUPPLEMENTARY QUESTIONS SUBMITTED TO FRITZ HEIMANN

Question 1. Do you share the view of some foundation oritic8 that the only
worthwhile foundation is one which concentrates on innovative program

Answer. As my testimony at the October 1 hearing makes clear, I regard inno-
vation as an important activity for foundations. However, it would be a gross
overstatement to say "that the only worthwhile foundation is one which con-
centrates on innovative programs." Foundations clearly play a very valuable role
in supporting the ongoing programs of universities and other institutions.

To me, the key point is that foundations must recognize the difficulty of oper-
ating in an environment where Government funding, in practically all areas
of foundation activity, is many times greater than the resources available to
foundations. Effective foundation work requires intelligent consideration where
foundations can make a useful contribution.

I hope that some substantial number of foundations will conduct some "In-
novative programs". It would be unrealistic to expect the majority of founda-
tions to be innovative. Furthermore, the emphasis on being "innovative" can
easily be overdone. This could lead to overly rapid changes of focus from one
year's fashionable subject to the next year's. This would undercut one of the
distinctive features of foundations, the ability to stay with a long-term project
without being subject to the pressures of a year-by-year appropriation process.

In sum, the important thing is that foundations focus on what they can do
that other institutions cannot do as well. Being distinctive is much more in-
portant than being innovative, although the two will to some degree overlap.

Question 2. If foundations are basically created and supported by the wealthy,
is it possible that the image of organizations concerned with preserving the status
quo is more descriptive of foundations than the image of organizations dedicated
to innovation?

Answer. I do not believe that there is any single valid "image" of foundations.
The current public view of foundations may have been shaped in large measure
by the publicity given to the activities of some of the more liberal foundations.
However, the reality is that foundations are a highly varied lot covering the full
range from extreme conservation to extreme liberalism.
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Furthermore, any effort to classify foundations in terms of "preserving the
status quo" or "dedicated to innovation" is difficult. For example, a foundation
with conservative predilections In political or economic matters may well sup-
port very innovative programs in delivery of health care or in the treatment of
juvenile offenders.

Question, S. Even if we stipulate that foundations are innovative, are they not
the playthings of the wealthy-powerful organizations which allow the wealthy
to promote their notion of social change and their ideas for social reform?

Answer. I have dealt with this question in my October 1 statement before the
Subcommittee. The only point I want to add is that the spectrum of ideas con-
cerning desirable social change favored by the wealthy is likely to be as broad as
it is among other groups. I see little reason for concern that foundations will
promote any particular ideology.

Question 4. In considering the merit or evil of substantial control over founda-
tions by the wealthy individuals and families who have donated substantial por-
tions of their wealth to private philanthropy, should a distinction be drawn be-
twec, those foundations which support existing institutions and provide the con-
ventional charitable assistance and those foundations which primarily support
innovative social action programs

Answer. I do not believe that any meaningful line, for regulatory purposes, can
be drawn between "support of existing institutions" and "support of innovative
social action programs". For example, in which classification would a grant to the
Yale Medical School for the study of health care in a black slum fall?

The tax law provisions covering foundation activities are already overly com-
plex. Far too much time is required for tax lawyers to review foundation pro-
grams. To establish additional regulatory distinctions, which are difficult to in-
terpret and administer, would be a step in the wrong direction.

Question 5. Since foundations supporting social action programs in many cases
are working in the direction of changing our basic social structure, isn't the need
for restrictions on control by wealthy individuals and families much greater
than in the case of foundations involved in more conventional charitable giving?

Answer. For the reasons indicated in response to the previous question, I do
not believe that it is practical or desirable to place different restrictions on
foundations depending on the character of their activities.

I recognize that there is concern about possible abuse of the considerable dis-
cretion which is and, Iii my Judgment, should be available to foundations. I do
not believe that additional legislative or regulatory restrictions represent a de-
sirable response to this concern, The underlying issue is whether we are willing
to accept the risk that some foundation activities of an "innovative" or "social
action" character are going to be poorly conceived or even mischievous. Is that
risk worth taking when compared to the likelihood that other innovative pro-
grams may produce some uniquely beneficial results?

I would be inclined to take the risk. A real problem with innovative programs,
whether conducted by foundations, by corporations, or by Government agencies,
Is that it is often impossible to screen out the good and the bad ideas in advance.
A certain amount of experimental activity is therefore necessary. Particularly
dlfring a period when our established institutions are being challenged in many
ways. foundations have a unique potential for engaging in such activities and
the danger of abuses, in my Judgment. is relatively limited. The most that foun-
dations can do is to-provide funding for some limited experiments. The ultimate
decision whether the Innovations sponsored by foundations will be accepted on
any broad sale will be made by our political institutions.

I appreciate the opportunity to participate in your inquiry of this important
subject and hope that my responses are helpful to you.

Senator HTARTKE. We are going to have to go vote and I am going to
excuse you because you have been here for a long day. If we have any
more comments we will resume the hearing tomorrow.

[Whereupon. at 4:10 p.m., the hearing was adjourned until 10 a.m.
the following day.]
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PRIVATE FOUNDATIONS

TUESDAY, OCTOBER 2, 1973

U.S. SENATE,
SUBCODIUTrEE ON" FOUNDATIONS

OF THE COMMITTEE ON FINANCEr
Wa8hingt&n, D.C.

The subcommittee met, pursuant to recess, at 9:40 a.m. in room 2221,
)irksen Office Building, Washington, D.C. Senator Vance Hartke

(chairman of the subcommittee) presiding.
Present: Senators Hartke, Curtis, and Fannin.
Senator' HARTEE. The committee will come to order.
Today we begin the second in this series of panel discussions on

the issue concerning foundations in the United States. Yesterday 1
pointed out to the panel that they should hopefully try to address
themselves to the underlying philosophy which directs foundations be-
cause, without some type of agreement on philosophy or at least an
understanding of the nature of it, discussion of what foundations are
doing and what they are not doing, becomes meaningless.

Today we will focus on the impact of the 1969 Tax Act on founda-
tions and on the regulation of foundations in other countries.

The hearing record will remain open to receive additional material
from members of the subcommittee, partcipants and the panel for no
more than 2 weeks.

I have asked repeatedly, and I hope you can accommodate us in this,
to make your oral presentations cover the substance of your statement,
the entire statement will appear in the record for the purposes of the
hearing, and you do make it possible in a way for everyone to receive a
little bit more understanding and give time for things which some-
times the committee would rather get into.

Now, we will proceed and this panel we have this morning is an
illustrious one: Ioward Dressner, secretary and general counsel of
the Ford Foundation: Russell MIawby, president of Kellogg Founda-
lion: John Iolt Iyers, member of Washington law firm, Williams.
Myers & Quirzle: John Simon, professor at Yale Law School and
president of the Taconic Foundation; Malcolm Stein, lawyer from
New York: George Webster, member of Washington lawv firm of
'Webster & Kilcullen.

Gentlemen. the committee is ready to receive your testimony.

STATEMENT OF HOWARD DRESSNER, SECRETARY AND GENERAL
COUNSEL OF THE FORD FOUNDATION

M .. s M. Chairman. I am Iowvard Dressner, secretary and
general counsel of the Ford Foundation and I want to thank you for

(145)
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this oounity to participate in this hearing of the Subcommittee on
Foundations.

Senator HARTKE. Let me say to you, the Ford Foundation-you are
the secretary?

Mr. DREss-nR. Secretary and general counsel of the Ford Founda-
tion.

Senator HARTKE. Well, now, we had some other hearings here in the
Senate called the Watergate hearings in which the Ford Foundation
wias singled out for being somewhat prejudiced in its viewpoint by
Mr. Buchanan.

I wonder if you would address yourself to that first?
Mr. DREssNEB. You mean before addressing myself to the question

of the effects of the Tax Reform Act?
Senator HARTKE. Yes.
Mr. DRESSNER. Mr. Chairman, would there be some specific point

that you would like me to address?
Senator HARTTE. If you didn't see any specific point in the Buchanan

statement, then I don't see any specific point in it.
I would think you would be concerned about it.
Mr. DREssNEr. Very much concerned.
Senator HARTKE. I am rather shocked.
I thought it was a rather severe accusation. If it is true, why then

the committee has much more work in front of it than I even thought.
Mr. DREssNER. I do not think the accusations in many cases in the

Buchanan testimony, Senator Hartke, were true and indeed after Mr.
Buchanan had stated that the Ford Foundation had engaged in parti-
san politics, within moments after we had observed that testimony,
which we watched with as much interest as many millions of other
Americans, we issued a categorical denial that we had engaged in
partisan politics in any way wlmtsoever.

I think the brunt of that charge by Mr. Buchanan was somehow
that the Ford Foundation was a Democratic foundation, with a capital
"D," and I would like to say for the record here, Senator, the Ford
Foundation is neither a Democratic foundation nor a Republican
foundation, and we do not believe, in response to your question about
philosophy, that foundations should be Democratic or Republican in
that sense.

We fully support a point that has been in the laws of the country for
years and was even more emphasized in the Tax Reform Act of 1969,
that foundations should not be engaged in partisan politics, should not
use their funds to support the candidates of one party or another, and
indeed our programs are directed not to such support but to pressing
social problems in the country. Philosophically, I think one could say
that the Ford Foundation philosophy is best expressed in its own
charter in existence since 1936, and that is to advance the public
welfare.

All of our funds are to be spent for that purpose and certainly not
for the purpose of particular party goals or particular partisan )arty
programs, and in that respect we, of course. would take complete
issue with the charge that somehow the Ford Foundation has alined
itself with any party.
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Indeed I want to add one other point. I have been with the Ford
Foundation now for nearly 10 years. We have had comments about our
programs from members of both great political parties in the country,
some, I am proud to say, commendatory, some critical, but they have
not gone to the question, during all of these years that I have been
there, as to why we did or did not support this particular part of a
party platform.

Senator HATKE. All right, sir.
M r. DIIESSNER. Shall I return now to the
Senator HARTKE. Proceed any way you want to.
Mr. DRESSNER. My duties, Senator Hartke, as secretary and general

counsel of the Ford Foundation include legal and administrative
oversight of all parts of our grantmaking process, and this means,
among other things, assuring the Ford Foundation's compliance with
the Internal Revenue Code, 'counseling of program staff in the for-
mulation of relevant internal guidelines and procedures, responding
to questions that arise under the 1969 legislation, and verifying the
tax status and classification of prospective grantees.

Your subcommittee had asked this particular panel, as you pointed
out a few minutes ago, to address itself to the effects of the Tax Re-
form Act on foundations, and in accordance with the instructions
that our panel reecived from the subcommittee I would confine my
own brief opening statement to the effects of that part of the act con-
taining what have come to be known informally as program restric-
tions.

And during the panel discussion I shall certainly be glad to respond
to any and all-questions that you may have.

Mr. Chairman, we welcome this hearing as an opportunity to ad-
vance understanding of the practical effects of the Tax Reform Act.
It is right and proper in our belief that committees like yours should
seriously and closely examine the work we are privileged under the
law to do.

Since the adoption of this important legislation we at the Ford
Foundation have devoted substantial time and energy to understand-
ing and implementing the provisions that pertain to our work.

We have held frequent staff meetings and have worked closely with
our grantees on the applicable provisions.

We have prepared internal procedures to insure our full compliance
Mr. Chairman, in letter and in spirit under the directions of our board
and our president, full compliance with the legislation and the Treas-ury regulations.ue have discussed the effects of the act on our work in our compre-

hensive annual reports, all of which are available to the committee
and we would be glad to put into the record of this hearing.

We have discussed these effects in testimony before other committees
of Congress and in other forums.

Most important, Mr. Chairman, we believe that continuing review
of this legislation, of which these hearings are an excellent example,
is wise and important.

We share your desire to make sure that the legislation is safeguard-
ing and promoting the public interest.
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We believe that the tax provisions you passed in 1969 relating to
charity are intended to encourage the charitable tradition of Amen-
can society as it is carried forward by individual citizens and by such
philanthropies as foundations, hospitals. colleges, and universities.

In our view the Tax Reform Act is working and it is working well.
We believe that it is helping to preserve and encourage the purposes
and the best traditions of American philanthropy.

The main program restrictions you have asked us to address relate
to the work of p private foundations, first, with respect to attempts to
influence legislation; second, with regard to grants individuals, and
third, the concept of expenditures responsibility for grants to organi-
zations other than those that are publicly supported.

In the effort to expedite the hearings and the time, let me say just
a few words, Mr. Chairman, about each of those three main aspects.

First, attempts to influence legislation.
The act prohibits foundations from attempting to influence legisla-

tion. However, it explicitly permits and thereby we believe on tie
basis of the hearings in which we participated, implicitly encourages
foundations to support nonpartisan-I stress that in hght of your
opening qluestion-nonl)artisan analysis, study, or research on issues
that are or may become the subject of legislation or other Government
action.

We were pleased that the Congress specifically recognized such work
as well within the scope of the legitimate philanthropic activity. We
believe research and analysis supported by private foundations has
contributed importantly to the discussion and the understanding of
significant public issues.

Much of the work we support, Mr. Chairman, and members of the
committee, has been done in the universities of our country. Such
studies have frequently been employed by Congress, other branches
of Government, and ihe public as they consider and wrestle with
matters of public interest.

We believe firmly that the ideal of an open society which thrives
on a diversity of views, public, private, is embodied in the act's pro-
visions which permit foundation-supported studies and analysis re-
gardless of the subject of major problems.

But while it is clear to us that the Congress has shown its under-
standing and the approval of this function of private foundations,
as written in law, it seems to me to be less clear'-as I believe it seems
to you and as we listened to yesterday's exchanges-it seems to be
less clear that the public at large is aware of the nonpartisan role
of foundations along with many other American institutions in the
marketplace of ideas.

Having demonstrated its awareness of that role and expressed itself
in legislation, the Congress is in a position, we believe, to add to such
understanding generally.

The estal)lihment of this subcommittee and the holding of there
hearings are certainly steps in the right direction. We believe these
hearings Will result in a wider awareness of the role of philanthropy
and the studv and discussion of public issues and we were especially
pleased when you pointed out yesterday that you hoped there will be
continuing exchanges of this Kind because if we have not made our-
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selves clear to the Congress and the public, Mr. Chairman, that is not
your fault, that is our fault, aid we intend to keep doing better in this
regard until we are understood because we believe when we are under-
stood we will be fully respected and private philanthropy will be even
more encouraged than it has been over the years past.

Insofar as the Ford Foundation is concerned-a not inconspicuous
foundation in American society, as others have pointed out-we care-
fully scrutinize grants for such research, nonpartisan research, to as-
sure ourselves that they fall wholly within the activities permitted by
the act passed by Congress and the regulations that have been issued
under that act.

Happily, from our point of view, and I believe from yours, the act
l)ermit s foundations to support study and discussion of a wide variety
of the kinds of issues that you talked about yesterday, issues of deep
public concern, and this the Ford Foundation' continues to do.

Thus we have in the last 4 years laid on the open record extensive
annual reports; we have contributed millions of dollars for research
on drug abuse, research on crime, the criminal justice system, research
on environment, research in the area of arms control and disarmament,
research in population policy, and other matters affecting the well
being of the American people, all subjects of major significance to the
citizens of our country, and we hope that foundations will not shy
away from the support of activities related to real issues that may in-
deed at some time or another become the subject of legislative action.
not shy away either in the mistaken impression that such support is
not permissible or in the interest of playing it safe. If they do so, we
believe they would be abandoning a constructive means of furthering
public knowledge and understanding.

A word about grants to individuals and other major sections of the
program restrictions.

Assistance to individuals has a long and honored place in the history
of American philanthropy. Scholarships. fellowships. other forms of
encouragement to individual scientists, artists, scholars, and others
have yielded great benefits to our society in all fields of endeavor.

Congress recognized this in the Tax Reform Act, but in order to
prevent abuses, and we shared that point of view and supported it,
and in order to insure objectivity and nondiscrimination in this area,
the act and the regulations have established a new procedural frame-
work for such grants to individuals.

To comply with those proceedings requires a substantial amount of
administrative work and it imposes additional requirements on the
recipient of such grants.

The additional workload can be handled by a foundation that has a
full-time legal staff, notwithstanding the cost, and they are consider-
able, but the weight and complexity of the provisions have led some
foundations, I understand, to reduce the number of grants to individu-
als and in a few instances it may be that foundations have stopped
individual trantmaking altogether. If that is so. it is regrettable.

Earlier this year, in a talk I had an opportunity to present to the
Association of the Bar of the City of New York, I urged that founda-
tions review their understanding of the act's provisions on grants to
individuals because I believe that the difficulties, while they are for-
midable, are not insurmountable. Although the costs and complexity
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of doing so have increased, I am pleased to report to this subcommit-
tee that the Ford Foundation continues to make grants to individuals
under the provisions of the law and the regulation and at the same
time I can understand the reluctance of some foundations to do that,
in light of the administrative requirements, and again it is our hope
that these hearings will help to clarify what we perceive as the act's
intent to preserve this important part of philanthropy.

A word or two finally, Mr. Chairman, on expenditure responsibility.
A grantor foundation must exercise, as you know, expenditure re-

sponsibility with respect to grants to organizations which are not
under the act's technical provisions publicly supported.

In abbreviated terms, expenditure responsibility means that we
-must establish and follow fairly complex procedures to assure that
grant is spent for charitable and educational purposes for which it
is made.

A foundation must obtain complete reports from the grantee on
how funds are spent and it must make full reports to the IRS with
respect to such expenditures. In most cases where expenditure respon-
sibility must be exercised the requirements are perfectly reasonable,
but I would hope we could make one small suggestion simply for pos-
sible consideration by the committee.

It may be that where grants are small in amount the expenditure
responsibility requirements impose a relatively large administrative
cost, particularly on smaller foundations, and you might wish to con-
sider over time the possibility of having a specified level below which
expenditures responsibility in all of its technical forms would not
have to be exercised.

Just one other difficulty that I would mention with respect to pro-
visions that are related to expenditure responsibility.

You will recall that under the new definitions in the act, the provi-
sions create. an arbitrary and somewhat, we believe, harmful distinc-
tion among charitable institutions. In some cases the result has been
the reclassification as private foundations of organizations whose ac-
tivities consist entirely of study and research and not at all the kinds
of activities that the Ford Foundation and other foundations are
engaged in, namely, grantmaking.

This reclassification has had, we believe, some serious financial and
possibly program effects on organizations so classified because some
foundations have chosen to avoid the burden of expenditures respon-
sibility altogether simply by eliminating that class from considera-
tion as possible grantees.

Our own experience is that it is worth the effort of assuming ex-
penditure responsibility, particularly for new organizations that have
new ideas to meet changing priorities, Mr. Chairman, and who need
in the beginning the support of one or two foundations in order just
to get. a start on the problems in drugs or in police enforcement and
other problems in the cities; yet the net effect of all of this is to pen-
alize charitable organizations that need funds badly, and for this
reason we believe the Congress may wish at some point to study the
practical consequences of the classification provisions.

I conclude with two very brief observations which I believe I can
make in less than a minute.
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One, you have heard, of course, from many of us on the various
panels, and that is that if it is possible to reduce the excise tax so as
to meet the costs of auditing and permit the remainder of those funds
to be used to further the charitable and educational purposes that we
are all trying our best to further, we believe that this would be a wel-
coined change in the law.

In conclusion, Mr. Chairman, I want to say that I believe that the
Tax Reform Act has not only provided very useful rules and guide-
liles for private philanthropy-and this may be the most important
thing of all-it has led, Mr. Chairman, to a fuller, a more critical and,
I believe on the whole constructive self-examination on our part.

We have looked at ourselves more closely than we ever h4ve before
and the kind of incisive and penetrating questions that are put to us
in hearings of this kind make us think that much harder about our
mission and our purpose and in your terms our underlying philosophy.

I am pleased that your committee has provided me with this op-
portunity to make these several observations.

Senator HARTKE. Thank you.
[Mr. Dressner's prepared statement and his response to questions

submitted, follows :]

SUPPLEMENTARY QUESTIONS SUBMITTED TO HOWARD DRESSNER

DEAR SENATOR HARTKE: Thank you for your letter of October 3, 1973, request-
Ing my answers to six questions relating to the activities of private foundations.
I 11m pleased to respond.

Let me first comment briefly on a fundamental point underlying the first five
questions. Their common theme is the extent to which the additional require-
ments of the Tax Reform Act of 1969 may have adversely affected the grant-
making programs of private foundations.

The additional statutory requirements have been burdensome for all founda-
tions irrespective of the administrative resources at their disposal. Large foun-
dations, Including the Ford Foundation, have been able to carry the additional
burdens by employing additional personnel and turning to outside counsel when
necessary, but they have done so at a cost-a cost paid ultimately by reducing
charitable activities. Many smaller foundations, I understand, have simply cur-
tailed or abandoned certain of their grant-making activities because of their
inability to cope with the added procedures under the Act.

If that is the case, it is regrettable. Small and medium-size foundations play
vital roles in advancing educational, charitable, and scientific objectives. To-
gether with large foundations, they provide important sources of private initia-
tive at state and local levels, and their impact on problems of national Impor-
tance is often significantly greater than their financial resoures might suggest.

Now let me turn to the several specific questions you have asked.
Question 1. If the current jaw discourages grants to individuals by founda-

tions, what can Congress do to encourage responsible grants to individuals?
Answer. The Tax Reform Act does not bar grants to Individuals; it does im-

pose new and burdensome administrative requirements. As I indicated in my
testimony before your Subcommittee, thr additional workload can be handled
by a large foundation with a full-time legal and accounting staff, but I believe
the current law discourages medium- and small-size foundations with limited
staff resources from making grants to individuals.

The portions of the Act relating to grants to individuals were intended to
eliminate favoritism and discrimination in making awards--not to curtail them
or even limit their use. I believe Congress should reassess the relevant provi-
slns of the Act to determine whether the administrative burdens might be eased
without sacrificing the safeguards against abuses. Here are two specific pro-
posals you may wish to consider:

First, instead of requiring formal submission of individual grant procedures
to the Secretary of the Treasury, permit foundations to adopt in good faith
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their own procedures to insure fairness in making awards. Such proef.,dures
would of course be subject to periodic IRS audit. For some time following
passage of the Tax Reform Act, temporary Regulations did permit foundations
to adopt individual grant procedures without formal submission to the Treasury,
and there is no evidence that foundations abused this privilege.

Second, exempt from the requirements governing grants to Individuals the
smaller awards made exclusively for travel and reasonable out-of-pocket living
expenses in connection with attendance at educational or similar conferences.
(Grants involving honoraria or coml)ensation, irrespective of amount, would
not be excluded from the standing requirements.) I very much doubt that Con-
gress ever intended to cover grants of this sort.

Equally important, a Congressional expression of the value of foundation
assistance to individuals should hell) to restore public confidence in this form
of charitable giving. Such an expression might be included in the Subcommitttee's
report.

Question 2. To what extent have the "expenditure responsibility" prori.,ion-s of
the Tax Act encouraged foundations to avoid grants to organizations which do
not qualify as public charities?

Answer. I do not believe that the "expenditure responsibility" provisions of
the Act have curtailed the grants of the Ford Foundation to such orglaniza-
tions; I understand this is also true for other large foundations with relatively
large professional staffs. However, my experience at foundation meetings all(
conferences leads me to believe that many smaller foundations have been dis-
couraged from making grants to such organizations by the complex procedures
now required () to assure that such grants are spent for the purposes for which
made, (2) to obtain detailed reports from the grantees on how funds are spent,
and (3) to make det' lied reports to the IRS with respect to such expenditures.
Indeed, for many sm ill foundations whose grants are typically small in amount,
the large administrative costs entailed in meeting the "expenditure re.sponsibil-
ity" requirements ha,, Arced them to abandon grants to such organizations
altogether.

Question S. How many organizations are now awaiting Internal Revcieu
Service determinations as public charities? If there is a backlog, doesn't this
backlog encourage foundation, grant delays for fear that, if the recipient is not
a public charity, the foundation ivill have to impose expenditure responsibility?

Answer. I do not know bow many organizations are now awaiting IRS (letermi-
nation as public charities. However, I gather from the delays often encountered
by prospective grantee organizations of the Ford Foundation that have applied
for such determination that the number may be substantial. -

When a prospective Ford Foundation grantee encounters such a delay, our
practice is to proceed with the grant by assuming and exercising "expenditure
responsibility" until the organization receives an IRS determination as a public
charity. For the reasons- I have indicated above, however, many small and
medium-size foundations are unable to assume "expenditure responsibility" even
on a temporary or provisional basis; they have no alternative but to defer action
on the grant. Thus, assuming there is a backlog, I agree that it would umn-
doubtedly lead to delays in grant action by foundations.

Question 4. What burdens does the "expenditure responsibility" requirr'elt.?
place on both foundations and recipient organizations? Are these burdrmns un-
necessarily cumbersome?

Answer. The Regulations Impose a considerable number of requirements, in-
cluding pre-grant inquiries and detailed reports, on both donor and donee in the
case of "expenditure responsibility" grants. Each requirement adds to the volume
of paperwork. While there Is no question that foundations should make certain
their funds are expended for charitable purposes, there is a serious question ns
to how extensively the monitoring process needs to be documented on paper.

As I have Indicated earlier, how burdensome the new procedures are depends
to some extent on the staff and financial resources available to a foundation. For
most foundations, the Introduction of "expenditure responsibility" constitutes a
major departure from past practices and places major new demands on limited
.staff resources. For all foundations, the added paperwork alone is time-consumn-
ing, distracting, and costly.

In my statement to the Subcommittee, I suggested that the burdens of "ex-
penditure responsibility" are unnecessarily cumbersome in one particular in-
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stance. For small grants, "expenditure responsibility" imposes a relatively large
administrative cost upon both the grantor and the grantee to carry out the re-
porting and accounting requirements. Therefore, for grants paid to any one
grantee organization during any one taxable year which do not exceed a specified
level, the grantor foundation should be excused from exercising "expenditure
responsibility" provided, of course, that the grantee organization is organized
and operated as a charitable organization.

Question 5. Should not expenditure responsibility cover all foundation grants
to assure that thc grant is used for the intended plurpo80?

Answer. Extension of "expenditure responsibility" to cover all grants would
inipose major hardships on foundations, many of which already find It difficult
to meet such requirements for only part of their grant-making activities. Given
the existing state and Federal controls and monitoring procedures over all
charitable organization, Including publicly-supported charities, expanded "ex-
penditulre resl;onsl idlity" coverage Is unnecessary. To add additional costs and
administrative burdens to foundation operations would in my view be wasteful
and further reduce amounts available to charity.

Question 6. It is inevitable that many areas of foundation activity will touch
upon legislative issues because practically every area of significant foundation
activity is one in which some level of government is also active. Does it make
sense to require that foundation, studies of such subjects always present a full
and fair exposition of the facts on both sides cven though the legilative issue is
not the primary concern of the study and there is no intention to attempt to
influence any legislation?

Answer. Foundations have traditionally played an important role in support-
ing the studN3 and discussion of a wide variety of Issues that are also of concern
to government. In recent years, for example, the Ford Foundation has contributed
millions of dollars for research on drug abuse, crime, environmental and energy
issues, arms control and disarmament, population policy, and a host of other
matters affecting "the well-being of the American people. The subjects of this
research were, or subsequently became, the subjects of governmental attention
at the federal, state, or local level.

This foundation activity follows the long tradition In our society of encourag-
ing Individuals in all walks of life and private organizations to become involved
with social problems and to work toward constructive solutions. This subject
was considered at length by the Congress In drafting the Tax Reform Act of
1969, and the Act reaffirms Its importance.

Foundations, of course, have commensurate responsibilities. One Is to assure
that the results of foundation-supported research on issues of public concern are
non-partisan. Another is to assure that foundation-supported studies provide a
full and balanced exposition of the facts and represent all sides of an Issue fairly.

In this regard, Treasury Regulations In effect for many years prior to the 1969
Act have provided that an organization may be educational "even though it ad-
i'ocatcs a particular position or viewpoint so long as It presents a sufficiently full
and fair exposition of the pertinent facts as to permit an Individual or the public
to form an Independent opinion or conclusion. . . ." (Emphasis supplied.) The
same point was reaffirmed in the Regulations issued as a result of the 1969 Act.

The principle expressed in these Regulations strikes me as right and proper; I
strongly believe that private foundations should follow that principle whenever
they address public-policy issues. Bu. I think It would be a mistake to impose fur-
ther legislative or administrative constraints and requirements In this area.
They are not necessary because foundations are aware that their viewpoints
on serious issues will be quickly dismissed if they are not accompanied by a "full
and fair exposition of the pertinent facts."

STATEMENT OF HOWARD R. DRESSNER, SECRETARY AND GENERAL COUNSEL, FORD
FOUNDATION

SUMMARY

1. Continuing review of the practical effects of the Tax Reform Act of 1969
on private foundations, of which these hearings are an example, Is important. It
Is also important that foundations review their own activities and that the Con-
gress be fully Informed.
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2. In general, the Tax Reform Act of 1909 has helped preserve and encourage
the purposes and best traditions of philanthropy.

3. Three main restrictions of the Act relating to foundation programming
are:
(a) Influencing legi8l4tion

(i) The Act specifically recognizes that objective nonpartisan study and re-
search is well within the scope of legitimate philanthropic activity regardiess
of its subject matter.

(ii) These hearings can help make the public more aware of the legitimate
role of foundations in supporting nonpartisan objective studies on significant
public issues.
(b) Grants to individuals

Although the Act has imposed greater administrative requirements, founda-
tions should not abandon the time-honored philanthropic practice of assisting
talented Individuals.
(c) Empendcture responsibifity

(1) In cases where grants are small the expenditure responsibility require-
ments impose relatively large costs on both grantor and grantee. Perhaps ex-
penditure responsibility could be waived for small grants.

(it) Congress may also wish to reexamine the practical effects of classifying
non-grant-making charitable organizations as "private foundations".

4. The Tax Reform Act has not only provided useful rules but has led to con-
structive self-examination by foundations. Hopefully it will lead to increased
understanding of how foundations operate by the Congress and the public.

STATEMENT

I am pleased to respond to the request of the Chairman of the Subcommittee
to participate in this hearing.

My name is Howard Dressner. As Secretary and General Counsel of the Ford
Foundation, my duties include legal and administrative oversight of the grant-
making process; among other tasks, assuring the Foundation's compliance with
the Internal Revenue Code, counseling our program staff in the formulation of
relevant guidelines and procedures, responding to questions that arise under the
1969 legislation, and verifying the tax status and classification of prospective
grantees.

I will confine this opening statement to the effects of that part of the Act con-
taining what have come to be known informally as "program restrictions" on
private foundations. During the panel discussion I shall of course be glad to
respond to questions.

At the outset, let me say that we welcome this hearing as a further opportunity
to advance understanding of the practical effects of the Tax Reform Act of 1969.
Since the adoption of this important, complex, and-for the philanthropic com-
munity, far-reaching-legislation, we at the Ford Foundation have devoted sub-
stantial time and energy to understanding and implementing the provisions that
pertain to our work. We have held frequent staff meetings and have worked
closely with our grantees on the applicable provisions. We have prepared internal
procedures to ensure our full compliance with the legislation and the Treasury
Regulations. We have discussed the effects of the Act on our work in our Annual
Reports, in testimony before other committees of Congress, and in other forums.
Further, we believe that continuing review of the legislation, of which these
hearings are an example, is wise and important so that all of us may be sure it
is achieving its goal of safeguarding and promoting the public interest.

We believe that tax provisions relating to charity are intended to encourage
the charitable tradition of American society, as it is carried forward by indi-
vidual citizens and by such institutionalized philanthropy as foundations, hos-
pitals, colleges and universities, and voluntary associations. In our view, the
Tax Reform Act has, on the whole, worked well. We believe it helps to preserve
and encourage the purposes and the best traditions of American philanthropy.

The main program restrictions in the Act relating to the work of private
foundations concern:

(a) Attempts to Influence legislation;
(b) Grants to individuals; and
(c) "Expenditure responsibility" for foundation grants to organizations

other than publicly-supported charities.
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(a) Attempt# to influence legislation
The Act prohibits foundations from attempts to influence legislation. How-

ever, it explicitly permits--and thereby, we believe, Implicitly encourages-
foundations to support nonpartisan analysis, study, or research on issues that
are or may become the subject of legislative or other governmental action. We
were pleased that the Congress specifically recognized such work as well within
the scope of legitimate philanthropic activity. Research and analysis supported by
various private foundations has contributed importantly to the discussion of ideas
and the understanding of significant public issues. Such studies have frequently
been employed by Congress, other branches of government, and the public in
considering matters of public interest. In short, the ideal of an open society.
which thrives on the diversity and multiplicity of views, is embodied in the
Act's provisions which permit foundation-supported objective study and analysis,
regardless of the subject.

While it is clear to us that Congress has shown its understanding and approval
of this function of private foundations, it seems to me to be less clear that the
public at large is aware of the nonpartisan role of foundations, along with other
American Institutions, in the marketplace of ideas. Having demonstrated its
awareness of that role and expressed itself in legislation, the Congress is in a
position to add to such understanding generally. The establishment of this Sub-
committee and the holding of these hearings are certainly steps in the right
direction. Those of us in the foundation field believe these hearings will result
in a wider awareness of the role of philanthropy in the study and discussion of
public issues.

Insofar as the Ford Foundation is concerned, we carefully scrutinize grants
for such research and to assure ourselves that they fall within the activities
permitted by the Act and the Regulations issued under the Act. Happily, the
Act permits foundations to support study and discussion of a wide variety of
issues, issues of deep public concern, and this the Ford Foundation continues
to do. Thus we have in the last four years contributed millions of dollars for
research on drug abuse, crime, environmental and energy issues, arms control
and disarmament, population policy, and other matters affecting the well-being
of the American people-all subjects of major significance to the citizens of our
Country. We hope that foundations will not shy away from support of any
activity related to issues that may become the subject of legislative action, either
in the mistaken impression that such support is not permissible or in the interests
of playing it safe. If they do so, they would be abandoning a constructive means
of advancing public knowledge and understanding. I hope these hearings will
play a part in preventing that kind of retreat on the part of foundations,
(b) Grante to individuals

Assistance to individuals has a long and honored place in the history of
American philanthropy. Scholarships, fellowships, and other forms of encourage-
ment to individual scientists, artists, scholars and others have yielded great
benefits to society in all fields of endeavor. Congress recognized this in the Tax
Reform Act, but in order to ensure objectivity and nondiscrimination in this
area, the Act and the Regulations have established a new procedural framework
for grants to individuals. To comply with these provisions requires a substantial
amount of administrative work by foundations and imposes additional require-
ments on the recipients of Individual grants. The additional workload can be
handled by a foundation with full-time legal and accounting staff, notwithstand-
ing the costs. But the weight and complexity of the provisions have led some
foundations to reduce the number of grants to individuals, and in a few instances
I understand that foundations have stopped individual grant-making altogether.
If this is so. it is regrettable. Earlier this year, in a talk to the Association of
the Bar of the City of New York, I urged that foundations review their under-
standing of the Act's provisions on grants to Individuals. I believe that the
difficulties, while administratively formidable even for large foundations, are not
insurmountable. Although the costs and complexity of doing so have increased,
I am pleased to report that the Ford Foundation continues to make grants to
individuals. At the same time, in light of the administrative requirements. I can
understand the reluctance of some foundations to make grants to individuals.
It is our hope that these hearings will help to clarify what we perceive as the
Act's intent to preserve this important mechanism of philanthropy.
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(c) Erpenditure Re8pon8ibility
Much of what I have said about grants to individuals applies as well as grants

to organizations that require foundations to exercise expenditure responsibility.
Grantor foundations must exercise "expenditure responsibility" with respect
to grants to organizations which are not publicly-supported charities. In abbrevi-
ated terms expenditure responsibility means that a grantor foundation must
establi h and follow fairly complex procedures to assure that a grant is spent
for the purposes for which made, must obtain complete reports from the grantee
on how funds are spent and must make full reports to the IRS with respect to
such expenditures.

In most cases where "expenditure responsibility" must be exercised, the
requirements are perfectly reasonable. But in cases where grants are small in
amount, expenditure responsibility requirements impose a relatively large adinin-
istrative cost upon both the grantor and the grantee to carry out the reporting
and accounting requirements. We, therefore, believe that for grants paid during
any taxable year which do not exceed a specified level the grantor foundation
should be excused from exercising expenditure responsibility provided, of course,
that the grantee organization is organized and operated as a charitable organiza-
tion. To prevent misuse of this exemption from expenditure responsibility, all
grants made by any one grantor to any one grantee organization during the
taxable year should be aggregated.

I want also to mention one other difficulty with the provisions of the Act
related to "expenditure responsibility". These provisions have created an arbi-
trary and somewhat harmful distinction among charitable institutions. In some
cases the result has been the reclassification as private foundations of organi-
zations whose activities consist almost entirely of study and research and not
the making of grants to other organizations.

This reclassilication has had serious financial and consequent program effects
on such organizations, because some foundations have chosen to avoid the burden
of expenditure responsibility simply by eliminating them from consideration as
possible grantees. Our own experience is that it is worth the effort of assuming
expenditure responsibility in the interest of assisting these organizations' chari-
table activities. But some foundations have chosen not to, and given the admin-
istrative burdens I have referred to, their reluctance is understandable. Yet the
net effect is to penalize charitable organizations that need funds badly. For
this reason, we believe the Congress may wish at some point to study the practical
consequence of the "classification" provisions of the Act.

1 conclude with a brief observation about a provision of the Act outside the
category of program restrictions-the four percent "excise tax" Imposed by the
Act on the income of foundations. As Mr. Bundy, President of the Ford Founda-
tion, stated before a House subcommittee earlier this year ". . the terms 'audit
fe' anit 'service charge' far better describe the Congressional Interest than tile
ttrm 'excise tax', and . . . it is desirable to reflect this fact in the law." While
there nimy be legitimate grounds for requiring foundations to cover the costs of
propt r federal regulation of foundations, the experience of the Internal Revenue
Service shice the Act went into effect is that the proceeds of the excise tax far
exceed( the costs of auditing. Since the amounts in excess of need reduce the re-
sources .available for grants to charitable activities, we believe there should be
a reduction in the excise tax, at least to a level commensurate with the costs
of regulation.

In conlusion, I believe the Tax Reform Act has not only provided useful rules
and guidelines for private philanthropy but has also led to a fuller, more crit-
ical-and constructive--self-examination on the part of the foundations them-
selves, and I am pleased that your Committee has provided this opportunity for
us to say so.

Senator -IAIRTKE. 'We will proceed with the rest of the panel.

STATEMENT OF JOHN HOLT MYERS, MEMBER OF WASHINGTON
LAW FIRM, WILLIAMS, MYERS, & QUIGGLE

Mr. MYERS. Mr. Chairman, my name is Jack Myers, and I am attor-
ney for the Robert Wood Johnson Foundation, outside attorney. I am
also attorney for the American Council on Education and many of the
major associations of the colleges and universities. In addition I teach
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a course on exempt organizations at George Washington University so
I appear here in a broader l capacity rather than just as the representa-
tive of any one founldatioll.

My task. as assigle(d, is to discuss the divestiture provisions of the
Tax Reform Act of 1969.

As you know, that act provided that foundations, private founda-
tions, would have to rid themselves of excess business holdings. Basic-
ally a private foundation is not permitted to hold more than 20 percent
of the stock of a business enterl)rise and that 20 percent includes the
holdings of all disqualified persons. In oth(r words, the disqualified
persons and the foundations together can hold no more than 20 per-

iet. If an excess business holding occurs by bequest or death, the
foundation has only 5 years to get rid of it.

With respect to Iollildatiolls in existence on the effective date in 1969,
there are different and more liberal rules.

Basically a foundation then in existence can continue to hold 25
percent of the stock )rovided that no more than 50 percent is held
[)twven the folltidation aild the disqualified persons.

1F inallv. tlu.ie are some fair and liberal transitional rules which
permit foumlations which have very large excess business holdings to
get rid of them in periods lip to ,5 years.

The requir'ements thatt are imposel). by the statute are basically to
prevent a foundation from becoming," so involved ill a bsiliess enter-
prise that it is dliverte(l 1iom) its real fiction as a charitable and edii-
cational institution. This is made clear from the legislative Itistory.

With that in mind, we probably should examine whe, her tle Sta-
tute does really (f'fctively carry ou1t the Pu-Poses of Contrrcs.

We first h ae to a(llit that there, Is no I-vel evidence as to the effect
of the --tatute and, frankly, there will not be for some period of time.
EAvv foiulilatioin in existence hadt at least 5 years, withliin whi,.h to
mke any '('lcired divestiture, s '() the first date of any real pr'e;sure is

11-74. In fact the Treasury ald IRS recognized this ih the regulations
which are only in proposOed form, whereas most of the other I-,gulu-
tions ale filial.

However, the other sections of the act, particularly section .1942,
wI ich imposes a payout requirement on foundations, has stimulated
divestitures hv foulations and considerable divestiture. The experi-
ence with tlis does sisgest that we have some problems: coming u)
in comiection with the divestituree requirements.

One of the first problems I would point out has to (I0 with the defi-
nition of "(ldisquallitied person." A "difquaiified 1)er sonl is aly one of a
very broadly defined category of individuals and entities Perhaps
this is proper in connection with "self dealing" restrictions where the
term is first used. The definition as applied to section 4943 may be
unfair and too broad and unnecessary to the effectuate on of Congress'
intent. In section 4-942, the presumption is that the disqualified per-

Pons and the foundations together are involved in the business. In
fact many (lisqualified persons are not only not acting ill concert with
the foundation or each other but may well be mutually antagonistic.

This follows from the fact that quite often the f'oundler of the
foundation is a substantial contributor who has left part of his stock
to the foundation, Part of his stock to the descendants who may be in
the second or third generation. They are all "disqualified" persons but

23-812-73- 11



158

they may not give a heck about the foundation. They may even be
opposed to the foundation. So they are not in any way acting in concert.

So I suggest, one, that the disqualified person definition is far too
broad and requires reconsideration.

Second, I would note that Congress thought that the transition rules,
which are fairly liberal, should apply with respect to foundations in
existence on the effective date of the. statute. These permit periods of
up to 25 years within which investiture may occur on the other hand
the foundation coming into being by bequest or otherwise has only 5
years to get rid of the stock "excess holdings." For the reasons that
I will explain below this may be virtually impossible, particularly
where a large interest is concerned. As a consequence I think the transi-
tion rules deserve reexamination.

What about the problems of disposition of "excess business hold-
Iassuring that these holdings do exist? I am satisfied that there

Inbe a number of situations involving both large and small founda-
tions where the foundation will simply not be able to comply with the
statute.

In the case of closely held corporations where the foundation has an
excess business holding stock, there may be no market whatsoever. The
company which would be. a logical purchase may not be able to pur-
chase, it may not have funds. More likely the company officers may
be antagonistic to and care nothing about'the foundation, further the
existence of a minority interest does not bother them not in the least.

So there may be very great difficulties of marketability particularly
where small companies are concerned.

The same problem may well exist in the case of the very large foun-
dation because, whatever the circumstances, there has to be a-market
for the fairly large block of stock, and the market may not be equipped
to absorb the stock within the period of time set in the statute.

Now, one other factor should be taken into account with respect to
a fairly large foundation. I have indicated there may be no market
in the case of small foundations, there may be large foundations which
have a substantial number of shares of stock which is actually traded
on an exchange. However, the stock held by the foundation ordinarily
is lettered or unregistered stock. It cannot be sold except under cer-
tain circumstances which are governed not only by the Securities and
Exchange Act rules but by "Blue Sky" rules in every State. Under
those rules. the foundation will be able to sell only a limited number
of shares without restriction.

At the present time it can sell some in private transactions to a small
number of sophisticated buyers. Actually the SEC has proposed rules,
which would eliminate that. It can sell a small number of shares pro-
portionately under what is known as SEC rule 144. If the rule is
applicable, a foundation, only once every 6 months, may sell the
lesser of 1 percent of the outstanding stock or the average weekly
sales on the exchanges over a 4-week period.

Again the percentage of stock that can be disposed of in this way
is very limited.

In many cases the way to accomplish a substantial fall is by way of'
registering the sale with the SEC and registration presents some sei-
ous problems.

In the first place, as I said above, the market has to be ready too
absorb the number of shares which must be disposed of.
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In the second place, registration can be made only by and through
the company, and the company for good and sufficient reasons, namely,
the protection of its other shareholders, may not want to participate in
a public or "secondary" offering. In such case the sale cannot be
made.

All of thes,, circumlstances militate against an easy disposition of
assets which the tax law will require.

In connection with all of the above, I would suggest for the con-
sideration of the Congress three proposals, all of which have to do
with making the statute flexible. At the very least, I think that under
section 4943, the foundation ought to be able to go to the Secretary
and prove that a person or entity who is treated as a "disqualified per-
son") is in fact not a disqualified person, and that his or her shares
should not be considered in connection with the divesting unde: sec-
tion 4943 requirement.

In this connection there is a special problem with respect to piurehase
of disqualified persons which begins to come into effect only in 1979
because of a grandfather clause.

It is possible, for example, a founder may have created a foundation
many years ago. The family may be totally unrelated to the, folnda-
tion now. However, if the great grandson's wife after 1979 purchases
one share of stock in the foundation, (the foundation may not even
know of her existence or a trust of which she is a substantial bene-
ficiary purchases one share of stock) an automatic tax is iniposed upon
the foundation.

I think that this is the sort of situation that could be corrected by
some liberalization in the definition of disqualified persons.

Secondly (again this is a matter of the Secretary's discretion). I
think the Secretary has to have the power to extend the period of
time within which divestiture is required. For the reasons that I tried
to outline very briefly, it is obvious that some foundations will be in
an untenable position. Even where it is possible for a foundation to
force a registration in securities, it may not be able to do it because
of the effect on the other shareholders who would be very much dam-
aged if a forced sale resulted in a diminution of the value of the
stock on the market.

So I urge that the Secretary have discretion in this regard to ex-
tend the period of time.

Finally, I think it is very important in terms of this discussion that
Professor Simon is going to continue, that the transition rules similar
to those given to foundations existing in 1969 should be adopted in
connection with all fundings of foundations after the date. Congress
may want to limit this to foundations funded by bequests, but cer-
tainly you will want to have such rules in that instance.

Thank you very much.
Senator I-ARTKE. Thank you.
[Mr. Myers' prepared statement follows:]

STATEMENT OF JOnN HOLT MYERS, WI*UAMS, MYERS AAD QUVIL

SUMMARY

1. Introduction-TRA requires requires divestiture of "excess bustnews hold-
ings." Purpose of Section 4943 was to eliminate business holdings wbhdh diverted
foundations from their exempt functions.
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2. There is no clear evidence as to the effect of the statute because private
foundations have until at least 1974 to couiply with the divestiture provisions.

3. Divestitures resulting from pressure of other provisions of the Act, partieu-
larly the pay-out provisions under Section 4942, Indicate that, private fouunda-
tions may face serious difficulties in attempting to comply with Section 4943
requirements.

a. "Disqualified Persons"-Deflnitlonal Problems-Because of application to
self-dealing provisions, definition of disqualified persons is very broad. Iticludes
many individuals and entitles wh,, are not in sytilathy and who do not act in
concert with the private foundation. This will force divestiture which does not
serve the purpose of the statute.

b. Transition Rules-The transition rules with respect to stock by foundattons
in existence on the effective dote of TRA are complicated Ibut fair. IIwever,
they (d0 not apply to funding subsequent to the effective date where the rules
require divestiture within a very short period of time.

c. Disposition Problems-The problems of disposing of excess business holding
interests are such that private foundations may in ome circumtances find it im-
possible to comply with the requirements of Section 4043 within the periods set
by the statute,

(1) Marketability-Whether the business is small or large, there may in fact
be no market for the interest held by the foundation. Even if there is a nmrket,
it may not be bitle to absorb the excess business holdings of the foundation
within the period set by the statute.

(2) Restrictions oin Sale-Securitles Act Rules-i ninny cases tile only rell-
sonable market for the excess business holdings may be the public. Il such cases,
Sale will be governed by the Federal Securities Act as well us local ")lue sky"
rules. Sale of a limited number of Ares may be possible in l)riva te i rainst lons
not governed by the statute or under Rule 144 if the securities are t'aded oil :I
national exchange. In other cases, sile will be possible oily by registerig the
securities 'or sale in a public offering. Even if the condition of the marker is such
tlt It is ]posstl,h, to sell enough of the excess businesses holdings to nwft the
requirements of Seetion -1943 within the tinie set thereil, registrar in ma y not
be possible because it cal be acC(Omlliqhed only by uild through ti coiiip'ny
whose (OOpertion mny not be forthcoming for good and suilicint reaso:is.

4. Conclsion., nd Reoiiieniendatimis.
a. For the purpose of Section 4943, the foundation should lhe ,ide to esiliilsh

that t per.-ol or entity identified its a (isquilliiled person is ill fact fot suwh.
l). in all events, the Secretary should have the discretion to extend the l period

of time within which compliance is required for good and sufficient reno-ons.
(A. Transition rules, similar to those in effect with respect to hldlings of li iv.,te

foundations on tile effective date of the TRA should apply with result to -,Iddl-
tional funding of new foundations by bequests.

STATE NI :NY T

Under SeTtion 4943, as added 1)3" the Tax Reform Act of 1969, generally a private
foundation and disqualitid persons iniay own between them no more ihin 20
pereeit of a litisihiss enterprise. When an interest in excess of this liliuititioni is
acquired by bequest or gift, the foundation is given five years ivthin which to
reduce the holdings to the limit set in the statute. More generous rules apply
with respect to foundations in existence oil the effective date of the statute (May
26, 19169) or funded under wills extant on that date and unchanged thereafter.
Generally, the holdings of such foundations may be 25 percent, provided the hold.
tugs of the foundation and disqualified persons do not exceed 50 Per4eit. Finally,
with respect to excess buusiness hohlings as of May 26, 196 ), transition rules per-
milt extend(ed periods up to 25 years within which divestiture may be accomplished.

The requirements of divestiture under Section 4913 have their origin in the
concern that a cha ritalble organization's significant investment in .a business I1111y
cause its managers to "become so interested In making a success of the bwldness,
or in meeting competition, that most of their attention and interest (is) devoted
to this with the result that what was Supposed to be their function, that of carry-
ing on a charitable, educational, etc., activities (is) neglected." (See "General Ex-
planation of Tax Reform Act of 1909", Staff of the Joint Comnimitttee on Internal
Revenue Taxation, page 41.) In a sense It was a response to the absence of any
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law providing guidance as to "(the) point (at which the) * * * noncharitable pur-
poses (of managing a business become) sufficiently great to disqualify (a)
foundation from exempt status." ("General Explanation", 8upra, page 40.) This
concern was not conlined to the situation where a donor or his family utilizes
a foundation to retain control of it family concern, large or small. "Even where
such a fundation attains a degree of independence from its major donor, there
is a templation for its managers to divert their interest to the inaintenatie and
llim)roveinent of the business and away from their charitable duties." ("General
explanation" , supra, page 41.)

If we accept Congress's premise, then it is pertinent to examine whether or
not Section 4943 effectively prevents the kind of excess business holding which
Congress felt was dangerous to the charitable purposes for which a foundation
is granted exomptiom. At the outset, it would be stated that there is little, if
any, indications as to the effect of Section 4943. This follows from the fact that
there is a lif-1,44d of at least live years, namely, until May 26, 1974, within which
f, 11i10mio,: 1 1.1y colliply with the strictures of the statute if In elect they apply.
In aIdiifil. tlere are, ill tlm(' statute a number oi transition rules extending the
le('d i" (o:),iin(ce ind certain 'i rc',lanetaes.

', lI - hwl of liresslre NA'ith respect to tibe effect of Sect ion 4943 is demnoastrated
by thu !a:ct t*),at the r(,gulations under this section were promulgated in pro-
psed fors on y ill January of this year after the regulations with respect to

in',4t vf lilt, their ,.--otiont laave b(!en adopted.
( ldr iprivkins cf the, statute, pairlivularly Sectin ,1)-12, which beginning

ill 1972 imnlahised upon private . fiundattw:, a rmq'ui romnent, of paying out the
grealt(.r "f it. investment income or it flx,!d peentalwge .of 1hr, fair market value
of It", 1155(,tS. h.' exwrte1 considerable lpresh-'1' e oil ro)lnd:i i(.lis to divest thel.
sel'es of liw-yihl assets. In niany ( wlss the divestiture is of stock of the
hat ui'o. which mlAy 0r will he subject to the stricturet; of Sertion 4913. Experi-
ence w ih tl (,se (ivestiturc.4 svuirg.st that there n41Y welt ho iirhllemis with the
iiop!enwmcitati u( of i n 49-13 when and ros It l)ecomes effectiv,.
D ivinali tflcd pt rion. -Dcfln it ion al problem.?

It is kt,), varly, therefore, to ditem ine ito what ext .nt the flivesi iture require-
invnt- ( iwcetuutte the liurpose of Congress. There Is some inldication however,
hiat tile provisions may lie sto rigid as to work considerable hardship and

in, quities on foundations which in fact are not In the least involved in the
op'rat:,ms of the businesses in which thOy may have sul)stantial interests. This,
in pIrt. flows froom the interaction of Stection -1943 with the defflnition of "dis-
qualifi(, liprsns" mider Section 44,16. sineo it is the holdin-s of )oth the
foun'ltifm and tie "disqualified persons" which effectively determine the "excess
busine s holding" to be disposed of.

The definition of "disOluallfled person" had its origin in the otitright prohii-
tions .u:inst self-dealing under Sction 4941. Thus. uuder'standablly Ihe defini-
tion of "disqw.lifird Iers'n" tinder Sectin 4-10 is extraordinarily broad. How-
ever, Its alpilicition to the excess business holdings provision results in jresump-
tI''ns (if commlmon interest and concerted action which simply are not jus;tifled.
This is particularly true insofar as the family relatiolships are concerneil. The
deawendnts of a donor to a foundation who share own(rshiI) of a business
enteri.plIie with that foundation may Ihe and often are totally estranged from
the foundation itself. To lump their shares with the foundation's for the purpose
of determining whether or not an excess business holding exists can be totally
unrealistic and result in a determination that the foundation has excess busi-
ness holdings. In such case, the correction can only be made by foundation
divestiture which for reasons discussed below may not 1) l)ossile.

The penalty which may be Imposed upon the foundation having excess busi-
ness holdings by reason of purchases by disqualified persons demonstrates the
strange results which can flow from the statute. In a foundation. either because
of the regular rules or the grandfather clause, is at the limit of its excess
business holdings. then the purchase of stock In the company by a disqualified
person results In an immediate penalty of 5 percent of the value of the purchase.
Assume that the estranged wife of a grandson of the substantial contributor
to the foundation is tie 35 percent heneflciary of a trust managed by a corporate
trustee totally unrelated In any way whatsoeyer with any of the parties (In-
eluding tie wife). (There are more liberal rules with respect to foundations In
existence on 'May 26, 1969, or funded under wills effective on that date and
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unchanged thereafter.) If after May 26, 1979, the trustee purchases as a legiti-
mate investment for the trust a share of stock of the company (and the
foundation may not know of the trust or even the wife and the trustee have
no knowledge of the restrictions of the Code), then there is an immediate 5
percent penalty imposed upon the foundation in addition to the requirement
that it dispose of a share of stock.

However strict the definition of "disqualified persons" for self-dealing pur-
poses, it should be subject to correction on the basis of the realities of the
situation in applying Section 4943.
Transition rules

As indicated, the statute includes a number of special transition rules with
respect to foundation holdings as of May 26, 1969. Some extend the period of
time within which excess business holdings as of that date may be disposed of.
Others permit variance from the basic rule that the permitted holdings of any
foundation in a business venture must be, when combined with the holdings in
the voting stock of disqualified persons, no more than 20 percent. (The holdings
of* the foundation and disqualified persons together may be 35 percent if the
Secretary of the Treasury is satisfied that effective control of the corporation
is in individuals or entities which are not disqualified persons.) The transition
rules clearly represent an attempt at a generalized statement to cover a num-
ber of specific situations which were brought to the attention of the Ways and
Means and Finance Committees. As a compromise reached in conference, it is
quite remarkable. As a provision of law, it is practically incomprehensible.

Because of the difficulties of disposition outlined below, it would seem that,
where a new foundation is created or an old foundation funded with post-May
26, 1969, assets, the extended periods of time of the present transition rules
should apply. Under the present law, a foundation would have only five years
within which to dispose of such excess business holdings. Although some pre-
death planning could be made, it seems appropriate to suggest that extended
transition rules apply with respect to excess business holdings acquired by
bequest.
Disposition of e~Cess business holdings

The problems which have arisen in connection with dispositions encouraged or
required by Section 4942 clearly suggests that there may be serious problems
ahead for a foundation attempting to comply with the divestiture rules. This
may be as true of an interest in a small closely held corporation as in interest
in a large company whose securities are traded on a national exchange. The
fact is there are almost certain to be circumstances whereunder the founda-
tion will not be able to comply with the divestiture requirements within the pe-
riod set by the statute.

(a) Marketability

There may in fact be no market whatsoever for the securities. In the case of
a small closely held corporation whose stock Is not listed on any exchange, the
only potential market may be the company itself. It is possible that for one
reason or another the company may be a disqualified person, in which case a
transaction between the company and the foundation could be an act of self-
dealing. Assuming that this is not the case or that certain transition rules ap-
ply, the company may be financially unabel to purchase the stock. In many
cases, the company will be controlled by persons ("disqualified" or not) who
are not interested in are antagonistic toward the foundation. If the stock is in
fact a minority interest, there may well be no market for its sale.

Even if the corporation is one whose securities are listed on an exchange and
even if the foundation's holdings are not restricted as to sale, market condi-
flons may be such that the excess business holdings cannot be disposed of in
the period set forth in the statute without seriously depreciating the value
'of the stock held. The forced sale in this ease would work a serious hardship
'not only on the foundation but on the other stockholders of the company.

(b) Restrictions on Sale

Quite often the kind of holding which may be "excess" under Section 4948 is
of a block of securities in the company of the foundation's founder which is sub-



ject to restrictions as to sale even though the securities of the company are traded
regularly on a national exchange. This is especially true of a number of relatively
large foundations.

Under the Securities Acts and the rules of the Securities and Exchange Com-
mission, such stock is salable by the foundation only if certain conditions are
met:

(1) Under certain circumstances, the stock may be sold in a private transac-
tion with a purchaser who is deemed to be sufficiently sophisticated and knowl-
edgeable as not to need the protection which the registration described below
provides. The rules with respect to such transactions are strict. The securities as
acquired by the purchaser are subject for a substantial period of time to the same
restrictions as to sale which are imposed upon the foundation and the purchaser
must in effect certify that the assets are acquired for investment purposes. Be-
cause of the penalties imposed on both parties to the transaction, sale after an
extended period of time may be made only upon satisfying the seller that the
rules of the Securities and Exchange Commission have been met. The potential
of any substantial blocks of excess holdings being sold by private transactions is
limited.

(2) Saes under SEC Rule 144.-The foundation may be able to dispose of some
of its shares on the open market under a rule of the Securities and Exchange Com-
mission recently modified (Rule 144). Under this, in effect every six months the
foundation can dispose of a certain number of shares. The number of shares
which may be disposed of is the lesser of one percent (1%) of the outstanding
shares or the average of the weekly number of shares sold on the exchanges dur-
ing a specified period. There are rules which may require the foundation to
aggregate these sales for purposes of the limitation with the sales of other parties
for a period of time, thus, further limiting the number of shares which can be
ds)osed of. The problems of selling restricted securities under Rule 144 are dis-
cussed in detail in a paper will appear in the forthcoming issue of "The College
Counsel", the Journal of the National Association of College and University At-
torneys ("Rule 144: The Applicability of the Restricted Securities Requirements
to Colleges and Universities," Bruce R. Hopkins). A copy of this as yet unpub-
lished article is enclosed for reference purposes. In many cases, the number of
"excess business holding" stock which a foundation could dispose of in the time
would be relatively minor compared to the disposition required.

(3) Regi8tration.-The only feasible alternative may be to register the secu-
rities for sale in a public offering. The first question which must be faced is
whether there is a market for any of the shares which must be disposed of and,
if there is, how many of them may be disposed of without disturbing the market-
place to the detriment of the other shareholders. If the company has never made
a public offering before, then there is a serious question as to whether or not a
market would exist. At the present time, for instance, very few new offerings are
being made because of the economic situation. In other times, certain kinds of
business enterprises would be received on the marketplace and others might not.

In the case of a large concern, the holdings of the foundation, although a
relatively small percentage of the outstanding shares, may be absorbable by the
market only over a long period of time in a series of registrations. It is to be
noted that the registration route is quite expensive and is, therefore, available
only where large sums are involved. Even if the market conditions are such that
a sale of all or a portion of the excess business holdings is appropriate, the regis-
tration for sale of securities of a shareholder (a so-called "secondary offering")
might practically be impossible because under the law it can be made only by
and through the company. There are many good and valid reasons why a com-
pany might not Wish to register securities for sale.

The problems with respect to finding a market, the restrictions imposed by law
and sale are such that foundations under legal requirement of divestiture under
Section 4943 may well be unable to comply. They will, thus, become subject to
automatic fine and perhaps continuing penalties. In other cases, where the institu-
tion can literally comply with the requirement of divestiture, the act of com-
pliance may seriously damage the interest of other shareholders in the business
enterprise. Under these circumstances, clearly there ought to be discretion in the
Secretary to grant extensions of time within which foundations may dispose
of excess business holdings.
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Conclusion
As the above indicates, the structure of Section 4943 is such its to require

many foundations to dispose of assets which are i no way involved in the busi-
ness in which they are alleged to have excess business holdings. Thus, Congress'-
purpose is in no way being furthered by the required divestiture. It we accept
the necessity of having a fairly objective nathematical basis for determinilng
what is an excess business holding, then at the very least the definition of "dis-
qualified person" for the purpose of Section 4943 should he subject to challenge
on the part of the foundation. There is no reason why the Secretary should not
be given the discretion to find that an individual or c.itiiy i(lentiiied as a di-
qualified person is not such for the purpose of the statute. By the same token, as
indicated above, it is quite clear that under some circunistanlces foundations
will not be tl)e to comply with the requirejincut of divestiture lillposed by Section
49)43. The i.positoni of an automatic tax to bring about this (livc,4turo can, ill
these circunstanees, have no effect whatever. It would sceni ImIuch more reasoni-
able, as in the case of the deffition of "(kqualiftled persons", to give the t;ecrv-
tary of the Treasury discretion to extend the period within which divestiture is
required, perhaps upon the basis o' a plan of di,e-('.titure hik.h mie;s with 1he
Secretary's approval. (In this connection the more liberal self-dealing rules wi'h
resliect to redenipt on of excess business holdings iughtt well be ,xtelnded.)
F vlly, if extendedl transition rul-s were ppopri'.t1, with respect to tlh( thim, of
(isposition if excss business assets when tle statute was eila(ted in 196', efl
they are equally appropriate w'ith res::oct to a new or enlarged foundation cr ,ated
or f funded by ieque:.t after that date.

Most of the discussions above has dealt wiih the overreaching of the statute
Insofar as excess business holdings are concernedl. This does not moan lI sny t.lt
the statute clearly reachl.s every foundation holdinlg with respeet to which there
may be excess involvement in business enterprises. For example, it has ien
suggested that the use of a holding comptiny may lprovi e ai inetiis for avoid*',g
some of the restrictions of the Act. Further, there are some results which ,wiem
strange in light of the purposes. For example, if a foundation. oil ay 2,% 1909.
owned 25 pl(erci-nt of the stock of th, cormi.any on May , 20. 11M,9. nd if u i s Us
death the founder bequeathedll additional 25 percent (under a will in effect
on May 26, 1969) to another foundation controlled by the same parties as control
the first, tMen it imiy Ie that tile separate interest can he retained by each entity.
This results from the grandfather rules and the fact that the two commonly ,on-
trolled foundations are not treated as one but each Is treated as a disqualified
person vis-a-vis the other. Such examples are bound to come to light as the time
al)proaches for giving effect to the statute.

Before closing, mention should be made of the proposal which waq made by
Congressman Patinan in introducing H.R. 5729 earlier this year and considered by
tle Subcommittee on I)ome.ti Finanes of the Comimittee on Banking an,0 ('ur-
rency of the House of Representatives in hearings on April 5 and 6. This bill
would require further divestiture witlh the purpose of imposing diverz-ilcatin (il
foundations. Under the bill, a foundation would have five years within whi.h to
reduce its holdings in any one security to 10 percent of its assets. S,,,ch a provi-
sion would impose a far heavier burden of disposition on private foundat ous than
that required by Section 4943. If, as is suggested, foundations holding interests In
business may well experience considerable difficulty in collying with the sched-
ule of divestitures imposed by the Tax Reform Act, then it appears that the
burden of complying with divestiture proposed in H.R. 5729 may well become
intolerable. The purpose of such a provision Is seriously to be questioned. As
indicated above, there is every indication that the divestiture provision of Sec-
tion 4943 will effectively end foundation involvement in the control of business'
enterprises. At the very least, the statute should be given an opportunity to work.
Moreover, foundations, other than exempt entities, are generally subject to the
local "prudent man" rules with respect to management of investment assets. It
iN doubtful a rigid rule such as proposed is appropriate In regulating the invest-
ment Pollcy of any organization. If serious consideration is given to the proposal,
extended transition periods similar to tho.-e provided in the Tax Reform Act
should be available not just from the effective date of the statute but also from
the time a foundation i.q funded. Furthermore, as indicated above, the Secretary
must have discretion to extend the period further where the circumstances
warrant.
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Senator IlfmrrJr:. Mr. Simon?

STATEMENT OF JOHN G. SIMON, PROFESSOR OF LAW, YALE
LAW SCHOOL

rofe:s'r Si. mo-. Mr. C(ainme, my name is Johl G. Simon, I
mill a pros(,ssor of law at 'ale, were I have been teaching, among

other things, a course on nOu1)iofit institutions. I also have a. part-time
role as p)I',sideiit of a founlatio-.l but that. foundation is not affected
by atny of the, provisions en wihiclh my statement fociutes, so I am here
WeVrllng an a'a(henlic hat raler t han a foliid.tion hat.

.Abom a .vat after the Tax uihforia Act was passed, Prof. John
_i,.art i the Tax Ldaw ievi,-w wrote that "The hell may well have
fintly toiled for t le private foundation: it is now to be found only
in cal;tivitv anid there 111, %1ti'o1g dofllbts aboit its ability to reproduce.

We (Ih) mot vet ]have (.Ila a )ermittilig a systematic apl)raisal of this
stat(Ilhit but I have, (olle what I could in a short time, with the
help of the staff of tile Conicil on F'oindations, to asseinble some
information.

Ti e'videne is fragsinnt/arv but it gives some fairly good clues
abut what has hial)p ied sin e the Tax Reform Act was passed in
lat(, 1,(49 with i'1(Spt to the dath rate and the birth rate of founda-
tjon, s. M3v birth rate I ivan to refer both to the formation of new
foundt"ions as well as tle contributions of capital to existing but not
fully mimded foundlations.

.\ to d'al'h rate, the (.fa t have set forth seems quite clearly to
sihow an iliceased rate of terminations since the passage of the act-
te,.mina, ios of family and general purpose foundations and appar-

ntcly a high rate of terminations of company foundations. These
figures give us a range of estimates. from a low estimate that the
an ual rate of terminations has doubled since 1969 to a high esti-
n;:, that the anmumal rate of 61,/ times the rate of terminations prior
to 1969.

Whatever its (limensio~iv, the death rate increase is an understand-
il)I, outc'oine of a 'l',-x Reform Act which im)oses extra administra-

tive and reporting Ilnlldens on foundations, levies the 4-percent invest-
niwnt tax and exposes foundations and their managers to the risks
of various penalties.

-Some observers, however, have doubted that an increased death rate
will be a long term phlellonmena while other observers have said that
tl)e terminations, even though at a high rate, are and will be found
nminly among the smaller foundatioiis, which find the administra-
tive tasks most difficult.

What no one seems to doubt, however, is that the Tax Reform Act,
as long as it is not amended, will continue to have a deep and contin-
uin z. iml)act on the birth rates of private foundations. Already the
effects are clear.

.My statement points to a dramatic decline in new foundations and
in the number of gifts to existing foundations, and that phenomenon,
Mr. Chairman, is very logical if one looks at the Tax Reform Act-
not only the various provisions mentioned above, but two other provi-
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sions which directly and specifically discourage the process of crea-
tion or expansion.

First, there is the new appreciated property rule Code Section
170(e), which in effect causes a realization of long-term gain when
appreciated property is given to a nonoperating private foundation,
unless the foundation re-distributes these assets within a year.

Donors to all other charities continue to deduct the full market value
of the appreciated property without paying tax on capital gains, a
dramatic difference in tax treatment.

The other provision-which discourages testamentary as well as
lifetime gifts to foundations-is the excess business holding rule-Mr.
Myers has just referred to it which in effect prevents a foundation
from receiving a gift of any but a de minimis part of the donor's
corporate control stock, unless the combined voting interest of the
foundation and the donor is brought below 20 percent within 5 years
of the gift.

A 5-year divestiture deadline presents great, often insuperable prob-
lems, for many a potential founder whose nest egg consists of a family
business interest. Mr. Myers' statement gives some details on this point.

Now, the impact of these two provisions on the formation and ex-
pansion of foundations can be easily appreciated if we look at the data
set forth in my statement.

I won't give the details here but these data indicate that the over-
whelming majority of all foundations with more than $10 million in
assets were formed with gifts of appreciated property and/or corpo-
rate control stock that would now be subject to the 5-year divestiture
rule. Therefore, the inevitable effect of these two new rules is mas-
sively to discourage formation and funding of new somewhat larger
foundations.

Now, one may ask, what is wrong with all of that? Why should one
be concerned with this retarded birth rate?

I take as my text here Kingman Brewster's statement that our sys-
tem of private charitable enterprise rests, and I quote, "on the great
importance of giving each new idea a chance to find a sympathetic
sponsor by offering it more than one doorbell to ring. Innovation is
the essence of progress. Independence and variety are the essence of
a free society. Both seem to make it absolutely essential that an idea,
a person, an institution not be dependent on the ability to persuade or
please any single source of support."

But it may be said that there are many thousands of foundations
in the country. Wouldn't a zero or even a minus population growth still
leave us with enough options?

I would point out that there are only about 350 foundations whose
assets exceed $10 million. It is largely to this group of 350 that indi-
viduals and charitable bodies must turn to gain substantial foundation
financing for new programs and new ideas. Moreover, if you need
financing you cannot turn to all 350, for in any one geographic area or
any one field of activity-for example, water pollution, crime control,
mental health-there are only a handful of foundations at work.

In other words, there are already severe limitations on the founda-
tion funding options open to those who wish to try out fresh ap-
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proaches to our many pressing national problems, or for that matter,
to those who seek new funds for our hospitals, day care centers, sym-
phonies, and so on.

We need more rather than less alternatives for these fund seekers
alternative sources that represent varying perspectives-coservative,
liberal and all of the other labels that make up our spectrum of values.

The Tax Reform Act provisions I have mentioned will give us
fewer of these alternatives, and the fewer the alternatives-the fewer
number of doorbells to ring-the more likely it is that when a founda-
tion says no to an applicant, that answer may represent the applicant's
first, second, and third strike. So here in the area of private charitable
enterprise, as in the area of private commercial enterprise, a decreas-
ing rate of entry by new firms hurts the consumer-in our case the
seeker of funds-and here, as well as in commerce, a decreasing rate
of entry gives too much market power to the existing firms-in our case
the existing foundations-who, if they are not joined by new founda-
tions, are left with an undesirable degree of power to determine the
fate of new charitable endeavors.

Well, since these two rules seem to have such a baleful effect on
pluralism, what is to be said for-them, what function do they performI
If the appreciated property rule seeks to carry out a tax reform mis-
sion, preventing taxpayers from escaping capital gains tax on disposi-
tion of appreciated assets, it falls seriously short of the mark. It is a
strange tax reform measure that leaves the great majority of charit-
able donors untouched by reform and singles out, without any explana-
tion in the legislative history, a single class of donors representing a
fraction, probably a small fraction, of the total problem.

As for the excess business holdings rule, I am not sure what function
it performs.

It purported to cure three specific evils alleged by the Treasury in
1965 and 1969 and reiterated in the committee reports. But one of
these complaints, the allegation that foundations holding corporate
control stock won't payp roper attention to their philanthropy, simply
does not stand up logically or factually, as my written statement points
out.

The other two evils were the low income allegedly yielded by foun-
dation controlled companies and the unfair competitive advantage
allegedly enjoyed by these companies.

Neither of these grievances was well established on any kind of over-
all statistical basis; indeed, the supporting documents submitted today
by Mr. Mawby tend to rebut the low yield complaints.

Moreover, as my statement points out, both of these alleged abuses
are correctable in part by other provisions of the Tax Reform Act and
by other specific remedies that can be enacted with a lot less com-

pexity than the divestiture provision the Tax Reform Act gave us.
ot only is the radical surgery of divestiture unnecessary; in my view,

it may also prove in the long run to be ineffective and counterproduc-
tive. For here, as in the case of the appreciated property rule, only the
foundations were singled out for regulation. Yet there must be hun-
dreds or thousands of financially hard pressed colleges and churches
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and other public charities that would be delighted to receive corporate
control stock, perhaps with all kinds of informal understanudtngs as to
control. And for such a church or such a school, there are no self-
dealing rules, no minimum pay-out rules, to prevent aIuses; the
churches don't even have to file an information return.

Accordingly, to the extent that corporate control sto(,k now may be
diverted from; foundations to public charities, we may be vorse off
from it regulatory viewpoint.

To sum up, there is no sound justification. in my view. either as a
matter of tax reform or as a matter of fiduciarv regulate ion. for sub-
jecting the foundation world to the appreciated property rule a tid the
excess holding rule.

For this reason, and because such discrimination against the foun-
dations restricts entry into the foundation lield and thereby impairs
the health of private c hqaritalfle enterprise. I join with the memIblers of
the American Assembly who last November expressed their concern
about the effect of these two provisions on the establirlhilellt (,f new
foundations. And I respectfully suggest that these discrim aimtorv
features of the Tax Reform Act ought now to be reexnmined and, in
my opinion, eliminated.

If the Congress is not willing to take such action in the case of the
excess blusiness holdings rule, then I suggest that the disincentive effect
of that rul6 should at least be minimlzed by substantially extending
the deadline for (li\estiture beyond the 5-year period set forth in the
statute.

Thank you, Mr. Chairman.
[Mr. Sioi's lPrel)re(l taewleit anl his response to qlestioniS sub-

mitted follow:]

SuPuIrrNRu QuEsrIoNs SUBMITTED TO JOHN (. SIMON

Qultcsion I (first part) : "tHow many of the foundations i'hich hare tern.v' natrd
since thc 19J.9 Tax Act prori8ioi,8 took effect were, in reality, nzore like public
charities ?"

Answer. The following (hart will help me to answer this rather difficult
question. The chart draws on I.R.S. lists of charitable organizations tlvit -termi-
nated their existence or, for other reasons, no loner qualify as organizations
contributions to which are deductible . . ." The chart draws upon samplle data
found in (a) all I.R.S. bulletins for the first eight months of 1973 and (b)
I.R.S. bulletins for the month of May for the years 1967-1973. Column 1 shows
the total number of terminating charitable organizations. Columnn 2 somws the
number of terminating organizations that appear, primarily on the basis of orga-
nizational names, to be "private, non-operating foundations", i.e.. primarily
grant-making foundations. Column 3 shows the number of terminating organiza-
tions that appear vot to be private non-operating foundations-and which are
therefore either "operating foundations" (engaged in active conduct of programs
rather than grant-making) or so-called "public charities" (schools, churches,
hos-pitals. an( l)ublicly-supported organizations).

Columns 4, 5 and 6 deal with those organizations appearing in the first column
that include the term "foundation" in their titles. Thus, Column - Indicates the
number of Column 1 organizations (i.e., all terminating organizations) that have
the word "foundation" in their nmie. Column 5 shows the number of such self-
styled "foundations" listed In Column 4 that appear to be private non-operating
foundations. Column 6 shows the number of self-styled "foundations" listed in
Column 4 that appear not to be private non-operating foundations, i.e., which are
either operating foundations or public charities.
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CHART OF SAMPLE TERMINATION DATA

Col. 4
organizations

Terminating that are
pu lc public

charitis Col. 4 charities
All and private Col. 1 organizations or private

terminating Terminating operating organizations that are operating
organizations private foundations with private foundations

(excluding nonoperating (col. I minus "Foundation" nonoperaling (Col. 4 minus
Month, year mergers) foundations col. 2) in tWieir title foundations col. 5)

(1) (2) (3) (4) (5) (6)

January to August 1973.. 1,204 624 580 671 539 132
May 196- .............. U it 11 9 9 0
May 1969 .............. 89 23 66 28 18 10
May 1970 .............. 105 29 76 32 24 8
May 1971 .............. 98 31 68 36 27 9
May 1972 .............. 100 55 45 52 46 6
May 1913 .............. 137 74 63 68 59 9

Returning to your question, the term "foundations" as used in this inquiry
might be interpreted to refer to any of four categories of charitable organiza-
tions that have terminated since 19t69

(a) The to.mni can mean all charitable organizations that have terminated
since the Act took effect. Using this interpretation, and referring to the preceding
table, we find that of all terminating organizations (Col. 1), roughly half would
be public charities or private operating foundations (Col. 3) and thus "more like
public charities." (Al operating foundation is not a public charity but, as in-
dicated below, it bears a closer re ewl)lance to it public charity than does a pri-
vate non-o0p('ralling foundation.) The data for the sample uionth of May in (liif-
ferent years further suggest that an increasing proportion of terminating or-
ganizations arc ?lot ilm public charities, and a dccrcashig proportion are
isiorc like piuble charities. (The best source of more l)recise data would be the
I.R.S. atd the Treasury Department.)

()) The term "foundation" can mean all charitable organizations that include
the term "foundation" in their title. Using this interpretation, the preceding table
indicates that of al lorganizations entitled "foundation" (Col. 4) roughly 19.4%
we,'e public charities or private operating foundations (Col. 6) and thus "more
like public .harities."

(c) The term can mean all foundations as defined in the Internal Revenue
Code-i.e.. "private operating foundations" or "private non-operating founda-
tions." If this is what is meant, then it is not possible to tell how many of these
foundations are "more like public charities," i.e., operating foundations, for the
available data do not permit us to tell how many of the organizations listed in
Column 3 are private operating foundations. I suspect, however, that only a small
percentage of the Col. 3 organizations were operating foundations and, accord-
ingly, that only a small percentage of all terminating private foundations were
of the "operating" variety as defined in the Code.

(d) The tern "foundations" may refer to "private non-operating foundations,"
i.e., primarily grant-making foundations. If this is what is meant, none of these
terminating organizations are "more like public charities." By Code defintion,
these non-operating foundations have a single source, or at least a narrow basis,
of support and primarily make grants rather than operate a service program.
These private non-operating foundations are the organizations to which I re-
ferred in my testimony on birth and death rates. In other words, when I testified
about the increased death rate among foundations, I was not referring to term-
inating organizations that are "more like public charities." Moreover, as stated
earlier, it appears that li recent years, the proportion of total terminations at-
tributable to these non-operating foundations has been accelerating.

QtcstIoib 1. (second part): "Did not many of these organizations simply trans-
form themselves into public charities ?"

Answer. (I assume that "thes-e organizations" refers to the private non-oper-
ating organizations.) A number of private non-operating foundations (I do not
have access to statistical data) have transformede] themselves into public
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charities"-or have started the lengthy process of doing so-by acquiring broad
public support or becoming a school, church or hospital (and thus qualifying as
a public charity under Code Sections 509(a) (1), (2)), or by becoming controlled
by or closely affiliated with an existing public charity (and thus qualifying as a
public charity under Code Section 509(a) (3)). But none of the organizations
that have thus transformed themselves have terminated their organizational
existence; it is not possible to dissolve and, at the same time, to transform into
a public charity. Unless these "transforming" organizations changed their names
in the course of their transformation-an unlikely event, they would not be listed

1by I.R.S. as organizations that terminated their existence. Accordingly, none, or
hardly any, of the transforming organizations to which your question refers are
included In the death rate data I supplied to the Subcommittee. (Of course, a
private non-operating foundation (and, for that matter, any other charitable or-
ganization) that decides to go out of existence must transfer its remaining assets
to other charitable organizations. I would not consider such transfers as "trans-
formation.")

Question 2. (first part): "Is this transformation from private foundation to
tpublio charity encouraged by the Tax Act and I.R.S. Regulations?"

Answer. In one sense, the answer is no: the Act and the Regulations do not
encourage such transformation as an alternative to dissolving the foundation and
distributing the assets to an existing public charity. The latter procedure is far
easier than transformation into a public charity. A glance at the Regulations
(Section 1.507-2(b)) will indicate some of the difficulties of the transformation
process, which generally requires five years to complete.) In another sense, how-
ever, the answer is yes: The Tax Reform Act encourages such transformation
as an alternative to retaining private non-operating foundation status. Continu-
ation as a non-operating foundation is disfavored by a number of Tax Reform Act
provisions to which my testimony refers--provisions that make it difficult to ad-
minister the foundation and which make the foundation a distinctly disfavored
vehicle for charitable contributions until and unless it converts to public charity
status.

Question S. (second part): "Should not more operating foundations be en-
couraged to make this transformation?"

Answer. (I assume that the phrase "operating foundations" is intended to
refer to grant-making foundations now in operation-i.e., existing grant-making
foundations-rather than to "operating foundations" in the technical, Code sense
essentiallyy non-grant-making organizations).) Here, as in responding to the
first part of this question, my answer depends on what we assume to be the
alternative to such transformation.

(a) If the alternative to such transformation is dissolution of the foundation
and distribution of its assets to existing public charities, then I am in favor of
encouraging transformation instead. It is true that such transformation has the
effect of diluting the individualistic-the "private"-nature of the foundation and
thus reduces the likelihood that it will contribute to the overall diversity of the
charitable sector. But transformation at least preserves more of the individuality
of the enterprise than wiping it out completely and placing its assets in the
hands of existing public charities.

(b) On the other hand, if the alternative to such transformation is maintaining
the organization as a private foundation, then I am not In favor of encouraging
conversion to public charity status. In this case, transformation produces a loss
In individualization of decision-making. The private grant-making foundation is
more likely to exhibit independence and flexibility-more likely to offer alterna-
tive "doorbells" for the seeker of funds in our system of "private charitable
enterprise"-than is the foundation-turned-public-charity, with a public con-
stituency, or with the obligations of operating as a school, church or hospital,
or with a symbiotic connection to an existing public charity.

In order ,to meet both points-to encourage transformation as an alternative
to dissolution but not an alternative to continued private foundation status--I
recommend (a) reducing the difficulty of conversion to public charity status
under the Regulations and (h) removing some of the statutory disincentives to
continuation of private foundation status. My testimony disusses these stntu-
tory disincentives--in particular, the appreciated property and excess biusnes.4
holdings rules that make the private foundation such an unattractive object of
charitable giving and yet serve no essential tax reform or regulatory purpose.
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Question 3. "What is the Justifloation for allowing a greater percentage of ad.
Justed gross income In the form of contributions to public charities as compared
to non-operating foundations ?"

Answer. In my view, there is no justification for such discrimination against
private non-operating foundations in this respect. There are, of course, various
arguments that can be advanced in favor of legislative efforts to divert gifts
away from foundations to other charitable bodies--quantitative arguments, quali-
tative arguments, and arguments relating to the "power" and "non-account-

ability" of foundations. When testifying before the Committee on Finance in
1969, I analyzed these arguments and pointed out why they strike me as deficient,
That analysis was reprinted in a later compilation of testimony published by The
Foundation Center. I take the liberty of setting forth a copy of that reprint
as an appendix to this letter.

I should like to take this opportunity to supplement the record of the October 2
hearing In one other respect.

At the October 2 hearing you asked the panel of which I was a member a ques-
tion along the following lines: Do any abuses remain in the foundation field
following the passage of the Tax Reform Act of 1969? The failure of the panel
members to come up with a coherent answer to this question obviously left you
unsatisfied, and I am sure that some or all members of the panel must have felt
the same way. There is, I believe, an explanation, and I take the liberty of
offering it to the Subcommittee so that the record may be somewhat less puzzling
,on this point.

(n my part and, I suspect, on the part of the other panel members (with whom
I have not talked since the hearing ended), there was some doubt about the
meaning of your question. It was not clear whether your reference to remaining
"abuses" related to

(1) categories of abuse (e.g. self-dealing, insufficient pay-out) not embraced
by the Tax Reform Act and still to be dealt with by the Congress, or

(2) 8pccific actions by individual foundations or their managers taking place
In violation of the provisions of the Tax Reform Act.

If the first meaning was Intended, I believe that the answer would probably
have been that the 1969 Act thoroughly covered all categories of abuse. (Indeed
some panel members have testified that there was a degree of overkill.)

If the second meaning was intended, the question would have been very diffi-
cult for any panel member to answer. None of us knows in detail about the ac-
tivities of any foundations other than those we serve as lawyers or officers. If
anyone is able to answer this question, it would be the representatives of the
Treasury Department and the Internal Revenue Service. As )r. Robert Goheen
testified before your Subcommittee, the I.R.S. has greatly intensified its audit
activities, spending almost $13 million for auditing in 1972 (eight times the
1968 level), and plans to have audited all foundations by the end of 1974. (I
should note that the tentative total of penalty taxes collected front all founda-
tions under all the foundation provisions of the Tax Reform Act during the
fiscal year ending June 30, 1973, as set forth in Mr. Malcolm Stein's testimony
was only $117,000, implying a minimal level of violations of the Act.)

In short, I suggest that it was doubt about the meaning of your question,
and the difficulty of dealing with the second of its possible interpretations, that
may have caused the panel to hesitate in its response; at least, that is what
caused me to do so.

I am grateful for this opportunity to supplement the record of the hearing,

APPENDIX-ANALYSIS OF ARoUMENTS FAVORING THE DIvERsIoN OF CHARITABLE
GIFTS AWAY FROM FOUNDATIONS

AN EXCERPT FROM TESTIMONY OF JOHN G. SIMON BEFORE COMMITTEE ON FINANCE,
UNITED STATES SENATE, OCTOBER 7, 1909, ON 1I.R. 13270 (TAX REFORM ACT OF
1900)

1. One argument is quantitative. It contends that a dollar donated to a private
foundation produces a direct charitable benefit "too little and too late" in com-
parison to a dollar donated to an operating charitable organization.

a. The "too little" argument presupposes that foundation endowments gener-
ate an inadequate yield compared to other charitable endowments. Yet the
only comparative data I have seen do not support this prenism: the average
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ordinary income (excluding capitol, gaits) received by 59 large colleges :Iud
universities in 19062, 1s a )erceitaJge (;f assets at maret valuc, w-,, extremely
close to the comparable percentage yield fIr the saute year for foundation tl sur-
veyed in the 1965 Treasury Report (3.87 per cenit for the colleges, 3.7 per ,tlut
for the foundations.) Moreover in the same year (1162), foundat ljos paid out
6.5 per cent of the market value of their .-Nsets ill charlUtble gr nits or almost
twice the ordinary income receivVd. The aiinual dist'ributlion requltrewient found
in Hi.R. 13270-applicable to private foatldii juts buL not to other chlrities---
shouhl assure the conitiniuation of this favo'able paiy-out pertornuance oil tiht
part of the foundations.

1). The "too late" argument plreslliotSes that gifts to" t and:i ous tylolly
become part of nldowmeflts, chi;ergihlg oilly slowly ls ilt'olle grants to ollitilli'
charities, where as a gift to a iuai-fuiidn:i. 'ii charity is ill IliPhde!$ (eljlhqyed
for fictive charitable operailo: s. Yet Inity gifts to zioll- folifl-:w:i, u11arities-...
especially major gifts (if ajpreiated lropl, ty--le cmite part. ot titi idI\'IlwuIent
fullds of the college, chtch, hosdltal or other r'e.lient (rgaili;":"t iltl, either ihe-
cause the donor so presk.ribV:4 or bec-ause of the policies of the reeildeit ciari.t.
A dollar of endownuxt income given awvay bly a foundation produ (s a direct
public benefit jut about as quicklyy a.1 it (111. at f li(lOwincllf i il oine ,polet by all
oper:tilig charity. It is true that a good part of the appreciated assets donated
to noni-foundittion charities are used for curctl t. o)peratiois rittler tlhian elldcW-
mneut, biut that is also true for s jae polrtil (if loulltlhtiouiI assets: uil|'or tilt1'ly
I know of no comparative data on this poilnt. Ill any event, even if there were data
to sluqpport the "too iste" a rgilliellt. tl, ditils lio!.w of the prlletvll inlst le (.oil-
sitiered iin true pIerspective: In 1962 i tthe hInht year for which I luzye figures
$450 million were deducted ow, iidivl~dm:l i mlte tax returtis foir gifts t) f',uida.
tilos, its comared to ,IT.5 billion (educted oi individual income tax returini f,,r
all caritable c.,ontributims-'a igu re wli..'h pro b lly tilnde'state(s the .,Itil chalr-
itabe itifts Illadne by Jill itettli:(ing allot uim-lteutiziig taxpIyers.

2. Another argument for di\,,,rsiten ts qu Ii HiNre. ):tny critics are oil)ost, to
!,mue of the ideas adll apliroachlo. foutdatlois have suplprted ; ot-hirs sin phy do
not believe the foundations have actoeitetiisled very 11ucm. On thl.'e issues. I
reslt elffully sugg,st th!1t this Comnimittee (.ould benelt fromn the fnthcomtning
flidilngs of the lPeterson Coinlunission or :Ine othei' diShmissioli.lte lp)rtisttl of
the overall record of the foundations. A cursory exantdimatiol of the lest Iniony
the House Ways and Means Committee received last Februtary about founda-
tion achievements in the health field alone-resulting in the sa vings of nIay mi-
Hlmis of lives from such diseases as polio. yellow fever, book,.worm alid lutit|iol.l
disorers-thould, in my view, cause this Committee to plallse before it ('wlcludes
that foundations are charity's least effective branch and therefore deserve to be
the ohiecjt of tax diseri ilWlitioi.

3. Finally, there are arguments as to the "power" and "voll-accouhlnability"
of foundations. Once more I take the liberty of suggestig tliat the 'onrinittee
await the conclusions of the Peterson Commission on these points, offering at this
time oinly the following brief connents :

a. With respect to overall power to control resources, the S.E.C. reports that
as of June 1968 foundations held less than a third as much common and pre-
ferred stock as the private non-insured pension funds, and the trust depart-
ment of one New York bank manages almost as many assets as are held by all
American foundations. Moreover, the 1965 Treasury Report on Private Foun-
dations noted that during the period 1950-1963, when the percentage of total
corporate invested capital held by the pension funds increased more than seven
times, the foundations' percentage did not increase at all.

b. With respect to foundation power over grant recipients, I have already
suggested that this is a danger only if the foundation "birth rate" Is suppressed
soi as to foreclose the range of options open to those recipients.

c. With respect to power over the decision-making processes in the larger soci-
ety, I would submit that because their grant-making powers are quite limited-
annual foundation grants account for approximately 10 per cent of total chari-
table giving and amount to less than one per cent of Federal Government spend-
ing-the foundations cannot impose new ideas or approaches on the nation; they
can only point out alternative possibilities In the arts and sciences, or In health,
education. and welfare, which other institutions are free to accept or reject. Some
innovations demonstrated by the foundations-such as multi-stage rockets or
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pre-school education for poverty children-have been embraced by public Insti-
tutlons. Otler innovations have been rejected and have dropped from sight, In
th1 last analysis, the public-at-large decides.

d. The point I have just made also relates to the question of "non-accounlt-
alsily." I'l here is, of course, no lack of actoutability with resl)ect to toiplill-
ance with statutory and fiduciary standards; on these law enforcement Issues,
foundation managers must account to the appropriate federal and state govern-
ment agencies, whose power would be increased In important ways by 1I.1.
13270. Accountability for the wisdom of grant-making decisions is another mat-
ter. If foundation trustees had to seek approval from a large stockholder-like
constituency, the foundations would lose some of their special capacity for
liexibillty and risk-taking. In a larger sense, however, there is a form of ac-
countability: in the long run, as noted above, any foundation must win the
aplprovtal of the general public for its ideas.

T i 1'T BY JOItN (. SI.MONt, PROI'ESOfl YAM.' JAW SCHOL

SUMMARY

1. l'rii at, foultdaion death rates appear to have increased, and birth rates
.ilivilr to ive slimeply declined, sin( the passage of-and as a result ot the
prov, isins oif---the Tax ;.formn Act of 109.

A While sonit have raised fltwstion)s about the depth and permainence of the
(t-tali ralte increase, here( is no doubt thai the Tax it~''orin Act will (coitin-.-P to,
l1.Ae a highly nlegative impact on the birth rte. ( Hirth rate involwess hoth the
forn'llattoll of new foundations and the contribution of capital to existing but not-
I'll y-f tilidled foundll!iols. )

3. This ne'at-ive impact p(in-ipaly re 'Rults from two provisions which directly
div(-mirage cnt rihtoni4 to private foundations

(a) The lteIV rule perlaiiig to contriiftlo of apprecin ted property ((ode
Sect ion 170 (e)), whih, in effect, permits all charitable organiz:ttimis (,cxpt
pri,'a c vl-opcratbig Jaliodations to reei ve gi t s of appreciated ll)opcrty witi-
Wtmr ,,.,,), 1 nI tie donor to tax on the long-term capitall g.ain.

(b) The excess bmisiness holdings provision of the Act (Code Section 4943),
which, iln effect, prevents a foundation from receiving a gift of the dnor' cor-
,ornte control stock unless the combined voting interest of the foundation and

th dlomor is brought below 420% witl:in five years.
4. The sigmlicuu ce or these two provisions. for birth rate purposes, can le ap-

lreO.iIted in time light of the fact that prior to the Ta x Reform Act.
ia) appiroxim,,ely So percent of gifts to foundations with more than $1 million

in u;sel s were cowp('ose()O of gifts of alpreciated property:
hb) more than half of foundations with more than $10 million in assets had,

at one time, hel stock of companies in which the foun(latlon and the donor to-
gether held a 20 percent interest-.e., a holding to which the divestiture provi-
sion of the Tax Reform Act applies.

5. A retarded foundation birth rate, as a result of the foregoing provisions-. has
an unhealthy impact on the field of "private charitable enterprise," for the fol-
lowing reason:

(a) There are only about 350 foundations in the $10 million-ind-over class-
i.e., with enough resources to be major sources of financing for new ideas and
approaches.

(b) Only one or a handful of these 350 foundations may operate lit a given field
of work (e.g., mental health, pollution control) or in a given geographical sec-
tor. Accordingly, persons and groups seeking funds for new programs often have
very few doors on which to knock.

(c) A declining rate of entry Into the foundation field will further reduce the
already limited options available to those who seek financing and, at the same
tie, will leave the remaining foundations in a particular field of work or a
particular region with an undesirable degree of power to determine the rate and
form of social and scientific innovation.

6. No persuasive rationale is found in the legislative history of either the ap-
preciated property or excess business holdings provisions for Imposing these rules
solely on the private foundations. Moreover, limiting these rules to founda-
tions sharply limits the effectiveness of the appreciated property provision

2-12---7-- 12
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as a tax reform measure and the effectiveness of the excess business holding
rule as an abuse-policing device (for other public charities can take the
foundations' place as holders of corporate control stock). Moreover, the abuses
to which the excess business holdings provision was addressed can be cured by
specific remedies less drastic than divestiture.

7. Because there is not an adequate Justification for imposing the appreciated
property and excess business holdings restrictions solely on the private founda-
tions, and because such discrimination restricts entry into the foundation field
and thereby impairs the health of "private charitable enterprise," it is respect-
fuilly suggested that these discriminatory features of the Tax Reform Act be
eliminate. (With respect to the excess business holdings provisions, at the very
least it is suggested that the disincentive effect of the provision be ininmized by
substantially extending the deadline for divestiture beyond the five-year period
set forth In the statute.)

STATEMENT

Is the private foundation, as a result of the Tax Reform Act of 1969, an
endangered species? An article appearing in the Tax Law Review one year
after the Act's passage offered such a prognosis:

The bell may well have faintly tolled for the private foundation; it is
now to be found only in captivity and there are strong doubts about its
ability to teptoduce.

Early returns provide some support for this grim estimate. The death rate
for private foundations appears to have increased since 1969, and the birth
rate appears to have plunged. Neither from the I.R.S. nor from any other
source can we yet obtain data that permit a systematic review of the demographic
trend, but the clues are plentiful.
Death rate evidence

As for deaths, we have these clues:
(a) Each month the Internal Revenue Bulletins announce exempt organiza-

tions which "have terminated their existence or, for other reasons, no longer
qualify as organizations [eligible to receive deductable contributions]." The
Council on Foundations has examined the bulletins for a sample month (May)
since 1968 (the Tax Reform Act was enacted In December 1969), and finds the
following numbers of terminating organizations that appear to have been private
foundations:
May, 1968 ------------------- 11 May, 1971-------------------- 31
May, 1969 -------------------- 28 May, 1972 -------------------- 55
May, 1970 -------------------- 291 May, 1978 -------------------- 74

(b) The New York State Attorney General's Office reported to an American
Bar Association committee in 1972 that in 1969, 1970 and 1971 the following
numbers of private foundations had dissolved with the consent of that office:
1969 ------------------------ 11971 --------------------- 91
1970 ------------------------ 761

(c) Charles W. Rumph, Assistant Attorney General of California, reported to
the Subcommittee on Domestic Finance of the House Committee on Banking and
Currency, in April 1973, that privateae foundations are being dissolved at a
rate nearly double what it was prior to the [Tax Reform] Act." -

(d) The Council on Foundations, basing its information on monthly Internal
Revenue Bulletin termination announcements, estimates that there were ap-
proximately 624 foundations included in the terminations reported during the
first eight months of 1973.

(e) Twenty community foundations have reported to the Council on Founda-
tions that between January 1, 1970 and the summer of 1973, they received the
assets of 91 dissolving private foundations; the transferred assets had a market
value in excess of $60 million.

(f) A report by The Conference Board, "The Impact of the Tax Reform Act
of 1969 on Company Foundations," states that 24 out of 240 company founda-
tions "have either been terminated or are in the process of being phased out."

Birth rate evidence
The birth rate phenomenon has two components: formation of new foundations

and the addition of capital to existing, not-fully-funded foundations. With re-
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spect to the first point, the following evidence strongly suggests a reduced rate
of formation:

(a) The Council on Foundations has counted the number of "new organza.
tons" which appear to be private foundations and which are listed in two sup.
elements to the I.R.S. Cumulative List of Organizations--Supplement 1909-A
(Jan.-Feb. 1969), published prior to the Tax Reform Act, and Supplement 1973-1
(Jan.-Feb. 1978), published three years after the passage of the Act. The results:

Jan.-Feb. 1969 Supplement: 438 new private foundations.
Jan.-Feb. 1978 Supplement: 181 new private foundations.

(Even the January-February 1973 figure of 181 foundations may be misleadingly
large. Many of these organizations may have been created prior to passage of the,
Act but were only recently added to the Cumulative List because of the notice
provisions of Code Section 508 and other factors. Other foundations among the
list of 181 may have been formed after passage of the Act but in accordance with
provisions contained in wills executed, or trusts created, prior to passage, i.e., pro-
visions not affected by the Act.)

(b) On April 24, 1972, the Committee on Charitable Trusts of the American
Bar Association's Section on Real Property, Probate and Trust Law reported,
on the basis of a survey of 90 law firms in New York State and reports from other
states, that, "[b]ecause of the burdens of the Tax Reform Act, there has been a
marked slowdown in the establishment of new private foundations."

(c) In a survey published last January in TAXES magazine, 13 lawyers and
accountants representing 256 private foundations stated that they would have
recommended formation of only one quarter of these foundations had the Tax
Reform Act been in effect at the time of creation. Twelve of these advisors also
reported that they had in fact recommended the formation of 17 foundations since
passage of the Act, compared to the 36 they would have recommended if there
had been no change in the law.

On the second aspect of birth rate, contribution of new capital to existing foun-
dations, the available information is quite spotty. But once again there are clues:

(a) The Council on Foundations has examined two random samples of 100
foundations with assets of more than $5 million. The first sample of 100 founda-
tions was examined for gifts received in accounting years ending before January
1, 1970; the second sample of 100 foundations was examined for gifts received in
accounting years beginning after December 31, 1060. The examination showed
that: Forty-two foundations in the first group received gifts in 1967, 1968 or 1969,

totaling in value $37 million; 29 foundations in the second group received
gifts in 1970 or 1971, totaling in value $35 million.

This comparison probably does not begin to measure the full impact of the Tax
Reform Act on gifts to existing foundations, for many of the gifts received by
the second group of foundations appear quite clearly to have been made under
wills executed or trusts created prior to the passage of the Act; in other words,
if only gifts under post-Act instruments were counted in the second group, the
drop-off would be much more marked. (Unfortunately. one cannot always tell
from the information returns whether or not a gift received by a foundation
was made under a pre-Tax Reform Act instrument.)

(b) The Conference Board's report on the impact of the Tax Reform Act
states that "there is abundant evidence that gifts of appreciated property to
company foundations have been either cut back sharply or eliminated and there
is no reason to expect any change in this situation."

Impact of the Tax Reform Act• Is the Tax Reform Act responsible for these death-and-birth phenomena?
One can argue that the terminations result from cyclical causes-an historic
fall-off in enthusiasm for private foundations-and that such an explanation,,
coupled with the severe turbulence in the stock market, also accounts for the
reduced birth rate. But there seems little reason to dispute the first-hand telti-
hi6ny of the 13 foundation lawyers and accountants, referred to egriier, who
unequivocally attribute recent liquidations and reduced births to the Tax Reform
Act.

The foundation species, then, seems to have been somewhat endangered by
tile, 1969 legislation. Some observers, however, including some of the 13 tax
advij'rs mentioned above, believe that mortalities will mainly be found among
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the smaller foundation,;: ofher f imnlatton-aIhers. filududig I the AMlA c, m-
wittee quoted above, beli(-* ee li.it it Is too early to 1lhioullice a1 lMl'J-rln? death
rate trend: "for the tloe hei^, niost private fonudutldMIoui.s app ar to have as-
sunied the burdens and are I)rePared to conflnue, ,ee0ping t careful eye ol their
eXl)enh'Ice its It develops." But the observers have not been so (,llthllS wh, ii
it coecs to the long-run rtiroduintive ('apaciity of lthe fouu(atlols, invoivin' f,,r-
1att1hlo an1d !,xalnsion ; I have heard no (liOsent from proprolitioni that the hir, h
rate prospetts are bleak.

'Ihie reasons for this prognosis are slile enough,,h. Consider the matter f'rua
the perspective of the personN who c ilemplates starting a foundation or ad,,,iul
further capital to -I foundition silrenoly esllt)lishc(1. Not only does this pl.,
have to coshler tle adfldiinistrative burdens, the program restrictions, and tile
inivestimment tax and payout obi.fltio s now imposed on fomtilations; tlhe p ro-
spetCive founder also confronts ti:ree other rn!e4 which are sixeciflally relateit
to--and directlyy discourage-the prc::s of creation or examsion.

.'Irst, there is the 50-20 differential i I lie percentage of adjusted lros. it-
comei a donor can annually contribute in cash to a "public charity" (50% ) is
(ompare(l to a noni-operating touindatlon (20% ). coupled with the donor's ili-

ability to use a .arry-over for exess contributionsns to a foundaltion. Even almot
importamnt diicentives are the following ones.

.ccol)d, there are the appreciated property rules (amended Code Section
170(e) ), which cause, in rough effect, a realization of long-term gain when
appreciated property is given to a ion-operating private foundation, unless the
foundation redistributes these assets within a year. In other words, the gift of'
appreciated property to a fouulation (for other thnn ")assthrough" purposes)
receives dramatically less favorable treatment than the gift of the saime property
to other charities. Yet most contributions to foundations prior to he Tax Reform
Act consisted of appreciated property ; in October 1909 the Peterson Commission
reported to the Senate Commitree on Finance that, in a recent period of time.
78 percent of gifts to foundations in the one-to-ten-million-dollar asset category
consiisted of appreciated intangible property; for foundations with assets of onet
hundred million dollars and over, this figure was 88 percent. In short, the in-
evilable effect of the new appreciated property rules is heavily to discourage,
contributions to private foundations. A donor can continue to make such con-
tributlons without adverse tax effect if he does so under his will; the estate tax
has not been changed in this respect. But most foundation donors want to begin
to fund their foundations while they are alive; if they have to wait until death
for the foundation to get going, there is a good chance that they will not start
at all.

The third provision to which I refer discourages testamentary as well as inter
vivos gifts to foundations: the excess business holdings rule (Code Section
49-13), which in effect prevents a foundation from receiving a gift of any but a
tie minimis part of a donor's corporate control stock unless the combined voting'
interest of the foundation and the donor is brought below 20 percent within five
years of the gift. As the 1969 legislation went through the Senate, liberalizing
provisions were inserted to permit foundations to hold on to their exi8ti.q
corporate control stock for much longer periods of time-up to 25 years in some.
cases. But no such liberalization was provided for post-1969 gifts to new or ol
foundations. It is true that even these post-1969 gifts are treated somewhat more
favorably than under the 1965 or 1969 Treasury Department recommendations,...
hut the five-year deadline will still present great problems for many a potential:
founder whose nest egg consists of a family business interest.' (Ease of redemp-
tion is, of course, a factor, but while the Tax Reform Act removed accumulated
earnings tax obstacles to the redemption of stock held by foundations prior to.
the passage of the Act, It failed to remove such obstacles to the redemption of
stock donated after 1969.) The impact of this provision on the birth and expan-
§ion of foundations can be easily appreciated if we consider the fact, reported
by the Peterson Commission, that substantially more than half of all foundations
in the ten-million-dollar-and-over asset category have held, at one time, stock of*

1 It should be noted that I am referring only to the provision affecting p'ost-1960 gifts
to foundations not the provision relating to post-1969 purchases of business interests by
foundations; the latter rule does not affect the birth rate problem, and I have no quarrel
with it.
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companies in which the foundation and the donor together owned a 20 percent
interest-precisely the form of asset covered by the Tax Reform Act prohibitions.

'lhe pu blic policy implica tions
One factor that contributed to the enactment of all of these birth rate dis-

centives was that the foundations yet to be born were not able to represent their
own interests before the Congress, and the existing foundations, for the most
part, were too busy dealing with their own pressing problems to fight the cause
of the unborn. As a result, a very important public policy point got largely over-
looked in the 1069 deliberations-one that significantly affects the health of the
philanthropic sector.

While there are many thousands of foundations in the country, there are only
350 which have assets in excess of $10 million; only the members of this group
have an annual giving capacity of more than approximately half a million dollars
and therefore a capacity to engage substantial professional assistance. It is
largely to these 350 foundations that individuals and organizations must turn
to gain substantial foundation financing for new programs and approaches.
Moreover, to obtain support in any one field of work (for example air pollution,
,rime control, mental health), or in any one area of this country, an organiza-

tion can turn to only a handful of these foundations, for, in order to husband
their resources. most foundations must specialize to some extent. In the course
of time, even the small group of foundations dealing with a particular problem-
or operating in a particular geographical region-will be reduced in size by
di.-solution, or reduced In (ffectiveness by the onslaught of tired blood. This
circumstnnce has a significant impact on the performance of individual founda-
tions and on the overall fuiictionlng of the )hilanthropic marketplace.

A foundation's performance inevitably suffers from its status as the only
substantial foundation (or one of the few substantial foundations) that resides
in a particular state or region or that deals with a particular topic-to be the
only foundation interested in urban design In New England, for example, or
the only foulndation in the Southwest interested in mental health. A foundation
in this situation may be regarded as the relief agency for all groups operating
in its field, with the result that it may deny no one-it may try to provide some
small, fractional solace to all who knock on its door. That is not the way to pro-
mote adventurous philanthropy.

On the other hand, if the foundation sqays "no" to nn applicant, that nnswer
may represent the applicant's first, second, and third strike,. The fact, that the
applicant may have no other place to turn in the marketplace for grants pre-
sents a serious matter of public policy. For the purpose of increasing the capac-
ity of our society to respond to its vast and varied challenges, we need to offer a
v:arety of funding options to those who have new ideas for solving our problems.
I(,re, in the area of "private eharitimble enterprise." as in the area of private
commercial enterprise, a decreasing rate of now entfr into the foundation field
would, over time. leave the remaining foundations with nn undesirable degree of
power to determine the rate and form of social and scientific innovation. A de-
creasing birth foundation rate thus impairs pluralism in the charitable world.
A justiflcation for the provisions

If these are the negative consequences of the appreciated property and excess
business holdings provisions, what is to be said on their behalf?

Perhaps the appreciated property provision was meant to promote the cause of
tax reform, to respond to the demand that taxpayers )e prevented from ecap-
intg tle capital gains tax normally resulting from dispositions of appreciated
assets. But, if so. it seems strange indeed to impose such a basic reform on only
one group of charitable contributors, the donors to foundations, whoqe gifts
represent only a fraction of the total problem. The House and Senate Commit-
tecs did not provide an answer to this puzzle when they reported out the Tax
'Reform Act. Despite tle fact that the appreciated property rule was not located
in the part of the Act dealing with foundations, the Committee reports made no
attempt to explain why this reform measure should apply only to those taxpayers
who give to foundations.

As for the excess business holdings rule, the House Ways and Means Com-
mittee explained that the new provision sought to combat three quite specific
evils said to be inherent in foundation ownership of corporate control stock. One
of these complaints-the "diversion" of the foundation managers' attention to
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business affairs, "away from their charitable duties"-is difficult to understand
logically or to sustain empirically.' To the extent that they are factually signif-
cant, the other two evils-the low productivity of some corporate control stock
and the allegedly unfair business advantage accruing to some foundation-con-
trolled companies-are correctable in large part by other provisions of the Tax
Reform Act, as supplemented by other specific remedies that can be enacted in
lieu of a total divestiture rule.' In short, any abuses that are generated by the
corporate control phenomenon can and should be handled with these specific
techniques rather than radical surgery.

Moreover, in the case of the excess business holdings rule, as in the case of
the aprectated property rule, we are left to wonder why this reform measure was
directed only at the foundations." Conceivably, Congress thought that only foun-
dations were likely recipients of corporate control stock or at least the only
entities likely to "cooperate" with the donor in supressing dividends or commit-
ting other abuses. But there are hundreds or thousands of financially hard-
pressed colleges and churches which would be delighted to receive control stock,
with all kinds of informal voting understandings. And for such a church or such a
school, there are no self-dealing rules and no minimum-payout rules to regulate
abuses; the churches do not even have to file an information return. Accordingly,
to the extent that corporate control stock now is diverted from foundations to
non-foundation charities-and there is evidence that such diversions are being
actively solicited-we may be worse off from a regulatory viewpoint.
Cofolotuon

Because the case for discriminating against foundations with respect to the
appreciated property and excess business holding provisions has not been made,
and because such discrimination restricts entry into the foundation field and
thereby impairs the functioning of the philanthropic marketplace, I respectfully
urge this Subcommittee to give careful consideration to the views expressed by
the representative groups of citizens convened by The American Assembly within
the last year. The 72 participants in the Western Assembly, meeting at San Fran-
cisco In June 1973, took the position that

it]he 1969 Tax Reform Act favors public charities over private foundations
and should be modified so that public and private charities are similarly
treated,

2 A small foundation, without a staff will be run by members of the family, who would,
in any event, be spending some of their time on business, some of their time on philan-
thropy. It is difficult to see why the amount of time devoted to philanthropy would be any
less, merely because the family's philanthropic interest (the foundation) happens to be
linked to the family's business activity (tile controlled corporation). On the other hand,
the foundation large enough to have a substantial professional staff will have employees
who are spending full time on philanthropy and lay trustees who would not be devoting
full time to foundation affairs in any event. Moreover, the diversified portfolio of a "on-
corporate-controlling foundation may require just as much financial attention as the single
predominant investment of a corporate-controlling foundation. Finally, logie aside, the
roster of corporate-controlling larger foundations contains many names of distinguished
foundations (e.g., Danforth, Lilly. Hartford, Irwin-Sweeney-Miller) which go about their
charitable work without being "diverted" by the nature of their business holdings.

3 The low-yield phenomenon, where it is found, can be corrected by a combination of the
minimum payout requirements of Code Section 4942, coupled with vigorous enforcement of
the existing tax on qccumultted corporate earnings. To give further assurance of produc-
tivitV, the law could prohibit or penalize a foundation's retention of corporate-control
stock unless the annual return on that stock, measured alone, equalled the minimum per-
centage which, under the Section 4942 payout provision, the foundation Is required to dis.
tribute each year.

With respect to any unfair competitive advantage a foundation-controlled business (al-
though fully taxed) may enjoy, the adavntage would be substantially reduced if, through
the techniques suggested above, foundations were placed under pressure to exact an ade-
quate dividend payout from their controlled companies. Moreover, the Tax Reform Act In
Code Section 4941 prevents % foundation from making any loan on preferential terms or
otherwise, to any corporation 35% owned by the donor's family. in the interest of prevent-
Ing unfair competitive advantage, this provision could be expanded to prohibit a foun.la-
tion from providing debt or equity financing to a controlled business except (a) .through
the purchase of its securities from unrelated third parties on a national exchange, or (b)
with the approval of the I.R.S. or the state court having equity jurqdlction.

I suggest that, in any ev'nt. tbhse two ,rohleins nrP riot a-, -'rious aq IQ fronviontlv
asserted. My reasons are set forth. In detail in vol .1 House Committee on Ways & Means,
"iWritten Statements . . . on Treasury Department report," 89th Cong. 1st Sass. (1965),
pp. 458-462.

' The problem of the foundations' least-favored.nation treatment under the Tax Reform
Act, with respect to the excess business holdings rule as well as other Provillons, is dis-
cussed by Professor Boris Bittker in "Should Foundations Be Third-Class Citizens?", a
chapter in Fritz Heimann (ed.), The Future of Foundations (1973), pp. 132-162.



179

and the 72 members of The Forty-irat American Assembly, meeting in New York
State last November, stated,

We question the soundness of the differences In tax incentives between
foundations and other charities established by the 199 tax legislation.

Even more to the point of this discussion, The Forty-first American Assembly
announced that

(ejoncern was expessed about provisions In the law that may adversely
affect the incentives for establishing new foundations, particularly the pro-
visions regarding the donation of appreciated property and the restrictions
on the holding of control stock. From the public's point of view, the new
energy and new ideas that can come from the establishment of new founda-
must be encouraged.

If "new energy and new ideas" are to be generated with the help of new founda-
tions, the discriminatory features of the Tax Reform Act that retard the founda-
tion birth rate ought to be re-examined and, in my opinion, eliminated, (It the
Congress is not willing to take such action in the case of the excess business
holdings rule, I suggest that Congress should at least minimize the disincentive
effect of the provision by substantially extending the deadline for divestiture
beyond the five-year period set forth in the statute.)

As the appreciated property and excess business holdings provisions now stand,
they are likely to inflict serious damage on our system of "private charitable en-
terprise," for that system, as Kingman Brewster, Jr., has stated.

"rests . . . on the great importance of giving each new idea a chance to
find a sympathetic sponsor by offering it more than one doorbell to ring.
Innovation is the essence of progress. Independence and variety are the
essence of a free society. Both seem to make it absolutely essential that an
idea, a person, an institution not be dependent on the ability to persuade or
to please any single source of support.

NOTE: Although this statement grows out of my academic studied of tax policy
relating to philanthropy, for the purposes of full disclosure I should mention
that I also serve as the President of the Taconic Foundation, an organization
which is not, and is not likely to be, affected by the legislation under discussion
in this statement.

Senator HARTKE. Mr. 'WehSter?

STATEMENT OF GEORGE D. WEBSTER, MEMBER OF WASHINGTON
LAW FIRM OF WEBSTER & KILCULLEN

MI. NWViMSIT. Mr. Chairman, my name is George Webster; I am a
practicing attorney in Washington, I).(.

My firm represents a nuniiler of nonprofit organizations.
I want to thank the subcommittee for providing me with this op-

portunity to appear before it and discuss the effects of the 1969 Tax
Act on foundations.

It is an understatement to say that the Tax Reform Act has had a
substantial effect on private foundations.

The overriding effect of the chapter 42 provisions has, of course,
been much greater caution by foundations in their dealings.

Examples of this are the extreme caution which is exercised in terms
of making grants, both to individuals and to other foundations.

With respect to the establishment of new foundations and the con-
tinuance of existing foundations it appears to us that there is a dimin-
ishing a number ofnew private foundations being established.

In many instances, this is not an adverse effect in view of the fact
that it has prevented many of the very small foundations with assets
of between $10 and $200,000 from being formed.

With the problems of the pay-out requirements and other restric-
tions, it is simply not feasible in many instances to establish such foun-



180

dations but rather the assets can be channeled to existing comparable
organizations.I lii tormi of the continuance of existing foundations, there have been
a munber of foundations which have been terminated of which we are
awa re.

To the extent that the foundations have not been terminated, we have
noted that there have been a number of them which have been changed
to qualify, as section 509 (a) (3) support organizations; that is, control
of these foundations has been vested in public foundations.

This has placed a great deal of pressure On section 509 (a) (3) and in
terms of s'igge-ted cian1'ges in the law. it, would appear that in addition
to the present language of section 7.09(a) (3), there should be sonic
additional provision niade for foundations which, while they are not
controlled bv public Toundations, are required to distribute all of their
income to public organi;:aHons. b)eviicaly, it is suggested that in
in.s fences ill which liere is this requirements, tlat foundations be ex-
(,Japted fr:t'oml the .--l~1(,.,t taxable investment in(coile. In fact, it is tie
-er'enit taxable investment income which his,, in many instances.

forced foundat ions to iakc thle change to come within ,;t-Vtion 509 (a)

The pay-out requirement has also created a great deal of pressure
in this direction, and this is primarily because the requirement of the
pay-out provision-6 percent of assets-is certainly too high and very
few foundation at the present time are able to achiovWe a 6-percent
return on their investment.

They are simply not in the business of being in business. In effect,
by the requirement that they pay out 6 percent of their assets, the
provision has the effect of forcing the foundation to give additional
consideration to its investment policy as opposed to its charitable
activities.

I have alluded earlier to the audit fee tax and suggested one in-
stance in which it could be eliminated in the case of trusts or other
organizations which are required to distribute all of their income to
) public fo!ndaltions.

Towevcr, it is 11v opinion t hat tie 4-percent investment income tax
should be reduced to not more than 2 percent, and further that the
audit fee should be channeled to the Exempt Organizations Branch
of the Internal Revenue Service, as I understood the congressional
history back in 1969, so that it will be in a position to improve its audit
techniques and otliervise improve the services which should be avail-
able to private foundations for rulings and other transactions.

If the law is to continue with respect to private foundations in its
present strict manner, then foundations should be in a position to in-
quire. of the service concerning the effect of prospective transactions.

Further, when they inquire, there should be competent persons who
have been fully trained who can respond to their inquiries in the form
of rulings.

In my opinion, there are many individuals in the National Office
of the IRS Exempt .Organizations Branch who are extremely com-
petent and they are, in many instances, limited by staff requirements
and are not in a position to give as full attention to many issues which
present themselves as they would like.



181

IHowever, in terms of the field personnel of the IRS District Di-
rector's Offices. it is difficult to generalize. It has been my experience in
many instances that many of tiese individuals have not been pl)operly
trained not only in the private foundation area. but also in other areas
of exempt organizations. Thus, the points that they raise are in many
instances not I-el] problems. ald they unduly prolong audits because
of their failure to reacl ilitelligent (leisions.

I noted a coulple ;f ys ago, for instance, that there is something
thbat the IMlS has call',. an exempt organization handbook which has
been in existence for " hum1 :er of years aiid maV be made available to
the public by virtue of the Freedon of Inform'tion Act. This exempt
organization handt-ok has not been uip(lated to reflect the changes
tlt were mlade in 1969.

in terms of ('ha'elmr wlch could be nmade in the present law, I have
alluded to seV'eu.l iw-ludinio a 1 l )I osed celi,,ue in section 50) (a) (3)
and also a hinge w,h resp.cat to tl 4-percent t.x oil mandatory
paxouilt * . Ik'). i. vould r 'eml tlit" ally cb,.W riet:1i t ol-grgulilzatioll
wliich IS colitroled by niemmibbes]l p organiza'tion.-,s (hold(I 1,)lke,( as
ofther than a p'ivate foimnilttion. Thu., te bust ut ('nllnee of ectiol
5G('(a) should be changed to add other .. ions iln adt(litiw to tlose re-
fer'ed to., which are p reseiitly o1.lY section 501 (e) (4). (5). :tud (6)

Anolt her prol e:1 Ifr na11 l.oliZa' ionS. io * t;ular Y orphanag"es
1n1d old ag( homes, is that timey h11e br'ei ill existclce for ny vee'rs

11d alreadlv h:1e their fixed l)l8ts. 1hey, lowever. c'et 1"o credit 1,r
tI is ill tenmus of the P11:ol'(, 12tue 1t, tn(l it ]v: ; been diflicult for
manY of Ihese (J1'ganzationv to iV(eet the paYout rcquireneu;: of the
statute. Fiurdher, of cotllse. there I,, the q,,estion of x,]l'(!er these or-
tu'izations should ew'u be treated as private foundations. in anv event.
It seems. in my opinion, that tlhev should be treated as hospitals anud
Vdlcatiomu1 organizations, with independent status as otler thon pri-
vate foundations.

Tlhere have been a number of bills introduced in the Congre.css wlich
would hve that effect.

The provisions of section 507, which at the present time provide
that private foundation status can only be terminated over a 5-year
1)erio4l should, in my opinion, be changed to permit a termination
over a period of not more than 2 years. The 5-year period is unduly
long for an organization to have to wait for a linal determination of
its termination.

Two years should be more than sufficient to establish that it is now a
public foundation.

In terms of reporting by exempt organizations, I have always been
an advocate that exempt organizations should be required to fully
report their activities to the public. By so reporting their activities
they, of course, dispel from the public mind the notion that they in
some way act other than in the public interest, reporting will force
them to change their ways or face public pressure. Also, from a tech-
nical standpoint, it does not seem necessary to separate the two sec-
tions of the Code's requirements concerning reports by private founda-
tions and those of other organizations which are exempt.

In this connection, if information is to be made public by the Inter-
nal Revenue Service with respect to all exempt organizations as is re-



quired by section 6104, it does not seem that it would be unreasonable
to require that all exempt organizations make available this informa-
tion to the public as private foundations are required to do.

With respect to the reporting requirements, it is suggested further
that foundations might be required to report salary level of all of their
officers and directors and division heads.

Thank you, Mr. Chairman.
Senator HARmE. Mr. MawbyI

STATEMENT OF RUSSELL MAWBY, PRESIDENT, KELLOGG FOUNDA-
TION, ACCOMPANIED BY J. W, RIDDELL, ATTORNEY AT LAW

Mr. MAWIY. Mr. Chairman, Senator Curtis, my name is Russell G.
Mawby and I am president of the W. K. Kellogg Foundation of
Battle Creek, Mich. 'With me today is Mr. J. W. Riddell, who is our
legal counsel in Washington, and I appreciate very much this oppor-
tunity of visiting with you about the impact of the Tax Reform Act
of 1969.

I have been asked to comment specifically on the minimum distribu-
tion rule of the act and, therefore, my remarks will be restricted to
section 4942 of the Internal Revenue Code.

That section specifies that private foundations must make annual
distribution in the amount of the greater of either their earned income
or a fixed percentage of the current market value of their investment
assets.

The rationale behind this concept, of course, was to insure that
current distributions by private foundations are sufficient to justify
tax benefits which the donors might have received and to prevent pri-
vate foundations from investing in the stock of companies which re-
tain most of their earnings and thereby delay charitable expenditures
commensurate with the value of their assets.

In order to avoid this delay of benefit to charity, section 4942 re-
quires private foundations to make annual distributions at a pre-
scribed level even if an invasion of capital may be necessary.

Many of us find this approach objectionable not only because it
mandates an encroachment on capital but also because many private
foundations that are currently able to support charitable programs
in a major way are able to do so only because their assets have been
historically invested to provide a reasonable appreciation in value
as well as a fair current return.

To illustrate this point, the Kellogg Foundation historically has
distributed all of its income. In addition over the years the foundation
assets have doubled in value every 10 years. Ana, most importantly,
because of this appreciation, the payout to charity, the public bene-
fit, has more than doubled each decade.

As I will show later, continuing invasions of principal would have
made this record of charitable contributions impossible.

My statement then briefly traces the legislative history which led
to the minimum distribution rule. The 1065 Treasury reports on pri-
vate foundations, suggested that a reasonable income equivalent or
minimum distribution would be in the range of 3 to 32 percent. Then
later the statement of former Secretary of the Treasury Fowler used
an example which assumed a 5-percent income equivalent.
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This example was apparently the basis for the Committee on Ways
ald Means adopting a 5-percent minimum payout adopted by the
House, and the Senate Finance Committee also accepted this 5-per-
cent level which had been recommended by the House.

Then in December of 1969, Senator Percy in the floor amendment
which was passed raised the level from 5 percent to 6 percent, which
was accepted by the conference committee.

Senator Percy explained that his action was based mainly on the
recominewdations of Mr. Peterson, Chairman of the Commission on
Foundations and Private Philanthropy, who suggested that a proper
rate of return for foundations would allow such entities to pay out
between 6 and 8 percent annually. Thus the 6-percent payout require-
ment represents a 100-percent increase in the minimum initially pro-
posed by the Treasury and in addition it is premised upon and reflects
certain inaccurate conclusions of the Peterson report.

It is rather interesting to note in introducing the floor amendment
Senator Percy stated that more important than the particular per-
centages were the assumptions on which the percentage should be
based, and to quote from Senator Percy, "The payout requirements
should be high enough to require private foundations to invest their
funds productively but the percentage should not be so high as to
amount to a delayed death sentence, end of quote, and enough of
history.

Now, to illustrate our concern with the payout provisions, I will
use the experience of the Kellogg Foundation as a representative case.

Mr. KeIlogg, our founder, realized a tax benefit of $364,000-
Senator HAIRTInM. What year was thatI
Mr. MAWBY. The gift was primarily in the midthirties, 1935.
Senator HARrE. What was the tax rate then?
Mr. MAwBY. The tax rate would have been quite different than now.

But his total tax benefit simply illustrates that his motivation was not
tax benefit related, it vas a benefit of $364,000 on gifts of $45 million.
In the years since the foundation was established in 1930 total distri-
butions to the public have been $272 million and this year will be
about $22 million.

The total of these assets of the foundation are maintained in two
separate portfolios which we refer internally to as Kellogg and di-
versified. The Kellogg portfolio consists entirely of Kellogg Co. stock
with the value now of $529 million. The diversified portfolio consists
of stocks, bonds, and other interest-bearing investments and has an
approximate value of $47 million.

Through the years Kellogg has consistently outperformed the diver-
sity portfolio which is used to measure the merits of diversification.

The principal contention reflected in the Peterson report was that
the portfolios of private foundations had not produced the rate of
return thought to have been produced by mutual funds.

By any measure of return the Kellogg Foundation has outproduced
mutual funds for the period covered by the Peterson report and has
continued to do so since.

For example, in the last 7 years, the Kellogg Foundation income
because of holdings in the Kellogg Co. has continued to be substan-
tially greater than it would have leen had its income been derived
entirely from diversified investments.
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The increase in income for our 1972 tax year, compared to 1966,
was 661/4 percent, for the Kellogg holdings, as compared to an increase
of 12.8 percent under the foundation diversified portfolio.

It is, therefore, evident that the sale of Kellogg stock and divestiture
of funds would result in it lower return to charity over the years.

The real question, of course, of concern to us is what is the impact
of pegged payout requirements and so we asked ourselves the question,
what "would be our situation today had the 6 percent minimum distri-
bution rule been in effect from the beginning of the foundation. On
page 6 in my statement I summarize the consequences from 1934 when
the trust consisted of 221,000 shares of Kellogg stock with a then
market value of $38 million, had we met the 6 percent pegged distri-
bution requirement.

Since that time the following would have, occurred: First, for 1934
through 1972, the trust made an actual distribution of $22, million.
Had the minimum distribution rule, been applicable, distribution of
$259 million, or an increase of $37 million would have been made.

Second, to meet that payoiit requirement the trust would have had
to sell the equivalent of 18 million shares with a market value of $265
million. Therefore, the trust holding would bare been reduced to a
maf'ket value today of $265 million, and thus in summary the short-
torm hisdier return to charity of $37 million would have cost $265
million in corpus value thereby reducing the current size of the trust
by 50 percent.

Further, for 1973-74. the distril)ution from the reduced assets
would have been only $10 million rather than the $20 million which
will in fact be distributed.

For years of experience under the 1969 law there has been time t~o
examine how section 4942 will operate to undermine overall founda-
tion grants and thereby has been an opportunity to further examine
the assunption'l of the Peterson report. For this purpose, we coMI-
missioned a study by Dr. Norman Ture entitled "The Impact of the
Minimum Distrfbution Rule on Foundations."

The findings and conclusions of this study as briefly summarized in
its own llanyua' e are as follows:

First. any minimum distribution rule wl'ich ignores the foundation
rate of return will have a highly differential discriminatory and pos-
sibly capricious impact on foundations and on their long-tcrin capac-
ity to support charity.

Second. the Peterson Commission contention that the investment
performance of foundations is relatively poor is based on inadequate
information and inappropriate statistical measure. The records of
foundations for which data was available in the preparation of this
Tire report certainly do not support this contention.

Third', no sound evidence was advanced by the Peterson Commis-
sion to support the view that the allegedly poor investment perfornm-
ance of foundations is related to the concentration of their investment
assets.

Fourth, it is neither realistic nor reasonable to assume that a mini-
mum distribution rule will result in a significant increase in the rate
of return on foundation investments. And, finally, the Ture report
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concludes that the tax savings allegedly realized by those establishing
foundations are in il likelihood very small.

Foundation distributions to charity have represented a sizable
amount of benefits relative to the foregoing tax revenues.

Finally, the Peterson Commission assuned that the charitable serv-
ices which a foundation normally supports will not rise in cost any
faster than the general rate of inflation, and for that purpose assumed
a rate of inflation of 2 percent.

This report assumption is also wrong for it completely disregards
tho fact tiat the organizations and activities generally supported by
the foundations have relatively little possibility of significant gains
in productivity.

As only one example, higher education is a very labor-intensive sec-
tor of the economy i which it's difficult to achieve gains in produc-
tivity that are experienced in goods producing industries.

In conclusion, from the foregoing, these things are apparent.
First, the analysis which led to enactment of the 6-percent distribu-

tion rule reflected incomplete, inaccurate information, and misinter-
pretation of the actual situation.

Second, the 6-percent payout requirement mandates the continuing
invasion of corpus by private foundations, an unsound practice we
believe in prudent fiscal management.

Finally, cost increases in the charitable services supported by
foundations exceed the general inflationary rate thus putting pressure
on foundation ability to continue to maintain their relative contribu-
tion to society,.

In conclusion, unless the minimum distribution rule is reduced it is
clear that the princil)les incorporated in section 4942 will progressively
impair the effectiveness of all foundations and even eliminate many
of them, to the detriment of society.

If private philanthropy, therefore, is to continue its historic con-
tribltion to American life, changes in the current legislation including
a reduction in the payout requirement are necessary.

We urge your adoption of such modifications to insure that our
society will continue to benefit from the constructive activities of
private foundations.

Thank you.
[Mr. Mawbys prepared statement and his response to questions

submitted follows:]

SUPPlr, IMENTARY .QUESTIONS SUBMITTED TO PRUSSELL MAW3Y

Question 1. What has been the average yearly iwrease in value of Kellogg
stock since the foundation's inception?

Answer. The average yearly increase in the value of Kellogg stock since 1935
has been 6.9%.

Queslion 2. What has been the average yearly dividends of Kellogg stock since
the Foundation's inception?

Answer. The average yearly dividends of Kellogg stock since 1935 have been
3.i%.

Question 3. What percentage of the Foundation's portfolio is invested in Kel-
logg stock?

Answer. As Indicated In the second paragraph on page 4 of my prepared state-
ment, assets maintained on behalf of the Foundation.are in two separate port-
folios. One, the W. K. Kellogg Foundation Trust, Is comprised exclusively of
Kellogg Company common stock. The Diversified portfolio contains 2.2% Kellogg
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Company common stock. The combined holdings of Kellogg stock in tile two-
portfolios was 92% as at August 31, 1973. Oil the August 81 (late, Kellogg stocl;
held in behalf of the Foundation had a value of $530,162,740. The total market
value of the two portfolios on that date was $576,765,104.

Question 4. What has been the average payout percentage since the Founda-
tion's inception F

Answer. The average payout percentage on Kellogg stock since 1935 has been
3.5% of its market value. The average return on the Foundation's Diversitled
portfolio over the past 20 years has been 3.7%. However, although the percentage
rate ol the Diversilled has slightly exceeded that of the Kellogg stock, the return
to charity from Kellogg has dramatically exceeded the return from the Diversi-
fled portfolio because of the spectacular market growth in Kellogg stock as de.
scribed on page 4 in my prepared statement. For example, the Fouuda.lon's Di-
versified portfolio earned $2,090,946 in 1978 as opposed to $1,362,351 in 1954, a
gain of 53%. By contrast, the Kellogg portfolio earned $18,775,544 in 1978 as
compared to $2.601,732 In 1954, a gain of 598%, Slice the receipts from both
funds during this period have been utilized 100% for charitable purposes, it is
obvious that the benefit to charity has been spectacularly enhanced by the market
growth in Kellogg. A similar comparison for the past seven years was made on
page 5 of my prepared statement.

Question, 5a. Do you afrce with the contcntion that the public has a right to
expect a proportionate benefit from the tax privileges granted to foundatton4?

Answer. We agree, and the W. K. Kellogg Foundation is representative of
foundations providing such public benefit. As indicated on page 4 of my prepared
statement, our founder, W. K. Kellogg. realized a total tax benefit (Income. gift,
and estate) of approximately $364,000 on gifts made to and in behalf of the
Foundation of $45,000,000. From that $45,000,000, the Foundation has provided
a public return to charity through its philanthropic endeavors of $272,000,000.
Question 5b. And don't you think that the 6 percent payout provision was put
into law to assure Just such a reasonable public benefit?

Answer. As indicated on page 2 of my statement, we recognize that the rq-
tionale behind the minimum distribution rule of Section 4942 of the intermil
Revenue Code " . . was to insure that current distributions are sufficient to
Justify tax benefits donors might have received . . ." However, the 6% payout
provision will not assure a "reasonable public benefit." As indicated In the bal-
ance of my testimony, it will do the opposite because it mandates a continuing en-
croachment on capital and thus does not provide opportunity for reasonable ap-
precntion In value of capital as well as a fair current return. In the bottom
paragraph on page 2 of my prepared statement, I Illustrate this point by stating
that ". . . the Kellogg Foundation historically has distributed all of its Income.
Over the years the Foundation's assets have doubled in value every ten years.
Most importantly, because of this appreciation, the payout to charity has more
than doubled each decade." As stated on page 6 of my prepared statement, had
the 6% payout requirement been in effect, the market value of our holding in
Kellogg stock would now be eroded to $265,000,000 (instead of its present
$530,000.000) and our 1973-74 distribution from the reduced assets would be only
$10,000,000 rather than $20,000,000 which we will In fact be distributing.

Question 6. In. your testitmonyi you recommended that the 6 percent payout
requirement should be reduced. Would another acceptable alternative be to apply
the 6 percent rule to the total rate of return (interest, dividends, realized capital
gains, and so forth) rather than Just to investment return?

Answpr 6. No, a- we interpret this suggested alternative. The 6% payout ro-
quirement relates to the market value of assets and not to either investment re-
tirn or total rate of return. A payout percentage should be in line with the aver-

age sustainable rate of return that can be attained from reasonable investments.
As indicated on page 3 of my prepared statement, the "1960 Treasury Report
of Private Foundations" submitted to the House Committee on Ways and Means,
concluded that a reasonable income equivalent would be in the range of 3 to 3112 %.
The alternative suggested, applicable to the total rate of return, wonlrl 'e more
damaging than the present payout requirement and would further reduce the
capacity of foundations to help meet society's ever-expanding charitable needs.

Question 7a. Does the 6 percent rule encourage an over-omphaaia, on investment
i4 debt obligations wilth their more immediate return rather than long-run cap.
ital appreeation inwetment?

Answer 7a. Yes.
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Question 7b. If so, is this detrimental to foundations?
Answer 7b. It is detrimental to foundations insofar as they must proportion-

ately reduce equity holdings which provide for the market appreciations neces-
sary to generate the increased annual earnings required for foundation giving to
offset the effects of inflation and to keep pace with the growing needs of charity.
As pointed out on pages 8 and 9 of my prepared statement, education and health
are labor-intensive services in which it is difficult to achieve gains in productivity
that are experienced in goods-producing industries. Therefore, costs it the educa-
tional and health sector of our economy increase more rapidly than do other
costs in our economy as measured by the Consumers Price Index. As indicated in
my answer to Question 4 above, Kellogg stock is an equity holding which has
permitted this Foundation to increase its annual return to charity very spectacu-
larly.

Question 8a. Does not the payout provision put an effective limitation on the life
of a foundation which does not maintain an adequate level of paVout to elharity7

Answer 8t. As indicated on page 0 of my prepared statement, the present payout
provision would have caused, historleally, such an erosion of Kellogg assets that
our 1978-74 payout would be reduced to $10,000,000 rather than the $20,000,000
which we will in fact be distributing in behalf of charity. The present payout
provisions will have a detrimental effect on all foundations irrespective of whether
the foundations have or have not maintained "adequate" levels of payout to
charity.

Question 8b. Isn't this a good idea?
Answer 8b. We concur with the wisdom of some device to assure an adequate

and reasonable return to charity-BUT NOT A DEVICE WHICH HAS A DETRI-
MEINTAL IWFE('T ON ALL POUNI)ATIONS, inludling th, .e maintaining an
"isdequate" level of payout to charity. As Indicated on page 10 of lily statement,
"unless the 6% minimum distribution rule is reduced, it... will progressively Im-
pair the effectiveness of all foundations and even eliminate many of them to the
detriment of society."

I hope these answers provide the additional information you desire. If not, we
would be pleased to provide further clarification.

TESTIMONY BY DR. RUSSELL G. MAWJY, PRESIDENT, W. K. KELLOGG FOUNDATION

SUMMARY

1. The analyses by the Commission on Foundations and Private Philanthropy
(The Peterson Commission) which led to the enactment of the 0 per cent dis-
tribution rule in Section 4942 of the Internal Revenue Code of 1954 reflected
inaccurate information and misrepresentation of the actual situation.

The principal contention reflected in the Peterson Report was that portfolios
of private foundations had not produced rates of returns thought to have been
produced by mutual funds. This conclusion was based upon a one year analysis
and was erroneous in terms of continuing performance.

2. The 6 per cent pay-out requirement enacted by a Senate Floor Amendment
and later accepted by the Conference Committee mandates the continuing Inva-
sion of corpus by private foundations, an unsound practice in prudent fiscal
management.

Studies show that the 6 per cent pay-out rule results in short term increases to
charity but that the diminution of assets of private foundations to meet the pay-
out requirement is so drastic as to cause long term reductions in their philan-
tropic distributions for charitable purposes.

8. The Peterson Commission Report also erred in assuming that annual in-
creases in costs in the educational and health sectors of the economy were no
different than in the economy generally and its studies were based upon a pre-
sumption of an annual cost increase of 2 per cent.

Higher education and the health sectors are labor-intensive service industries
where it is difficult to achieve gains in productivity experienced in goods-produc-
ing industries. Cost increases in the health and educational sectors greatly exceed
those in the economy generally, thus putting pressure on the abilitties of founda-
tions to continue to maintain their relative contributions to society.

4. Unless the 6 per cent minimum distribution rule of Section 4942 is reduced
the rule will progressively impair the effectiveness of all foundations and even
eliminate many of them, to the detriment of society.
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If private philanthropy is to continue its historic contribution to American life,
changes in the current legislation-including a reduction in the pay-out require.
ment-are necessary.

STATEMENT

My name is Russell G. Mawby, and I am President of the W. K. Kellogg Foun-
dation in Battle Creek, Michigan. On April 10 of this year the W. K. Kellogg
Foundation testified before the Committee on Ways and Means of the U.S. IHouse
of Representatives on the subject of the impact of the minimum distribution rule
(Section 4942 of the Internal Revenue Code of 1954) on Foundations. Much of the
brief testimony which I give today will parallel the testimony presented at
those hearings. My testimony is also supported by a study entitled "The Impact
of the Minimum Distribution Rule on Foundations" by Dr. Norman B. t,1rue. A
copy of that study Is submitted along with my testimony for incorporation into
the record.

Since my testimony is concerned with the minimum distribution rule as on-
acted by the Tax Reform Act of 1969, my remarks will be restricted to Section
49-12 of the Internal Revenue Code. However, I would like It to be known for
the record that we share the concern that the 4% excise tax levied under Section
4940 should be eliminated or, in the alternative, reduced to a rate which would
equal the audit costs the tax Is intended to defray. Similarly, the Kellogg Foun-
dation joins other Foundations concerned over the substantial reductions in
assets which have been occasioned by forced diversifications of Foundation hold-
Ings, both to meet the arbitrary percentage standard of the 4942 payout require-
ments and to satisfy the divestiture rules of Section 4943.

it fore briefly setting forth the legislative history concerning section 4942, I
would remnind you of the requirements of the l)rovision ; that is, private founda-
tions must make annual distributions in the amount of the greater of either
their earned income or a fixed percentage of the current market value of their
investment assets.

The rationale behind this concept was to insure that current distributions are
sufficient to Justify tax benefits donors might have received, and to prevent
private foundations from investing in the stock of comIpanies which retain most
of their earnings and thereby demy charitable expenditures commensuratete with
the vabue of their assets. In order to avoid this delay of benefit to charity, sec-
tion 4942 requires private foundations to make annual distributions at a pre-
scribed level, even if an invasion-of capital may be necessary.

Many find this approach objectionable, not only becowse it mandates an en-
croachment on capital, but also because many private foundations that are cur-
rently able to support major charitable programs are able to do so only because
their assets have been historically invested to provide a reasonable appreciation
in value as well a,4 a fair current return. To ilhustrate this point, the Kellogg
Foundation historically has distributed all of its income. Over the years tme
Foundation's assets have doubled in value every ten years. Most Ilmportantly.
because of this appreciaton, the )ayot to charity has more than doubled each
decade. As I will show later, an annual invasion of principal would have made
this record of charitable contributions impossible.

I would emphasize that philosophically I support the concept (if a minimum
annual charitable distribution. However, I am concerned with the method of
determining such a distribution as set forth In section 4942; and even if that
method of determination were acceptable, the 6-percent rate should be reduced
because it is historically unrealistic.

Moving now to the hgislative history. the minimum distribution rule has
its origin in the "165 Treasury Report on Private Foundations" submitted to
the House Committee on Ways and Means. That report espoused the theory that
there should be a correlation between the immediate tax benefit to foundation
donors and the time of foundation grants or benefits to charity. However, it also
noted that the income of assets held by foundations should be on a parity with
other tax-exempt entities such as colleges and universities. Also, it stated that
the retention of capital by foundations is justifiable.

The report concluded that a reasonable income equivalent would be in the
range of 3 to 3'2 percent. Thus, it is obvious that the report did not Intend to
require foundations to distribute to charity an amount that would require
diminution of corpus as section 4942 clearly requires.

The first hint that the minimum rate proposal as adopted in 1969 might be
above the 3- to 3%-percent level appears In former Secretary of the Treasury
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Fowler's statement to Congress on December 11, 1968, when he used an example
which assumed a 5-percent income equivalent. This example was apparently the
basis for the Committee on Ways and Means adopting a 5-percent minimum pay.
-out. The Senate Finance Committee accepted the 5-percent level recommended
by the House committee,

On December 6, 1969, Senator Percy in a floor amendment which was passed,
raised the level from 5 percent to 6 percent, which was accepted by the confer-
ence committee. Senator Percy explained his action was based mainly on the
recommendation of Mr. Peter 0. Peterson, Chairman of the Commission on
Foundations and Private Philanthropy, who suggested that a proper rate of
return for foundations would allow such entities to pay out between 6 and 8
percent annually. Thus, the 6-percent payout requirement represents a 100-
percent increase in the minimum initially proposed by the Treasury, and, in
addition, it is premised upon and reflects the inaccurate conclusions of the
Peterson report. It is interesting to note that, in introducing his floor amend-
ment, Senator Percy further stated that, more important than the particular per-
centages, are the assumptions on which the percentage should be based: "The
payout requirement should be high enough to require them (private founda-
tions) to invest their funds productively. The percentage should not be so high as
to amount to a delayed death sentence."

To illustrate our concerns with the payout provision, I will use the experience
,of the Kellogg Foundation as a representative case. Our founder, W. K. Kellogg,
realized a total tax benefit (income, gift, and estate) of approximately $364,000
on gifts of $45 million which today have a total fair market value of approxi-
mately $576 million. The total of these assets are maintained on behalf of the
Foundation in two separate portfolios, which we refer to as "Kellogg" and "Di-
versified." The Kellogg portfolio consists entirely of Kellogg Co. stock with a
value of $529 million. The Diversified portfolio consists of stocks, bonds, and
other interest-bearing investments and has an approximate value of $47 mil-
lion. Through the years, Kellogg has consistently outperformed the Diversified
-portfolio which is used to measure the merits of diversification.

A principal contention reflected in the Peterson report was that the portfolios
of private foundations had not produced the rate of return thought to have
been produced by mutual funds. By any measure of return, the Kellogg Founda.
tion has outproduced mutual funds for the period covered by the Peterson re-
port find has continued to do so since. For example, in the last 7 years the
Kellogg Foundation's income, because of holding in the Kellogg Co., has con-
tinued to be substantially greater than it would have been had its income been
-derived entirely from diversified investments. The increase in income for our
1972 tax year compared to 1966 was 66.5 percent for the Kellogg holding as com-
pared to an increase of 12.8 percent on the foundation's diversified portfolio. It
is evident that the sale of Kellogg stock and diversification of funds would result
in a lower return to charity over the years.

DiversifiedKellogg
- Foundation

Net Income Income from
from Percent increase other Percent Increase

Kellogg stock over 1967 Investments over 1967

Year ended Aug. 31-1967 -------------------------- $11,272,650----------$1852,705...........
1968 ................................... 12,177,062 . 0 1,954,008 5.41969 ................................... 14, 438, 092 28.0 1,8 3 420 9
1970 ................................... 14,890,298 32.0 1,831,344

5766,3 6.1 1,711,6517.1971 ................................ . 7.6o, 171,s
1972 ............................... 17,349.265 53.9 1,941,018 4.7
1973 ................................... 17 ,5 66.5 2,090,946 12.8

Not only was the Peterson report' incorrect in regard to performance, but its
-premise that a pegged payout requirement would be good for charity is also
wrong. For example, bad the minimum distribution rule been in effect at 6
percent from 1934, when the trust consisted of 221,000 shares of Kellogg stock,
with a then market value of $88 million, the following would have occurred:

1. From 1934 through 1972, the trust made an actual distribution of $2,22
million. Had the minimum distribution rule been applicable, distributions of $25o
million (or an increase of $37 million) would have bAen made;

23-812-73---13
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2. To meet that payout requirement, the trust would have had to sell the
equivalent of 18 million shares with a market value of $265 million; therefore,
the trust's holding would have been reduced to a market value of $265 million;
and thus

8. The short-term higher return to charity of $37 million would have cost
$265 million in corpus value, thereby reducing the current size of the trust by
50 percent. Further, for the 1973-74, the distribution from the reduced assets
would have been only $10 million rather than the $20 million which will in fact
be distributed.

With 8 years of experience under the 1969 law, there has been time to examine
how section 4942 will operate to undermine overall foundation grants, and there-A has been the opportunity to further examine the assumptions of the Peterson
report. For this purpose, seven Foundations I commissioned a study by Dr. Nor-
wan B. Ture entitled "The impact of the Minimum Distribution Rule on Founda-
tions". This iS the study to which I referred in my introductory remarks. The
findings and conclusions of that study, as briefly summarized In Its own language
are as follows:

First, any minimum distribution rule which ignores the foundation's rate of
return will have a highly differential, discriminatory and possibly capricious
impact on foundations and on their long-term capacity to support charities.

Second, the (Peterson Commiss!n) contention that the investment perform-
ance of foundations is relatively poor Is based on inadequate information and
inappropriate statistical measure; the records of foundations for which data
was available In the preparation of this (Ture) report certainly do not support
this contention.

Third, no sound evidence was advanced (by the Peterson Commission) to
support the view that the allegedly poor Investment performance of foundations
is related to the concentration of their investment assets.

Fourth, it Is neither realistic nor reasonable to assume that a minimum distri-
bution rule will result in significant Increases in the rate of return on foundation
investments.

Finally, the (Ture) report concludes that the tax savings allegedly realized by
those establishing foundations are, in all likelihood, very small. Foundation
distributions to charity have represented a sizable amount of benefits relative
to the foregone tax revenues.

Finally The Peterson Report assumed that the charitable services which a
foundation normally supports will not rise In cost any faster than the general
rate of inflation and for that purpose assumed a rate of Inflation of 2 percent.
The report's assumption Is wrong, for it completely disregards the fact that the
organizations supported by foundations have little possibility of significant gains
In productivity.

Let me cite a few quick examples.
Higher education is a labor-intensive service sector of the economy in which

it is difficult to achieve the gains in productivity that are experienced in goods-
producing Industries. Educational costs per credit hour consistently rose more
rapidly than the consumer price index from 1953-54 to 196-67. Over the period
as a whole, educational costs rose at an annual average rate of 3.5%, as cow-
pared with a rate of 1.60% for the consumer price index-a difference of 1.9%.2

The most noticeable feature of the budgets of all institutions of higher educa-
tion is how fast they have gone up in the years since World War II. Total educa-
tional and'general expenditures on current account by all Institutions of higher
education went up from less than $1 billion in 1945-46 to more than $7 billion
in 1963-44. Total educational and general expenditures less expenditures on
organized research have gone up, on the average, more than 7% a year at all
private universities. The direct instructional cost per student over the period
1955-56 works out to an average annual rate of Increase of 8.3% for all private
universities

1 The Hormel Foundation the Kellogg Foundation, the Kresge Foundation the Lilly
Foundation, the McClellan Foundation, the Pew Memorial Trust, and the Woodruff Foun-
dation.

I Source: "The More Effective Use of Resources--An imperative for Higher Education,"
A Report and Recommendations by the Carnegie Commission on Higher Education, June
1972, pp. 88-88.& Source: ,Economic Pressures on the Major Private Universities " William 0. Bowen
Reprinted from "The Economics and Financing of Higher Education in the United States,"
a Compendium of Papers Submitted to the Joint Economic Committee, Congress of the
U.S., Government Printing Office, 1969, pp. 399-489.
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In the period 1058-71, the average operating budget for medical schools in-
creased from $2,056,000 to $8,475,000, an increase of 412%. The mean salary for
basic science faculty and for all ranks of clinical science faculty Increased 59%
and 66% respectively.'

A major program concern and site of W. K. Kellogg Foundation expenditures
has been the hospital field. The Foundation has assisted a wide variety of pro-
grams in community hospitals such as in recent support for coronary care units
and the improvement of burn patient care facilities and seiiices.

The increase of such support by the Foundation has substantially paralleled
the general rise of medical care and hospital costs in the United States. Such
costs have risen at an annual rate of 11.8% between the years 1950-1070 and
the expenses per patient day during the same period rose at an annual rate of
8.6%/0.

In conclusion, from the foregoing these things are apparent:
1. The analysis which led to enactment of the 6% distribution rule reflected

inaccurate information and misinterpretation of the actual situation.
2. The 6% payout requirement mandates the continuing invasion of corpus

by private foundations, an unsound practice in prudent fiscal management.
3. Cost increases In the charitable services supported by foundations exceed

the general inflationary rise, thus putting pressure on foundation ability to con-
tinue to maintain their relative contribution to society.

Unless the 6% minimum distribution rule is reduced, it is clear that the prin-
ciples set forth in the Peterson Report and incorporated in Section 49)42 will pro-
gressively impair the effectiveness of all foundations and even eliminate many
of them, to the detriment of society.

If private philanthropy is to continue its historic contribution to American life,
changes in the current legislation-includIng a reduction in the payout require-
ment-are necessary. We urge your adoption of such modifications to insure
that our society will continue to benefit from the constructive activities of private
foundations.

Senator HIARTKE. Mr. Stein ?

STATEMENT OF MALCOLM STEIN, ATTORNEY,
ROBERTS AND HOLLAND

Mr. STEIN. My name is Malcoln Stein and I would like to thank
the chairman and Senator Curtis for the opportunity to participate in
this panel.

By way of introduction,- I was a staff member in the Office of the
Assistant Secretary of the Treasury for Tax Policy from 1969 through
1971 where I was concerned with both Treasury policy and the draft-
ing of the statute, as well as supervising the drafting of the proposed
Treasury regulations, in the entire private foundation area.

I am now associated with the firm of Roberts and Holland in New
York, and 1 am speaking with the background of feedback from both
large and small foundations in the last 2 years.

The provisions of the Tax Reform Act of 1969 relating to private
foundations imposed a comprehensive body of law on these organiza-
tions for the first time.

I view these provisions as a set of reasonable restrictions on founda-
tion activities accompanied by flexible sanctions and penalties which
are tailored to the extent of the violations.

The self-dealing and income distribution provisions of the Act are
probably the most necessary limitations placed upon the activities of
foundations-they affect the greatest number of foundations and
quantum of activities and were the proposals most widely supported
by the foundation community in 1969.

'Bradford, Malt and Oates, "The Rising Cost of Local Public Services," National Tax
Journal.

8 Source: Hospitals, J.A.H.A.
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Of course, the business divestiture requirements and the restrictions
on political and grantmaking activities are also having a substantial
ii oict on foundations.

_ i three areas, the foundation provisions of the act vary somewhat
from the Treasury proposals of April 22, 1960.

First, Congress imposed a tax of 4 percent of net investment income,
which will materially reduce the funds available for charitable
purposes,

Second, the restrictions on political activities, grantmaking, elec-
tioneering and voter registration drives go well beyond Treasury
proposals.

Third, although the penalties in the Act are more flexible than those
in the 1969 House bill, although the violations can be corrected in
certain circumstances, and although sanctions are imposed on founda-
tion managers only if they act willfully and without reasonable cause,
they do not provide as wide a degree of flexibility as would the Treas-
ury proposal, which was not adopted, for equity jurisdiction in the
courts.

I would like to spend the remainder of my time tying together some
disparate threads in the previous presentations and relating tlrn to
the effect on the birth rate and the mortality rate of foundations, the
self-dealing and general administrative provisions of the Act, and
other factors and legislative proposals which may affect the birth rate
and death rate.
I With respect to self-dealing between foundations and related par-

ties, the arm's length standards of prior law proved to require dis-
proportionately great enforcement efforts, resulted in reluctance in en-
forceinent because of the disparity between the sanctions imposed and
the offense involved, and led to the encouragement of extensive litiga-
tion. Thus, Congress found that pre-1970 law frequently did not pre-
serve the integrity of private foundations. Congress further found
that even arm s length standards permitted use of a private founda-
tion to benefit improperly those who controlled the foundation.

Section 4941, as added by the 1969 law, expresses the determination
of Congress to prohibit self-dealing transactions even on an arm's
length basis and to provide a variety and graduation of sanctions.

I point out in my typed speech that one untoward consequence of
the act is that many transactions which would actually benefit a foun-
dation are penalized because of the elimination of the arm's length
standards. Nevertheless, the IRS has found the arm's length standards
of self-dealing to be unadministrable and the penalties of the Tax
Reform Act seem to be much more workable.

Furthermore, they are self-enforcing. Tentative figures for the taxes
that have come due under the chapter 42 provisions seem to show that,
with the expanded IRS audit procedures, the foundations are not find-
ing the 1969 law to be unworkable.

Tentative excise tax figures for the fiscal year ending June 30. 1973,
not yet verified, show that the self-dealing tax is about $50,000 for all
the foundations in the country, the income distribution taxes are about
$43.000, the business divestiture taxes are $11,000, the jeopardizing
investment taxes are about $11,000, and the taxes on taxable expendi-
tures are under $2,000.
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The only areas in the self-dealing provisions that I believe require
some legislative attent ion in the next few years are some of the transi-
tional rules which have been causing undue difficulty to many
foundations.

Very briefly, there are at least four transitional rules that could be
considered by Congress.

First. thre is a transitional rule now in the statute which allows
a disMsitiof of excess business holdings by a private foundation to
a related party if the foundation receives an amount which at least
equa ls the fair market value of the property.

If the foundation receives less than fair market value, the transi-
tion rules do not apply and self-dealing taxes are imposed.

The regulations offer the best solution possible by imposing the self-
dealing tax only on the difference between the aniount the foundation
ieeives and the actual fair market value.

There should perhaps be a transitional rule that states that a (rood
faith attempt to reach fair market value and a promise to pay any
amount by which a foundation is shortchanged should be sufficient
without a self-dealing tax.

Second, there is much property that was owned before the Tax Re-
form Act in coownership-by a foundation and its related parties.

Under the present law, the related party may either retain his par-
tial interest, give his interest to his foundation, or sell his interest to
an outsider. le generally is not permitted to purchase the foundation's
interest, and in many cases the uniqueness of the property and its de-
wTlopment have made it difficult to sell to outsiders.

There should be a transitional rule in the case of the sale of com-
monly owned property between a foundation and its related parties
where the common ownership predates May 27, 1969, as long as the
foundation receives fair market value as of t'he date of sale of the com-
monly owned property.

Third, Congress might consider a transitional rule for the leading
of office space for general administrative offices of the foundation and
for routine supplies which are furnished by related parties to the
foundation as long as the foundation is paying no more than fair
market value for the property.

Fourth, there are many cases in which a private foundation is leas-
ing property to a related party and, in cases where the property is
unique and the related party ha]s adapted the property for its own use,
ti foundation should be permitted within a transitional period to
dispose of the property under the lease to the disqualified person as
l)ng as the foundation obtains fair market value.

'£1 ic fourth proposed transitional rule is evidenced by a similar
rule in the current pension bill for pension trusts which are allowed
to dispose of )roperty leased to related parties.

Returning to the general topic of my talk, the birth rate and mor-
tality rate of foundations, at the present time, as Professor Simon has
pointed out, the analysis of whether there has been a decline or increase
in the birth rate may be premature, as the Tax Reform Act provisions
have taken effect in ihe too recent past.

However, some speculation has been advanced to demonstrate that
foundations are terminating in greater numbers than before the Tax
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Reform Act and that fewer foundations are being created since the
Tax Reform Act.

With regard to death and mortality, the reporting provisions and
restrictions on foundations enacted in 1969 have probably made it un-
economical for many very small foundations to continue their oper-
ations. Thus, there has probably been an initial surge of foundation
terminations which will not continue beyond the next few years and
which is not an indication of a permanent trend.

Many small foundations, instead of terminating, have become affili-
ated with community foundations, have become affiliated with public
charities, or h ave qualified as conduit organizations passing through
their assets to public charities.

Other small foundations have developed economies of scale by en-
gaging with one another in various types of joint service arrange-
ments.

With regard to the birth rate, as Professor Simon has pointed out,
the Tax Reform Act has provided less incentive for contributions of
appreciated property to private foundations. I would like to recom-
mend strongly that, when estate tax reform comes up for consideration
in the next year, there should not be enacted any further restriction on
bequests to )rivate foundations.

The birth rate problem for foundations is a serious one, and there
are currently many fortunes in real estate, the aerospace industry and
oil, to name but. a few, in the Midwest and Far West which could be-
come the source of many foundations which would be able to service
their immediate areas of the country.

It is my understanding that foundations now are primarily con-
centrated in the East and in urban areas, and I spoke last Friiay to
representatives of one large foundation which has received many re-

quests over the last several years for grants to organizations in the Far
,'.est and the Midwest. Those organizations should have the oppor-
tunity to seek funds in their own areas.

Furthermore, as pointed out by other panelists, especially Mr.
)rossner, the expenditure responsibility requirements have inhibited

the birth rate of foundations. Many foundations have become lazy and,
rather than complying with the reporting requirements, most of which
are excellent, have required that their grant recipients be public
charities.

Officers of one foundation have told me that, just as the IRS has
long and short forms for taxpayers, their foundation has developed
long and short forms for grantees, depending upon the size of the
grantee, whether it is a new organization and whether the grantee is
returning for a second or third grant.

At the very least, the reporting requirements might be made less
onerous for operating foundations and where seed money is being
given to a new organization to get its start in an innovative area.

The future birth rate of foundations may be affected by whether
the private foundation rules introduced in 1969 are extended by addi-
tional legislation to public charities. As a general rule, the discipline
of public support has proved to be an adequate restraint on the activi-
ties of ptublie charities. There is no clear need for such specific rules as
the self-dealing, income payout, business divestiture and taxable ex-
penditure rules as are present for private foundations.
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The principal concern with respect to public charities-regarding
future 1 legislation should be the inflexibility of the percent sa-1ctions-
and the consequence of loss of exempt status.

The loss of exempt status is not an appropriate sanction because it
does not enforce the charitable use.

It seems more appropriate, as was done for private foundations, to
lock section 501(c)(3) charitable organizations into their charitable

Similarly, it would bw desirable to permit small violations by public
charities to be dealt with by a lesser penalty than denial of exempt
status.

In this manner, there would be a substantially reduced incentive for
private foundations to convert to public charity status or otherwise
to terminate in order to escape the private foundation provisions of the
1969 act.

In conclusion, some factors have affected the birth rate and the mor-
tality rate and future legislation may also do so.

Nevertheless, every effort possible has apparently been made by the
statute and the Treasurv regulations to provide for maximum flexibil-
ity in foundation operations.

The regulations have developed rules which offer more certainty, are
conducive to better enforcement, and can be administered with greater
assurance that they comply with congressional intent. The rules re-
garding the taxes on foundations and their managers seem, to be both
reasonable and consistent with the continued viability of philanthropic
endeavors.

Thank you.
[Mr. Stein's prepared statement with his responsse to questions

follows:]

* 'SUPPLEMENTARY QUESTIONS SUBMITTED TO MALCOLM STEIN

Question, 1. There is no question but that there were some transactions before
199 WhTch iafairly benefited a donor at the expense of a private foundation.
Nevertheless, were these abuses so great as to justify the rather complicated self-
dealing provisions of the Tax Reform Act of 1969?

Answer. With respect to self-dealing between private foundations and their
disqualified persons, the arm's-length standards of prior law proved to require
disproportionately great enforcement efforts, resulted in reluctance in enforce-
ment because of the disparity between the sanctions Imposed and the offense
Involved, and led to the encouragement of extensive litigation. Thus, Congress
found that pre-1970 'law frequently did not preserve the integrity of private
foundations. Congress further found that even arm's-length standards permitted
use of a private foundation to benefit improperly those who controlled the foun-
dation. Section 4941, as added by the 1969 law, imposes the determination of
Congress to prohibit self-dealing transactions even on an arm's-length basis and
to provide a variety and graduation of sanctions. The self-dealing provisions
seem to be self-enforcing, as only about $50,000 in penalty taxes were collected
tinder section 4941 for the fiscal year ended June 80, 1978.

Question 2. Do the self-dealing provisions of the Tax Act present a possible
booby-trap for unwary persons? For example, where do the guests of a small
foundation, stay when the, only hotel in town is owned by a "disqualified person"?

Answer. The self-dealing provisions of the Tax Reform Act of 1969 did not
presenr'- poss P trap for the unwary. The wide publicity given to the provisions,
the audit-programs of the Internal Revenue Service, and the efforts of such
groups as the Council on Foundations have made private foundations generally
aware of the pitfalls of violating the Tax Reform Act of 1969. Concerning the
example which you have given In your letter of October 3, asking where the guests
of a small foundation would stay when the only hotel in town Is owned by a dis-



qualified person, Internal Revenue Code section 441 (d) prohibits the foundation;
from paying for the rooms of its guests where the hotel is owned by a disqualified
person. The guests of the foundation may, of course, pay for their own rooms and
stay at the hotel.

In my oral testimony on October 2, I did point out several areas that are pre-
senting hardships to private foundations in the self-dealing area. I stressed the,
fact that legislative reform is advisable In the self-dealing area to adopt the fol.
lowing transitional rules:

(a) The transitional rules under section 4941 permit a disposition of excess.
business holdings by a private foundation to a disqualified person in certain cases
if the foundation receives an amount which equals or exceeds the fair market
value of the property. Thus, if the foundation receives less titan full fair market
value, the transitional rule does not apply and there may be an act of self-dealing.
The Treasury Regulations impose a self-dealign tax only on the difference be-
tween the amount the foundation receives and actual fair market value. I rec-
ommended the adoption of a transitional rule that a good faith attempt to deter-
mine fair market value and a promise by the disqualified persons to pay the dif-
ference between the amount the foundation receives and actual fair market value
are sufficient and that there should be no self-dealing in such a situation.

(b) I recommended a transitional rule to allow sales between a foundation and
its disqualified persons of commonly-owned property where the common owner-
ship predates May 27, 1969, and where the foundation receives full fair market
value as of the date of sale.

(c) A third transitional rule which I suggested was that, In cases which pre-
dated the Tax Reform Act of 1969, a private foundation should be permitted to
continue to lease Its administrative offices from disqualified persons and to
purchase routine office supplies from disqualified persons, as long as the founda-
tion pays no more than fair market value.

(d) I recommended a transitional rule (similar to a rule in the Senate version
of the current pension reform bill) that would allow the sale by a foundation to
its disqualified person of property owned by the foundation and leased to the
disqualified person, as long as such sale occurs within 10 years after the Tax
Reform Act and provided that the foundation receives full fair market value as
of the date of sale.

Question 3. Is self-dealing any more prevalent among foundations than it it
among religious, education, medical or publicly supported institutions?

Answer. There is no necessary correlation between the type of organization
(private foundations or religious, educational, medical or publicly supported
institutions) and the prevalence of self-dealing. It should be pointed out, how-
ever, that the incidence of self-dealing was extremely low even before the Tax
Reform Act of 1969, as Indicated by pages 51-57 of the statement of Peter 0.
Peterson, Chairman of the Commission on Foundations and Private Philanthropy,
before the Senate Finance Committee on October 22, 1969 (copy enclosed).

Question 4. Has the self-dealing regulation caused unjustifiable harm to people
who entered into transactions in 1970 without an awareness of the self-dealing
prohibitions of the 1969 Act? Should Congress provide a special transitional rile
to protect such unwitting people, or should Congress provide a maximum tax of,
say, $10,000 for a violation of the self-dealing provision coupled with the require-
ment to correct the improper practice?

Answer. The self-dealing rules have not caused unjustifiable harm to people
who entered into transactions in 1970 without an awareness of the self-dealing
provisions of the 1969 Act. No special transitional rule need be enacted by Con-
gress at this time, because a special transitional rule has already been provided
by section 53.4941(f)-1 (b) (2) of the treasuryy Regulations. That rule provides
that, in the case of an act of self-dealing engaged in before July 5, 1971, the self-
dealing tax shall not apply if the participation by the disqualified person in such
act was not willful and was due to reasonable cause, if the transaction would not
be a prohibited transaction if pre-1969 law applied, and if the act was corrected
on or before July 15, 1973 (extended by any period which the Commissioner of
Internal Revenue determines is reasonable and necessary to bring about correc-
tion of the act of self-dealing).

I hope the above answers prove helpful to you in your consideration of the Tax
Reform Act provisions affecting private foundations and any additional pro-
posed legislation. If you require any further information, I would be pleased to
furnish it to your Subcommittee.

Thnnk you again for having invited me to participate in the proceedings of
your Subcommittee on Foundations.
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[Excerpt from Statement of Peter 0. Peterson, Chairman, Commission on
Foundations and Private Philanthropy, Bef re the Senate Finance Committee,
Wednesday, October 22, 1969.1

V-REOULATION OF FOUNDATIONS

While we conclude that foundations are institutions that have vital and i
some ways unique roles to play in our society, we also conclude that- certain
abuses and dangers exist that deserve serious attention.

Precisely because foundations are private sector organizations, it Is important
they be given a great deal of freedom to make their distinctive contribution in
their own way. On the other hand, precisely because foundations have been
granted substantial tax deductions, the public has a distinct interest In knowing
that charity receives a proper return an the investment society has made. Like
any capital investment-and a foundation is ultimately a form of capitalized
philanthropy-it is essential to look at both the short term-what are founda-
.tlons doing for charity currently-and long term-what are foundations going to
-do for charity in the years ahead.

What kind of actions are needed to assure that foundations provide society
with an adequate social return on the capital invested In them ?

First, of course, we need to be concerned about various kinds of financial abuses
;lhat benefit the donor at the expense of the foundation and therefore of charity.
This may be attributable, in some measure, to the donor's misconception that it is
"'his" foundation and therefore "his" money.

As an aside, let me note that the use of the term "private foundation" In the
House bill is unfortunate. We believe the emphasis should be on the public, rather
than on the private, character of foundations. Substituting the term "philan-
thropio foundation" might help to emphasize that foundations are there to bene-

:fit charity, not private individuals.
Second, there are what we might call grant making abuses that result from

.spending foundation money for purposes that are not properly charitable.
Third, and perhaps more serious are problems which adversely affect the

amounts paid out to charity. This may be (lue either to poor investment manage-
ment or to decisions to save foundation earnings for future uses.

SELF-DEALING PROBLEMS

Let us start with the financial abuses-the so-called self-dealing problems that
give rise to a good deal of the "tax dodge" criticism.

What is the incidence of these abuses? Are they so frequent as to cause one to
-doubt whether the Institution of foundations is worth saving, or are financial
abuses at a level which represents an Irritant which must be cured but not a cause
for severely restricting foundations.

The problem this question presents to a non-governmental commission such as
.ours is an obvious one. We have no subpoena powers, nor the authority to audit.
Thus, we had to try some indirect approaches. I use the word indirect to suggest
that it obviously isn't as simply as asking the given foundation whether it engages
in financial abuses.

Our first approach was to estimate the extent of transactions between the donor
and the foundation that give rise to the possibility for abuse. Foundations are
required on their tax return (Form 990-A) to answer certain questions relating
to self-deaUng transactions. We decided to tabulate some 500 of these forms, The
:answers are shown below and suggest that a relatively small fraction of the foun-
,dations seem to have transactions between the donor and the foundation.

SAMPLE OF IRS 990-A FORMS PRELIMINARY-OCTOBER 1969

Etent of self-dealing transaction~s reported on form 990-A Percent
'Borrowing income or corpus ----------------------------------- 1. 5
Receiving compensation for service ------------------------------ 2. 5
Using services or assets ---------------------------------------. 5
Purchasing securities or other property ---------------------------. 5
Selling services or property ------------------------------------ 5.5
Receiving income or corpus in any other transaction ----------------- 1. 1
Number of form 990-A's examined ------------------------------- 492

1 It must be emphasized that the current law does not prohibit self-dealing transactions
but rather imposes an arms-length or reasonable standard. Thus, while these transactions
are potential self-dealing abuses, It should not be assumed they are violations.
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All this indicates of course is the potential for abuse and we searchedfor ways
of getting at least an indication of the extent to which this potential was realized.

It occurred to our staff that tax accountants are perhaps better informed than
anyone else and might be a source of information.

Arthur Andersen, a leading accounting firm, promised complete anonymity to
some two hundred accountants across the country (they did not sign the ques-
lonnalres) if they would indicate their own experience with foundation abuses.

The answers of the accountants speak for themselves. They indicate that a very
substantial majority feel that self-dealing abuses are rare. At the same time 5%
to 10% believe these abuses to be quite common.

FOUNDATION ABUSES: ARTHUR ANDERSEN

STUDY C.P.A. FIRMS

A. "There are loose financial self dealings between small foundations and the
donor or friends which work to the advantage of the donor or friends."

Percent
Very infrequent ---------------------------------------------- 69
Not common ----------------------------------------------- 22
Fairly common ------------------------------------------------ 7
Very common ----------------------------------------------

Total ------------------------------------------------- 100
B. "There is loose record-keeping by small foundations which make it difficult

to know whether personal advantage is being taken by the donor or his friends."
Perecn t

Very infrequent ---------------------------------------------- 68
Not common ------------------------------------------------ 24
Fairly common ------------------------------------------------ 5
Very common ------------------------------------------------- 3

Total ------------------------------------------------- 100
C. "There are high operating expenses relative to the assets or, income of the

foundations." Porce n t

Very infrequent ---------------------------------------------- 72
Not common -----------------------------------------------
Fairly common ------------------------------------------------ 4
Very common ------------------------------------------------ 2

Total ------------------------------------------------- 100
Clearly any tax abuse is bothersome, but when it reaches a level above the

extreme exception-then something drastic should be done. Our reading of these
findings is that while it is quite unwarranted to suggest "foundations are nothing
but tax dodges" there is enough potential for abuse to warrant vigorous action.
We strongly support legislation that prohibits self-dealing.

A study of abuses would be superficial if it assumed that the currently acknowl-
edged abuses are the only ones to be concerned about. Through a wide variety of
sources we have identified some additional abuses that we believe are worth your
specific attention. Permit me to illustrate some of these.

1. Company foundations have been largely ignored in much of the anxiety over
foundation abuse. They should not be. We believe these are solutions in which
company foundations seem to be making grants that are more appropriately
business expenses. The privilege of tax exemption on income is, of course, ex-
tondl to foundation income but not company income. It is thus improper to use
foundation funds for what are properly business expenses.

Two illustrations will suffice. First, grants of a foundation for research in the
industry In which the company operates has significant potential for special
benefits to the company. How should the public be made aware of and benefit
from such re.4earch? How do competitors gain access to this research? Second.
company foundation grants to customers or suppliers of the company present
some complex issues which deserve careful scrutiny.

2. Serious abuses may result from the over-valuation of property contributed
by a donor to his foundation. Although over-valuation problems can also arise in
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connection with contributions to other charitable organizations, the potential for
alause may be somewhat more acute in the case of foundations where the donor is
in effect on both sides of the transaction. The risk of self-dealing abuse is aggra-
vated by the nfreqeunt level of government auditing; the passage of time after a
transaction has taken place complicates the problem of determining a fair
valuation.

We would recommend that significant contributions of property to foundations
be validated by independent appraisals at the time of the contribution.

8. Substantial overlap in stock ownership between donors and foundations
appears to be fairly common. This raises some rather interesting questions of
how one can be sure that the foundations' Interest in maximizing the return from
portfolio protected. One need not be unduly imaginative to visualize a case in
which the donor has the foundation buy stock in a company in which he also
owns stocks, in order to inflate the price artificially so that he can profit; or,
alternatively, sell his stock in a market downturn before the foundation stock Is
sold.

Disclosure requirements specifically directed to such transactions would prob-
ably help reduce their incidence.

4. We have also heard about cases in which the foundation conditions a grant
to a charitable organization by specifying that an individual related to the donor
should receive benefits, such as free tuition in a religious school. Once again,
improved disclosure on all grants where individuals are specified, could be helpful
in discouraging such practices.

5. We have seen a few cases where excessive administrative expenses resulted
in a diversion of funds from charity.

The Commission favors a legislative prohibition on payment of excessive or
unnecessary expenditures. Such expenditures should be limited to the same kind
of "ordinary and necessary" rule of reason that is used in the deductibility of
business expenses.

INCREASED IRS AUDITING

Once the abuses to be corrected have been identified, it is obviously necessary
to make sure that the legislative intent be carried out. We believe that the most
effective weapon both for determining the level of abuses and minimizing them
in the future is an intensive auditing program. That audits program has not been
adequate, at either the federal or the state level, is obvious from the following
chart from our foundation survey.

TESTIMONY BY MALCOLM L. STEEN, ATTORNEY, ROBERTS H HOLLAND

I. INTRODUCTION

The provisions of the Tax Reform Act of 1969 relating to private foundations
imposed a comprehensive body of law on these organizations for the first time.
The viewpoint of Treasury Department officials as to how the foundation pro-
visions would affect foundations' operations, at least from May 1969 to Septem-
ber 1971 while I was a staff attorney in the Office of the Assistant Secretary of
the Treasury for Tax Policy, was not too divergent from the views of State
attorneys general and the foundation community.

In general, the Treasury Department viewed these provisions as a set of rea-
sonable restrictions on foundation activities, accompanied by flexible sanctions
and penalties which are tailored to the extent of the violation. The self-dealing
and income distribution provisions of the Act are probably the most necessary
limitations placed upon the activities of foundations--they will affect the great-
est number of foundations and quantum of activities and were the proposals
most widely supported by the foundation community in 1969. Of course, the busi.
ness divestiture requirements and the restrictions on political and grant-making
activities will also have a substantial impact on foundations in the future.

In three areas, the foundation provisions of the Act vary somewhat from the
Treasury proposals of 1968-1969. First, Congress imposed a tax-of 4 percent of
net investment income, which will materially reduce the funds available for
charitable purposes. Second, the restrictions on political activities and grant-mak.
ing go well beyond Treasury proposals. Third, although the penalties in the Act
are more flexible than those in the 1969 House bill, although the violations can be
corrected in certain circumstances, and although sanctions are imposed on foun-
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dation managers only if they act willfully and without reasonable cause, they do
'not provide as wide a degree of flexibility as would the Treasury proposal, which
was not adopted, for equity jurisdiction in the court with regard to the imposi-
tion of penalties.

This statement deals primarily with the effect of taxes and penalties upon
foundation operations, activities, potential for innovation, and birth rate.

I. TAXES AND PENALTIES ON FOUNDATIONS AND MANAGERS

A. Taxee on self.dealing illustrate the statutory pattern
In 1950, amendments were made to the Internal Revenue Code setting forth

specific self-dealing transactions which were prohibited between certain classes
of persons and their foundations. Arm's-length standards were imposed with
regard to loans, payments of compensation, preferential availability of services,substantial purchases or sales and substantial diversions of income or corpus.
Sanctions were the loss of exemption for a minimum of one taxable year and the
loss of the charitable contribution deduction under certain circumstances.

The arm's-length standards proved to require disproportionately great enforce.
ment efforts, resulted in reluctance in enforcement because of the disparity be-
tween the sanctions imposed and the offense involved, and led to the encourage-
ment of extensive litigation. Thus, Congress found that pre-1970 law frequently
did not preserve the integrity of private foundations. Congress further found that
even arm's-length standards permitted use of a private foundation to benefit
improperly those who controlled the foundation. Section 4941, as added by the
1969 law, expresses the determination of Congress to prohibit self-dealing trans-
actions even on an arm's-length basis and to provide a variety and graduation of
sanctions.

If an act of self-dealing occurs, the first-level tax on the self-dealer is 5 percent
of the "amount involved" with respect to each act of self-dealing for each year
(or part thereof) from the date the act occurs until the self-dealing is corrected
or a deficiency notice is mailed regarding the transaction, if that is sooner. The
"amount involved" is the greater of the value of what the foundation gave or what
it received at the time of the self-dealing, except that in the case of excess com-
pensation paid for personal services to persons other than government officials it
is only the excess compensation which is the "amount involved."

The first-level tax is imposed, jointly and severally, on all disqualified persons
who participated in the act of self-dealing other than a foundation manager act-
ing only as such. This tax is imposed even if the violation is inadvertent, except
that as to a government official acting in his governmental capacity the tax is
imposed only if he knowingly participated in the self-dealing.

In addition, there is a tax of 21/1 percent on any foundation manager knowingly
participating in the self-dealing, unless the participation is not willful and is due
to reasonable cause. The tax may not exceed $10,000 in the aggregate for all man-
agers with respect to any one act of self-dealing, and they are jointly and sever-
ally liable,

A second-level tax of 200 percent of the amount involved is payable by the
persons on whom a 5 percent tax is levied if the act is not "corrected" (i.e., un-
done to the extent possible). If undoing is not possible, the foundation must be
made whole by being placed in a financial position not worse than that in which
it would have been if the disqualified person had been dealing under the highest
fiduciary standards. Correction must be made within a "correction period" begin-
ning on the date on which the act of self-dealing occurs and ending 90 days after
the mailing of, the notice of deficiency with respect to the second-level tax, ex-
tended by any period in which a deficiency cannot be assessed as a result of the
filing of a petition in the Tax Court or any other period which the Commissioner
determines is reasonable and necessary to correct the act.

A second-level tax of 50 percent of the amount involved is imposed on any foun-
dation manager who refuses to correct the act of self-dealing, but the maximum
tax is $10,000 in the aggregate for all managers with respect to any one act of
self-dealing and the liability of the managers is joint and several. The amount
involved for purposes of the second-level tax is determined at its highest fair
market value during the correction period.

The type of property involved, the complexity of the transaction, and the man-
ner in which correction may be accomplished may affect the amount of the taxes
imposed under the Treasury regulations.
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B. Specific problem# involving penalties upon foundations and their manager#
A brief selection of problems under the various foundation provisions will berve

to illustrate various beneficial or deleterious effects of the rules.

1. Self-dealing
An installment sale between a foundation and one of Its managers may Involve

a sale, a lomni, and a transfer to a disqualified person of the foundation's invomo
or assets. The question arises whether the manager should be taxed once or
more than once with respect to the same transaction. Such a self-dealing transac-
tion may also be covered by the provisions of section 41)45(d) (5), which penal-
izes any amount paid or Incurred by a private foundation for any purpose other
than a charitable purpose.

One possible position would be to Impose only one tax under a particular
Code section for a particular transaction, but to impose more than one tax on
the transaction if It is covered by more than one section of the Code. However,
perhaps it is too harsh to tax a transaction doubly even in the situation where
two different sections are involved. The question then remains whether the
Internal Revenue Service should have the option to choose that section which
will produce the highest tax or which has the lightest burden of proof. It is
probably too difficult for the regulations to prescribe detailed rules in this area,
and the Service should be accorded the discretion to choose the section which
it desires to use.

Another untoward consequence of the Act is that many transactions which
actually benefit a foundation are penalized because of the elimination of arm's-
length standards. For example, a transfer of real property by a disqualified per-
son to a private foundation is treated as a sale or exchange if the property is
subject to a mortgage which the foundation assumes or if it is subject to a
mortgage which a disqualified person placed on the property within the 10-year
period ending on the date of transfer. Thus, in the case of private foundations
such a transaction is prohibited rather than merely being limited by the bargain
sale rules of section 1011 (b).

2. Income distribution
The income distribution requirements imposed on foundations by the Tax

Reform Act should generally be considered beneficial, although certain draw-
backs are present. Although a large number of foundations have supported these
provisions, a majority of foundations will be forced to change their investment
and expenditure policies in order to comply with the new distribution rules. Some
foundations have already complained about these provisions and at least two
have attempted to get legislative relief.

The high distribution requirement is principally the result of testimony by
The Honorable Peter G. Peterson before the Senate Finance Committde in Octo-
ber 19069 when he was the head of the Commission on Foundations and Private
Philanthropy. He testified that foundations should be required to make annual
distributions to charity in the range of 6 to 8 percent of the fair market value of
their assets. The Commission's reasoning was:

The annual total return of a wide variety of balanced investment funds
over the previous ten years was about 9 to 10 percent. Allowing for an
annual rate of inflation of 2 to 3 percent, we felt that a payout of 6 to 8
percent wold permit a reasonably mavaged foundation to maintain its size
in real dollars.

It was the Commission's position, therefore, that "the only correct yardstick for
measuring investment performance is the total rate of return."

The final result was not totally in accord with the Commission's recommenda-
tion. The distribution rules of section 4942 require a foundation to spend the
greater of 6 percent of the fair market value of its pnrtfolio or all of its adjusted
net income, excluding long-term capital gains, on an annual basis. A definition of
income that excludes long-term capital gains represents a distortion of the
central intent of this provision, because "the income test will tend to cause
foundations to invest in growth stocks or other appreciating assets in order to
receive return in a form which is not 'Income.'"

Another problem concerning the distribution requirements involves the criteria
for changing the 8 percent standard from time to time. Code section 4942(e) (3)
sets forth the rule that the percentage distribution requirement for any taxable
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Yeiar beginning after 1970 shall bear a relationship to 6 percent which is compar-
able to the relationship which the money rates and investment yields for the
calendar year immediately preceding the beginning of the taxable year bear to
money rates and investment yields for the calendar year 1969. The regulations
should relate changes in the percentage distribution requirement to a standard
which will insure substantial philanthropic distributions but at the same time
will not fluctuate widely from year to year.

S. Lobbying and political activity

The rules relating to lobbying, political activities and grant-making by founda-
tions, coupled with the penalties under section 4945, seem on their face to Inhibit
foundations from participating in many fields of social concern and human
endeavor. For example, section 4945(e) prohibits a private foundation from niak-
Ing "any attempt to influence any legislation through an attempt to affect the
option of the general public or any segment thereof, . . . other than through
making available the results of nonpartisan analysis, study, or research." The
prohibition against an attempt to affect public opinion, rigidly construed, might
allow no room for the continuance of constructive work by foundations in the
fields of population control, ecology, the arts, public broadcasting, and the admin-
Istration of justice, to name but a few.

However, in this area as in others relating to program activities of foundations,
the regulations have interpreted the statute liberally, construing "nonpartisan
analysis, study, or research" to permit "examinations and discussions of broad
social, economic, and similar problems . . . even if the problems are of the type
with which government would be expected to deal ultimately." The regulations
proceed to state as follows:

Thus, the term "any attempt to influence any legislation" does not include
public discussion, or communications with members of legislative bodies or
governmental employees, the general subject of which is also the subject of
legislation before a legislative body, so long as such discussion does not
address itself to the merits of a specific legislative proposal.

Another ameliorative provision permits a private foundation to appear before,
or communicate with, any legislative body with respect to a possible decision of
such body which might affect the existence of the foundation, its powers and
duties, Its tax-exempt status, or the deduction of contributions to the foundation.
Thus, had this provision been in existence before 1969, it would have been clear
that foundations could have testified for or against the Tax Reform Act provi.
sons affecting them which were eventually enacted that year. The final Treasury
regulations make it clear that a foundation may Initiate legislation of this type
by communicating with a legislative body without first receiving a request from
the legislative body to do so.

The problems presented by the statute and its lack of clarity compound the
fact that the penalties on foundations and managers are Seemingly harsh, be-
cause the foundations and managers are deterred from acting in the gray areas
where the rules are unclear, However. as illustrated above, the final Treasury
regulations have considerably alleviated this deterrent effect by eliminating much
of the lack of clarity.

4. Liability to 8tatc pcnaltics

There is one further area of potential problems confronting foundation man-
agers. Regardless of whether a foundation or its manager is subjected to taxes
or penalties under the Internal Revenue Code as a result of a particular trans-
action, the scope of the manager's liability under state law is unclear. Such liabil-
ity varies from state to state, and there is very little developed authority at this
time after only about four years of experience under the Tax Reform Act of
1969. In any event, depending upon the state in which the foundation Is located
and the transaction occurred, state law may be yet another inhibiting factor with
respect to the foundation's creative instincts and natural areas of concern.

IIL EFFECT OF TAX REFORM ACT OF 1960 ON BIRTH RATE AND MORTALITY RATE OF
PRIVATE FOUNDATIONS

At the present time, an analysis of whether there has been a decline or in-
crease in the birth rate of foundations may be premature, as the Tax Reform Act
provisions have taken effect in the too recent past. However, some speculation has
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already been advanced to demonstrate that foundations are terminating in
greater numbers than before the Tax Reform Act and that fewer foundations are
being formed since the Tax Reform Act.

The reporting provisions and restrictions on foundations enacted in 1909 have
probably made it uneconomical for many very small foundations to continue their
operations. Thus, there has probably been an initial surge of foundation termina-
tions which will not continue beyond the next few years and which is not an
indication of a permanent trend. Many small foundations, instead of terminating
by distributing all of their net assets, have become affiliated with community
foundations or other public charities or have qualified as pass-through organiza-
tions. Other small foundations have developed economies of scale by engaging
with one another in various types of Joint service arrangements.

The Commission on Foundations and Private Philanthropy stated in 1909
that "contributions to grant-making foundations in the future will be discouraged
by provisions in the tax law-this because the provisions make contributions to
a grant-making foundation a less attractive prospect for a wealthy individual
than it has been in the past." It is true that the Tax Reform Act has provided less
incentive for contributions of appreciated property to private foundations, and
the limitation on foundation ownership of business enterprises appears greater
than necessary in order to insure that the donor will not use his foundation to
maintain control of his company. However, the foundation community seems
to be living quite well under the Tax Reform Act restrictions as interpreted by
the Treasury regulations, and the volume of complaints about the private founda-
tion provisions has considerably subsided in the past two years.

The Commission evaluates the 1969 Act as a mixture of blessings and burdens,
with blessings predominant. The report strongly endorses the self-dealing, in-
come distribution, reporting, and foundation manager penalty provisions. It
criticizes the 4 percent tax, the business divestiture rule, and the imposition of
taxes upon the assets of the foundation. However, the report itself recognize.4
that charity often suffers when foundation assets consist of stock with voting
control over a business enterprise, and there are exceptions in the Avt to many
(if the private foundation provisions which meet some of the Commission's
concerns.

The future birth rate of foundations will also be affected by whether the pri-
vate foundation rules introduced in the 196) Act will be extended by additional
legislation to encompass public charities as well. Although some changes affect-
Ing public charities may be merited, neither Congress nor the Treasury Depart-
ment has apparently reached any final conclusions as yet. As a general rule, the
discipline of public support has proved to be an adequate restraint on the activi-
ties of public charities. There is no clear need for such specific rules as the self-
dealing, income payout, business divestiture, and taxable expenditure rules as
are present in sections 4941 through 4945 for private foundations. The conditions
arising at law generally that the public charity's property be devoted to charitable
use will ordinarily be sufficient.

The principal concern with respect to public charities, as for private founda-
thins before the 1969 Act, is the Inflexibility of the present sanctions and the
consequence of loss of exempt status. The loss of exempt status Is not an appro-
priate sanction because it does not enforce the charitable use, on the basis of
which the deduction for charitable contributions and the exempt status of the
organization were previously allowed. It seems more appropriate, as was done
by section 509(b) in the case of-private foundations, by some means to lock all
.Aection 501(c) (8) organizations into charitable status. Similarly, it wolid be
desirable to permit small violations of the charitable use condition to be dealt
with by a lesser penalty than denial of exempt status. The net effect would be
that an organization, once determined to be legally organized as a charity for
federal tax purposes, could not thereafter escape the requirements of federal law
regarding administration of its assets for charitable purposes. In this manner,
too, there would be a substantially reduced incentive for private foundations to
convert to public charity status or otherwise to terminate in order to escape
the private foundation restrictions of the 1969 Act.

IV, EQUITABLE RUEBDZ8

The Treasury proposals of April 22, 1969 provided for specific sanctions for
each of the substantive rules, in the form of civil penalties against errant indi-
viduals and divestiture requirements against the foundation. Imposition of these
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specific sanctions was to be mandatory upon the finding of a violation. In addr-
tion, United States district courts were to be invested with a set of equity
powers sufficient to remedy any violation of the substantive rules in such a man-
ner as to insure no financial detriment to the foundation (including, but not
limited to, power to rescind transactions, surcharge trustees, and order account-
ings) and to preserve the assets of the foundation for charitable purposes (in-
cluding, but not limited to, power to substitute trustees, divest assets, enjoin
activities and appoint receivers).

In order to give the states a substantive right to enforce the prohibitions
against self-dealing, inadequate charitable distributions and improper business
interests, the Treasury proposed a rule which would have conditioned the
grant of exemption upon inclusion in the organization's governing instrument
of provisions requiring it to comply with the statutory standards. Old orga-
nizations were to be given five years to apply for exemption with amended gov-
erning instruments. Any organization which failed to apply in such manner would
have lost its exemption from the effective date of the legislation.

Equitable remedies, even as proposed by the Treasury Department in 1960,
were in addition to the specific sanctions and not in lieu of them. Thus, the
Treasury apparently recognized that specific rules were necessary in order to.
make more certain the types of activities which would be prohibited, while equity
powers in the courts would enable the sanctions to be tailored more closely to
the extent and magnitude of the violations. In light of the manner in which the
Treasury regulations have safeguarded foundation managers against the impo-
sition of taxes and penalties, and in view of the liberal interpretation which the.
regulations have given to violations of the private foundation rules, equity pow-
ers seem less necessary now than they did before the regulations were published.
Moreover, rescission of certain transactions is required under the Treasury regu-
lations, and state officials have been involved in the enforcement process by rea-
son of the governing instrument provisions, the procedures for correction of vari-
ous transactions, and the reporting and disclosure requirements imposed upon.
foundations.

V. CONCLUSION

The Treasury Department seems to be relying heavily upon the cooperation of*
the attorneys general and the foundation community in the years following the.
enactment of the 1969 law. Every effort possible has apparently been made in.
the regulations to provide for maximum flexibility within the statutory limits,
without any desire or purpose to limit the scope of proper foundation activities
in any way. The regulations have developed rules which offer more certainty, are-
conducive to better enforcement, and can be administered with greater assurance'
that they comply with Congressiorkal intent. The rules regarding taxes and penal-
ties on foundations and their managers seem to be both reasonable and consistent
with the continued viability of philanthropic endeavors.

Senator HARTKE. Senator Curtis.
Senator Cu ris. Mr. Chairman, I will make my questions brief.
I want to say that the statements presented this morning in the

main have confirmed my belief all along, I think the 1969 Tax Act
was the worst tax bill ever passed by the U.S. Congress, and I said
so at the time, and it was not only foundations but across the board.
It was anticharity from the beginning.

I voted against it in this committee, I wrote a minority report, I
voted against it on the floor, I refused to sign the conference report,.
I voted against the conference report. My only regret is that I only
had one vote to vote against the bill.

I concur with the criticism advanced.
I would like to ask Mr. Mawby what effect will the divestiture re-

quirements have upon Kellogg?
Mr. MAwBY. I think, Senator, it is clear from the evidence which

we have presented that the holding of Kellogg stock has been beneficial
to public charity because of both the rate of current return and the
appreciation in vlue, which has permitted the expanding program of
public activities of the foundation.
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The divestiture provisions of the law, of course, we are very familiar
with and very concerned about. Under the provisions of the transi-
tional period of the act, it has not yet been necessary for us to sell any
of our holdings. We are conscious of the divestiture provisions and we
will be operating in conformance with those.

But we would hope that those provisions might be modified as the
testimony has suggested this morning.

Our primary concern, however, is with the payout provision which
will require divestiture of our holdings. We feel that is not in the best
long-term public interest.

Senator Curais. You base that statement on the fact that timewise
divestiture has not caught up with you I

Mr. MAW1nY. Hasn't caught up with us yet; that is right.
Senator CuRTIs. In the bill the House sent over you had a 5-year

period.
Mr. MAWBY. That is correct.
Senator Cuixis. Which would mean about a year after they got the

regulation out.
But in general I think that is a very harsh provision. I think when

new foundations are created the individual or the company give that
which they have which is stock in their own company.

Mr. MAWBY. f think, Senator, a number of foundations have found
it necessary to sell their major holdings. Their experience has been
really that they have lost their shirt in this process, they have been
forced to sell stock and the impact in terms of the assets of the founda-
tions and their long-term viability in public benefit has been reduced
by this course, divestiture. 1 "

Senator CURTIS. And you have made a real contribution in your
tabulation, showing the effect the minimum distribution requirement
had in applying it to the years back.

Senator IARTKE. I thought there was a sincere effort made here, as-
far as I saw and what I participated in, to provide for some elimina-
tion of what appeared to be abuses in the administration of founda-
tions, not against foundations but abuses in the procedures and the
operation of the foundations to make them more responsive to public-
need.

Senator CURTs. Well, I guess we must have been listening to differ-
ent people.

Senator HArmri. I don't know who you listened to. I was in there
Senate hearings and I didn't hear that in the committee hearings.

Senator CtmTzs. At one point in the conference-
Senator HAirFKE I wasn't in the conference.
Senator Cums. I said this provision, if it remains will mean the

end of new foundations. The reply I got was "That is what we want.'
Senator HARKE. The reply from whom ?
Senator CURTIS. I am not going to disclose that.
Senator HAlrri If the accusation is made, it is only fair we have-

in other words, if these hearings are going to go out on the basis of
being anti. or pro-foundation, r think that the hearings have been es-
tablished for the purpose of trying to-

Senator Cmrris. I didn't say anything about these hearings.

23-812-73-14
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Senator HArrKE. For an assessment and oversight hearings basi-
cally at this moment of the 1969 law, and even in tile panels there is a
difference of opinion which has been expressed upon certain parts of
the legislation, which I think is not necessarily indicative of the fact
that they are profoundation, antifoundation, or pro anything, except
that that is their interpretation, which I think is fair.

I personally-
Senator Cvuris. Mr. Simon, I noted what you had to say about the

declining of the birth rate of foundations.
Professor Si3ro. Yes, sir.
Senator CtYr'is. The fact of the matter is it has laterally stopped,

hasn't it ?
Professor SiioN. I don't know that I can say it has stopped. I

must say that the information which was presented in my statement
is information that is inevital)Iy out of date already, that is, that the
latest, information I presented here was from a SUl)lement to the
cumulative list of organizations, and that supplement came out in
early 1973# and therefore l)rohably covered a period in 1972.

I (lo not know what has happened in the last year.
As of the end of 197'2, it wasn't stopped, ut it had slowed down

dramatically, the formation of new foundations had slowed down
dramatically.

If I may say there may be lawyers who represent foundations who
could provide more up-to-date information on what is happening
these days.

Senator CURTIs. Well, the statistical reporting is always a little bit
behind the fact in any field but the report I get from various law
officers, they are not creating any new foundations, just at a stand-
still.

Mr. Myers, I was very much interested in your discussion of the
(divstiture provisions.

Will you enumerate again just in very brief capsule what amend-
ments you would suggest to the law?

.Mr. MYERS. Well, there are three or four proposals. These are the
mildest amendments, I should say. They keep the statute alive but they
provide for flexibility. One would permit the foundation to prove that
that someone identified as a "disqualified person" for section 4943 pur-
poses so his stock is lumped with the foundation, is in fact not a dis-
qualified person or even an adverse person so that the situation dis-
qualified person's stock would not be counted in determining the
req uirements of divestiture.

The second would give the Secretary the essential power, under
rules which could be established, to extend the period of time with-
in .which divestiture is required because as I have indicated, it is per-
fectly clear that there will be many situations where the foundations
simply cannot comply because they cannot sell sell the interest. A third
propose which I think is very important, is that there should be liberal
transition rules with respect to divestiture in the case of foundations
coming into being or being funded, which are subject to the immediate
20percent limitation.

Senator Coirris. Extend the time?
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Mr. MYERS. That is right. If the basic rules had been applied as of
1969 many foundations would have found it impossible to comply
before 194.

Senator CunrIs. An absolute requirement would have been a lot of
fire.

Mr. MYERS. Yes, and I think I am particularly concerned about
foundations which have interests in small companies where develop-
ment of a market may be impossible.

Senator CURTIS. I think your suggestions are very good. It would
he my hope that not too much of the relief be granted, or at least not
be restricted to the discretion of the Treasury Department, not that
they would not be fair. I am sure they would intend to be fair, but I
am thinking of the smaller foundation, the donor with less property to
give and a less sophisticated group of talent to turn to to get those
ting done.MYS. I would agree completely because the case of the small

company and the small foundation, there will not be available the ad-
viop annd the sophistication that is otherwise available. I would agree
with you that the rules could well be more rigid in the sense of taking
itway from the Secretary discretion and where certain facts exist, pro-
viding an automatic extension of time.

I had one more comment.
I did propose one other suggestion in my written statement and

that which has to do with the question of self-dealing, in the case of
redemption by the company itself.

Under the present statute there is a transition period of 5 years
within which the company can redeem stock if the company is a dis-
qualified person without there being an act of self-dealing.

I think that this method of divestiture should be available beyond
that 5-year period and I would hope that the Congress would write a
statute that would permit that rather than cut it off in 5 years.

Senator CtmTIs. My recollection of the argument often heard in
favor of the divestiture was one where they contended that the founda-
tion was maneuvered for the benefit of the other stockholders.

Of course there were instances where that would not apply at all.
I had in mind one foundation which has done an outstanding job

where it was the sole owner of the business that paid every tax under
the sun, there could be no conflict of interest because there wasn't any-
body to benefit by the maneuvering of the foundation owned sto'k.

During that time I had a conference with some people identified
with another foundation that has done a most outstanding job. For
hospitals, new schools, and good causes, and I knew that tley would
be very materially affected by the divestiture requirements, but they
never mentioned it.

I asked them why. Well, they said we have an answer to it. We can
merge with a larger company and bring the percentages down. So,
while not every merger is against the public interest, but certainly the
Government itself should not be adding impetus to mergers of com-
panies and this is a good size company.

Mr. fymts. I can conceive that this pressure will exist. I know situa-
tions where that is the only solution.
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I might say that Professor Simon mentioned three reasons for the-
divestiture. Ife referred to competition, unfair competition, the fact
that foundations had a low-income yield and, of course, a diversion
of the interest of the management from the exempt functions of the
foundation.

Now, as far as competition is concerned, that cannot be the reason.
Since 1950 the foundations have been fully taxable on business.
ventures. I cannot see any competitive advantage whatsoever. As far-
as the low-yield problem is concerned, this -is settled by the payout
provision because it does not make any difference whether it is low in-
come or not, there is apayout required. So the only reason for the
statute must be the alleged diversion of interest from exempt func-
tion. As I have indicated, I understand the necessity of having an
absolute, flat percentage kind of a test, any other test is rather difficult
to administer. However, there should be flexibility within this test to
permit holdings which do not really contravene the intent of the.
statute.

Senator CuRTs. There is a vast difference between cumulating in-
come that could be disposed of-

Mr. MYERS. That is right-
Senator CURTIS [continuing]. And a requirement that forces a liqui-

dation of the corpus.
Isn't that right?
Mr. MYERS. Yes, sir.
Mr. MAWBY. While our main statement was on payout, as you wisely

sensed, we are very much concerned also with divestiture. We feel
that the evidence to date would suggest that serious consideration.
should be given to repeal of the divestiture provision, that those foun-
dations which have been involved in divestiture, as I have indicated,.'
have lost their shirts.

We do not feel that it is the best long-term interests of the public.
to continue-

Senator CURTIS. I don't think it is.
I think that the one type of abuse that it sought to deal with can

be dealt with in other ways.
Mr. MAWBY. Exactly.
Senator CURTIS. I would be the last person to contend that founda-

tions here and there have not done something wrong. I know of a par-
ticular one, where the foundation did own considerable company stock.
The manager of the company, the owner-manager picked up his phone
and called the manager of the foundation and told him to buy x num-
ber of shares of the company stock.

There were other ways to deal with such a case, it is covered very
clearly by the fiduciary requirements in the fairly dealing and so on.
But that was the category of evils that were cited in reference to the
need for divestiture.

But the act, I hope something can be done before the 5 years run.
Mr. Dressner, I want to make sure I understand your question.
Excuse me, I want to ask Mr. Mawby one more question.
How much tax did the Kellogg Foundation pay, the foundation,

on this new 4-percent taxf
Mr. MAWBY. About $880,000 this year.
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Senator CItrrrs. What would have been done with that if the tax
hadn't existed or had been in a lesser amount just to pay for the
servicing fee ?

Mr. MAWBY. Well, our policy is also to distribute all income so those
funds would have gone to grantees, universities, colleges, hospitals,
other eligible grantees in our fields of interest, which are health, educa-
tion, an agriculture.

Senator u-Curs. Mr. Dressner, do you now support the 4-percent
excise tax on foundations?

Mr. DESSNER. We do not support it at that level, Senator Curtis.
We are hopeful and I think we share the views that have been ex-
tpressed on the platform frequently in the last 2 days, the hope that
the lax could be leveled at a rate that would provide the IRS with the
fund that it needs to do a very thorough ongoing audit of the chari-
table field.

Senator CURTIS. Do you now support the 6-percent mandatory pay-
.out, which will reach 6 soon?

fr. J)RESSKNER. Senator, our position is thai we have no difficulty
in the Ford Foundation in meeting that requirement.

I think we are quite sympathetic, I should say think, we are quite
sympathetic to the concerns that have been expressed by other founda-
tions that have not been able to divest as we have been able to over the
lost many years.

In a recent hearing before the Ways and Means Committee there
were a number of, I am happy to report, complimentary remarks made
by Members of the House about the way in which we have divested
our Ford Motor Co. stock over the years. At one time we held 85 per-
eent, all nonvoting shares of the equity of that company. Today we are
(own to below 9 percent and by Decemlber 1974, when the act will com-
l)letely prohibit any further dealings between the Ford Foundation at
fair market value, between the Ford Foundation and Ford Motor Co.,
Ave-really hope to be wholly out of ownership of Ford Motor Co. stock
or certainly below the 2 percent.

Senator CRTIs. I am not asking how it applies to Ford, I am asking
you as a representative citizen here testifying, do you favor the manda-
tory payout requirements of the law ?

Mr. DREssNER. We certainly favor mandatory payout requirements
but we are very sympathetic to the concerns ot foundations that find
it difficult to meet the rate of payout as now prescribed and we would
certainly not oppose in any way a reconsideration by the Congress of
the payout requirements.

Senator CURTIS. Do you recommend it?
.Tfr. DRESSN ER. Senator Curtis, I would be speaking without the au-

thority of our board of trustees to say that on behalf of the foundation
I recommend it.

,.-- But I believe our board of trustees would be sympathetic to such a
review and even reduction.

Senator CrTIs. Do you now support the provision in the law re-
.qui ring divestiture?

Mr. DRESSNER. Well, we believe, Senator, that the-divestiture pro-
visions on the whole probably enable most foundations to divest in an
orderly way, but again, as you pointed out yesterday, there are thou-
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sands of foundations, and in particular instances, perhaps many, I
would assume there are some foundations who would have difficulty
with even the present divestiture provisions.

I certainly share the recommendations that John Holt Myers has
made this morning that there should be some liberalizing of some as-
pects of those provisions.

Senator Cuanis. Do you support the present provisions of the law
with respect to gift of appreciated property to a foundation?

Mr. DRnSSNER. I would1ike to see a change there, Senator Curtis.
Thus, assuming again Congress continues to support the idea of

private philanthropy, I would- like to see a change that would permit
appreciated securities to be given to established foundations without
the present "penalties," in a sense, in the law against doing that.

Senator C-urns. I am glad to get your further elaboration on these
points because I got a totally different view of your contention when
you opened by saying the law is working well.

Mr. DRESSNER. Well, you see--
Senator Curris. I don't think it is working well, I think it is creat-

ing havoc with most of our foundations. I just cannot understand
how it could be contended the law is working well.

Mr. DRESSNxE. Senator Curtis, I do want to attach a proviso to my
statement. I was asked to address particularly, in the way our panel
was organized, the program restrictions and my comments were ad-
dressed very particularly to those restrictions.

There is no doubt in my mind that there are some changes that
could be made advantageously in other provisions of the law which
other panelists addressed and which you have now asked me about
more specifically.

Senator CirmTs. Well, I do not think that the actions of the Con-
gress should be measured by those things that a large foundation like
Ford could survive under.

Mr. DREssNR. I agree with you.
Senator Curris. I think that is what happened and I think that was

an element in the 1969 deliberations.
Mr. Disszrn. I agree with you wholeheatedly on that point. I want

to add for the record over these last few years when we have often
been the center of inquiry, the Ford Foundation, because of additional
administrative staff, has been able to attend to these kinds of prob-
lems and study them.

We have often been the center of inquiry on the part of smaller
foundations who have come to ask for assistance in interpretation of
this or that section of the law and I certainly agree that small and
medium size foundations are probably having considerable difficulty,
and certainly the kind of administrative costs in some cases that are
penalizing charitable objectives.

Senator CuRTis. How much stock did the Ford Foundation own in
the Ford Co. at the end of its fifth year?

Mr. DmzssNER. Well, I don't have that,-
Senator CURTms. It was a sizable amount?
Mr. DRESSNER. Yes; and, as I say, we began with ownershbin of a

large number of shares outstanding at that time. In the beginning 85
percent and then we had the large public offerings in the early years
and gradually divested.
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Senator CURTIs. That was more than 5 years after?
Mr. DRESSNER. Yes, sir.
Senator CURTiS. What would have happened to the value of Ford

stock in the hands of others if there had been a 5-year divestiture
requirement?

14r'. D)nF,SNER. Well, I really do not address that question with any
authority but I am sure-

Senator CURTIS. I think you owe it to the other foundations to carry
on their battle a little bit.

That is all, Mr. Chairman.
Senator HAlr=E. All right, let me ask a question here of this

panel.
You know, I suppose that I am just naive enough to believe that

maybe foundations are still not without some sin, especially since we
live in a human world in which infallibility is not the hallmark of allactivities, and in the announcement of these hearings I said therewould be two panels on this day. The first panel will discuss the effectsof the Tax Reform Act of 1969 on the operation and support of private
foundations. I think to a great extent you have done tat, including
consideration of whether any areas of abuse remain.

You certainly have done that.
Now, are you that prejudiced in your viewpoint that there are no

abuses in the foundations whatsoever, or did we get the wrong group?,%fr. DRF,SSNER. One of the things that hasn't happened yet insofar
as the Tax Reform Act in 1969 is concerned is the thorough-going
audit that I am certain all foundations are going to be subjected to.
I can recall prior to the Tax Reform Act tle last audit of the. FordFoundation was a 3-year audit covering 2 of our fiscal years prior to
the Tax Reform Act. So it is quite possible that--not necessarily
at the Ford Foundation not with the scrutiny that we have made ofevery grant since the Tax Reform Act-but abuses may be uncovered
here and there.

Senator HARTKE. I just address this to all of you.
Mr. DRnssNER. I'm sorry.
Senator HARTKE. No, no. Here is the proposition as I see it.Whether Senator Curtis is right or wrong at this moment is one ofthe problems we are having these hearings about, and he is certainly

entitled to his views and he evidently has them. But that is not my deep
concern. If I am correct, and you said that I was correct this morning,
there is at this time still a feeling in the general arena of the public
marketplace, that the foundationsare not performing all of the things
they. should in the interest of the general welfare. I think maybe it
would appear much more objective if there had been a look at some
of the abuses, or am I just to assume that there are no abuses left in
foundations?

Mr. M1Awiy. As the administrator of one foundation I did notunderstand that I was invited here, by the subcommittee to testify on
foundation abuses. There was nothing in the invitation extended only
10 days ago or in the agenda provided to us which suggested I com-
ment on that topic. We work hard at our business of doing a good jobas a foundation. There is no way in which I would have available to
me such information.
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I assume that if the subcommittee is interested in the question of
.possible abuses in foundation operations

Senator IIARTKE. You are not interested?
Mr. MAWBY [continuing]. Then there may be experts drawn for

that purpose. Of course I am concerned with this topic. I share ex-
actly the concern you have that private foundations should in fact do
an outstanding job, but I have no actual'basis on which to give testi-
amony. As for the Kellogg Foundation, our intent is to operate in
.accordance with the highest standard of philanthropic management.

We have been audited-. We were very much impressed with'the audit
by IRS representatives. They issued no change reports. We are proud
of that fact. We are doing our best to operate in the spirit and the
]etter of the law and I assume that I was asked to come before the sub-

.committee in that context.
Senator HARTKE. May I ask you to come here and talk about the

legislation and maybe you people are not concerned about your public
image or what people think of you, and that is the indication I get
from what your statement is, that you really don't care what the pub-
lic image of you is.

Mr. MAWBY. We care very much.
Senator HARTK0'. You are inviting much more severe action. In

• other words, if we are going to have to go ahead and do all of the
work for you, that is fine.

Let me just be very specific to you. I had to draw a question, the
only question I asked of the entire panel was addressed to you, and

* you left an impression, quite honestly, that somehow Mr. Kellogg out
of the graciousness of his heart had not really saved much taxes. That
was an impression I do not want to leave unchallenged. If he gave the
same amount today, how much tax would he, have avoided?

Mr. MAWBY. I presume the tax rates now are substantially different.
Senator HARTK1. You mean you do not know?
.Mr. MAWiY. No. We will supply that for the record for you. We

will put that in the record for you.
Senator HARTKE. Let me say, and I say this in kindness, it is this

type of evasion of the issue upon which we are trying to deal with,
because if we are all going to come here and say the foundations are

oinqg everything except you have done too much to the foundations,
tein it is a one-sided operation.

r. MAWaY. I am awfully sorry if I have creatd-
Senator ItARTKE. You d(n't ,have to be sorry about anything, you

can do anything you want to, it is a free country.
Mr. MAwny. But you apparently have misInterpreted my position.

I do not regard myself as an expert on the administration and affairs
of all of the foundations in the country. I regard myself as a competent
foundation administrator representing one of the foundations that is
trying its best to do a very responsible job in fulfilling its role. I un-
d(rztand from the invitation you extended to me just 10 days ago that
I came in that context to share with you some of my concerns as a
responsible administrator.

To the extent that there may be abuses, I would share the concern
that those should be corrected and I assume that the appropriate regu-
latory authorities would be knowledgeable about those abuses and
would be taking appropriate action.
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I frankly, sir, in the fulfillment of my responsibilities have not pur-
sued that particular area.

I am very much concerned about the apparent negative image which
so many people have of foundations. It is unfortunate that such im-
presions are based upon rare examples and isolated instances, gen-
eralized through the media and by unsubstantiated public statements.
I think many of the provisions of the Tax Reform Act of 1969 were an
overreaction to exceptions to the general picture of foundations'
philanthropic activities in this country. So I very sincerely say I share-
your concern for the highest concept of philanthropy and the highest
standards of philanthropic operation.

Senator HARTKE. Since you do not refer to any others except Kel-
logg, which I did not understand that you people were going to do. I
expected you to reflect your own association but I did expect a little
bit deeper.

The "Ture report says the tax savings allegedly realized by those
establishing foundations are in all likelihood very small. How much
arA the tax savings ?

Mr. MAWBY. I would have to refer, Mr. Chairman, to the details of
the Ture report I and we have submitted a copy of that report as part
of the record.

Senator HAIRTRE. We will make it by reference.
Mr. MAWBY. I will check on that and provide that detailed infor-

mation, Mr. Chairman.
Senator HARJTRE. You don't have it there?
I don't think you are going to find it. That is what worries me

about submitting it later.
Mr. RIDDELL. We promised to submit to you a copy of the report

for the record together with the testimony of the panel on family
foundations before the Committee on Ways and Means of the House
this spring. We ask that this testimony be made a part of the record'
in this hearing.

Senator HAiITKE. The would be appreciated.
[The Ways and Means testimony referred to follows. Hearing con-

tinues on p. 260.]
Mrs. GMRIFFITHS [presiding]. We are very pleased to welcome the panel on

family foundations. Will you please introduce yourselves and proceed as you
choose.

PANEL CONSISTING OF IT. LAWRENCE FOX, MODERATOR: RAYMOND
B. ONDOV, THE HORMEL FOUNDATION MINNESOTA: RUSSELL 0.
MAWBY AND JAMES W. RIDDELL, THE KELLOG FOUNDATION.
MICHIGAN; WILLIAM BALDWIN. THE KRESOE FOUNDATION. MICI-
GAN; LANDRUM R. BOLLING, BYRON P. HOLLETT, AND THOMAS J.
LYNCH, LILLY ENDOWMENT, INC., INDIANA: THIOMAS C. THOMPSON.
JR., THE MacLELLAN FOUNDATION, TENNESSEE; ALLYN BELL ANDI
JOHN B. HUFFAKER. THE PEW MEMORIAL TRT7T, IENNSYLVANIA;
AND BOISFOUILLET JONES, THE WOODRUFF FOUNDATION,
GEORGIA

Mr. Fox. Madam Chairman and members of the committee, I am II. Lawrenee
Fox, Washington, D.C., and I am acting as moderator with the following founda-
tions who are represented as shown above.

For purposes of brevity, only four of our group will testify; however, all are-
available for answering questions of the committee.

Since our primary concern is with the minimum distribution rule as enacted
by the Tax Reform Act- of 1969, our testimony will be restricted to section 4942

' The Ture report was made a part of the official files of the subcommittee.
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of the Internal Revenue Code. However, we would like to state that we concur
with the position of the Council on Foiudations regarding section 4940, discussed
by Dr. Goheen, that the excise tax should be eliminated or, in the alternative,
reduced to a rate which would equal the audit costs.

Dr. Boiling will testify on the role of foundations In America, Mr. Boisfoulilet
Jones will discuss the erratic application of section 4942, Mr. Allyn Bell will
testify on the difficulties associated with the minimum distribution rule based on
current value, and Dr. Mawby will conclude our testimony with a statement
concerning the ultimate impact of the minimum distribution rule.

'The testimony being given is supported by a study entitled "The Impact of the
Minimum Distribution Rule on Foundations" by Dr. Norman B. Ture. That study,
as well as a detailed submission, Is submitted for incorporation Into the record.

Mrs. GRIFFITHS. Without objection, It will be so incorporated Into the record.
Mr. Fox. Thank you.

' Incidentally, one of your members previously suggested an in-depth study by
your committee concerning the performance of foundations. The Ture report
,:should help to facilitate such a study,

Our first witness is Dr. Landrum B. Boiling, executive vice president of the
Lilly Endowment. He will testify on the role of foundations in America, Dr.
Boiling.

STATEMENT OF LANDRUM R. BOLLINo

Mr. BOLLING. Madam Chairmanand members of the committee, legislation con-
cerning foundations, we assume, Is or should be directed toward making sure
that they contribute the greatest possible benefits to society, now and into the
future, and that all real and potential abuses by and through foundations should
be eliminated or prevented. With those purposes we agree.

Before I proceed with the statement I have prepared I should like to make a
brief reference to certain portions of the testimony given Just before noon by
Mr. Waldemar Nielsen as having very good relevance to the statement I want
to make and the philosophy out of which I speak.

Mr. Nielsen spoke about the fact that, despite our widespread public declara-
tion in support of pluralism and volunteerism, a great many of our private col-
leges and universities, cultural organizations, and charities are today hanging
on the ropes. Inasmuch as I am Just completing 15 years as president of a small,
church-related college and am Just beginning my new assignment as a founda-
tion executive, I know firsthand the reality behind that statement. To the extent'
that thbse private, voluntary associations and institutions go under-and they
ean survive only with expanded voluntary, private giving--the services they now
render will, In most cases, have to be picked up by governmental bodies and In-
evitably at greater expense than ever before.

As a college president In past years I have urged upon Members of the Con-
gress ideas strikingly similar to the one advocated by Mr. Nielsen this morning;
namely, a modest but forthright tax credit to encourage the widest possible par-
ticipation In support of charitable organizations for the strengthening of volun-
teerism in our pluralistic society. That kind of idea in no way contradicts the
ideas I want to present concerning foundations.

At the heart of the case for thO existence of foundations is the role they play
in encouraging and sustaining a great variety of voluntary associations that serve
the health, education, religious life, social welfare, scientific advancement, and
cultural enrichment needs of the American people.

A summary of some of the programs supported by Lilly Endowment will be
illustrative of the things foundations are now doing.

Since the founding of the Lilly Endowment In 1937 we have operated In three
broad fields: Education, community services, and religion. In education we have
made grants to a great variety of colleges, universities, and schools-both for
their general support and for the Improvement of their programs, their faculties,
their teaching methods, and their facilities.

As a former college teacher and as one who has served for 15 years as a college
president. I can say that many educational institutions would not have survived
lind It not been for the nutuai support provided by foundations and, Just as Im-
itortant. the Incentive RtImulation for giving to education by many other organiza-
tinns and Individualq that was triggered bi fonrIution challenge grants. Foln-
dat'ns now nrovidp more than one-fifth of the total alft sunport of most colleges
and universities and stimulate a considerable part of the rest.
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In community services Lilly has made grants to a great number of social
agencies, institutions, government units, and churches to develop and carry on
child care centers, programs to combat juvenile delinquency and drug abuse,
rehabilitation of released offenders. aid to the retarded and handicapped, housing
renewal, and economic development in inner city slums. We pioneered in support
of the street academy project for high school dropouts in Harlem, a program that
has spread across the Nation, with the backing of a number of other foundations.

In the field of religion we have provided support for a wide range of theological
seminaries and religious education programs for Protestant, Catholic, and Jewish
institutions from coast to coast. We have been particularly concerned to support
ecumenical youth programs and lay retreat centers.

Other foundations emphasize aid to medical services, to the arts, to scientific
research, to conservation, and to many other worthy causes.

The record of Lilly Endowment and of other foundations provides convincing
evidence of the value of the broad range of social benefits provided by the activi-
ties supported by foundations. This, I take It, is not seriously in doubt. What
appears of ten to be at issue, however, Is this question:

"Wouldn't it be better if the Government put foundations out of existence,
confiscated their assets, and then undertook to do with tax moneys most of the
things foundations and voluntary associations they support do with contributed
funds?"

Or put more gently, more often, is the suggestion that foundations might be
phased out of existence slowly, painlessly, and over a period of years and that
the formation of new foundations should be discouraged. Somehow, society
is supposed to benefit by the adoption of such a policy. It is our considered judg-
ment that some of the existing and some of the proposed regulations affecting
foundations, whether by intention or not, if carried out over a period of relatively
few years, will in fact, eliminate a number of foundations entirely and will cer-
tainly discourage the formation of new ones.

To weigh the meaning of such policies I think it important to refer again to
this fact-that much of the greatness of America call be explained on the basis
of tiese characteristics: our pluralism, our voluntarlism, and third, the flexibil-
ity and decentralization of our social and political Institutions. Foundations to-
day play a significant role in sustaining those great characteristics of American
society.

Foundations are not and should not be regarded as playthings of the rich,
and by law should not be allowed to be. They are agents for performing vital pub-
lie purposes on a voluntary basis and with the use of privately accumulated
funds. They make possible a variety of approaches to dealing with complicated is-
sties. Foundations are not only needed nQw, they will be needed far into our
future.

Foundation represent not special privilege to be tolerated only until they can
be conveniently killed off and buried-as seems sometimes to be suggested-they
are an integral, significant part of the underpinning of a free, vigorous society
of great pluralistic diversity. They are essential to the continuation of our Amer-
ican tradition of voluntarsm.

it a time when liberals and conservatives, Democrats and Republicans. can so
often agree on the wastefulness, inefficiency, and dehumanizing bureaucratization
brought on through overly centralized, top-down, governmental approaches to
many complex problems, we need a reaffirmation of the role of voluntarism and
of the foundations in helping to build a truly human society and on catalyzing
many divergent grassroots approaches to our problems and social needs and in
stimulating expanded giving for these purposes.

On many details of the law and the regulations governing foundations men and
women of honesty and goodwill will differ. But we appeal to you not for some
grudging concession to some supposed special privilege for foundations but for a
positive determination to see to it that foundations, within the most scrupulous

.observance of the highest standards of honesty, integrity, and social responsibil-
Ity, can do their important work for the public good to the very best of their
capabilities and over the long future.

Their ability to function over the long future will undoubtedly be affected by
such provisions of the law as the 6-percent payout requirement. Had the 6-percent
rule been in effect when Lilly Endowment began operations in 1938, and had gifts
of additional capital been provided exactly as they were provided, Lilly Endow-
ment's assets would have been so substantially reduced that It would, of course,
not have been able to make from Income anywhere near the additional more than
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$70 million grants Lilly Endowment in fact did pay out between 1964 and 1972.
The Lilly Endowment record can be paralled by numerous other foundations. Yet,
in the long run, it may well be that the greatest danger from the 0-percent pay-
out provision will come in the discouragement of the formation of new founda-
tions.

We urge you to take into account the fact that the pluralism and diversity of
American society extend even into the foundation field. For some foundations, at
some times, a certain payout rate may be both justified and easily managed. Yet
for others at another time such regulations could, as other witnesses will show,
destroy those foundations or severely curtail their ability to perform the very
public services that they are supposed to perform. Efforts to force diversification
of foundation holdings to fit some arbitrary percentage standard are similarly
debatable, as I can demonstrate from Lilly Endowment's experience so far with
diversification.

In your own wisdom you will undoubtedly weigh all these factors and come to
responsible conclusions. We can only ask that you get all the facts and come to
your decisions in the light of a positive commitment to the ongoing value of the
role of voluntarism in American life and to the establishment and maintenance
of a pattern of law and administrative regulation under which foundations can
continue to live and can maximize their contribution to society over time.

Mr. Fox. The next member of our group testifying is Bolsfouillet Jones, presi-
dent of Emily & Ernest Woodruff Foundation and managing director of the
Lettle Pate Evans Foundation, Inc., and the Joseph B. Whitehead Foundation,
all of which are based in Atlanta, Ga. He will discuss the adverse effect on
charity by the application of section 4942.

Mr. Jones.
STATEMENT OF BOISFOUILLET JoNES

Mr. JONES. I am also vice chairman of the Southeastern Council of Founda-
tions with some 80 foundations in the Southeast as members.

As a prelude to my schediuled remarks, I respectfully request permission of
the committee to insert in the record a statement from the council prepared by
Its executive director.

Mrs. GRIFFITHS. We are going to have to vote and we don't have much time.
We will be right back.

[A recess was taken.]
Mr. Fox. Madam Chairman, whenever one testifies before a committee we as-

sume there will be a difference of opinion but we have never, never blown a com-
mittee out of the room just as we did. I had Just introduced Mr. Jones, I will
let him take up his statement.

Mr. JONES. Madam Chairman, to pick up the continuity, and I assume the
recess was on the committee's time and not ours-

Mr. CONAiBLE. You did not blow us out of the room; somebody rang a bell on us.
Mr. JONES. Madam Chairman and members of the committee. I am also vice

chairman of the Southeastern Council of Foundations with some 80 foundations
In the southeast as members. As a prelude to my scheduled remarks, I respect-
fully request permission of the committee to insert in the record a statement
from the council prepared by its executive director, Mr. Charles Brooks.

Mrs. GwvFITIts. Without objection, it will be admitted.
Mr. JONES. Before setting forth the legislative history concerning section

or 4942, I would like to define the requirements of the provision; that is, private
foundations must make annual distributions in the amount of the greater of
either their earned income or a fixed percentum of their Investment assets.

The rationale behind this novel concept was to insure that current distribu-
tions are sufficient to Justify any tax benefit donors might receive from their
contributions, and to prevent private foundations from growing indirectly by
investing in the stock of companies which retained most of their earnings and
thereby delaying Indefinitely charitable expenditures commensurate with the
value of their assets. In order to avoid this delay of benefit to charity. section
4942 requires private foundations to make annual distributions at a prescribed
level, even If an Invasion of capital would be needed to do so.

Many commentators have found this approach objectionable, not only be-
cause it mandates an encroachment on capital, but also because many private
foundations that are currently able to support major charitable programs are
only to do so because their assets have been historically invested to provide a
reasonable appreciation In value as well as a fair current return.



217

Nevertheless, for purposes of this presentation, the group has assumed that a
foundation's total rate of return is the sum of dividends, interest, and capital
gain, realized and unrealized, divided by the market value of the assets. Also, it
should be unmistakably clear that none of the group is philosophically opposed
to the concept of a minimum annual charitable distribution, but rather is con-
cerned with the method of determining such a distribution as set forth in sec-
tion 4942; and even if that method of determination were acceptable, the 0-per-
cent rate should be reduced.

Moving now to the legislative history, the minimum distribution rule has its
origin in the "1965 Treasury Report on Private Foundations" submitted to the
Committee on Ways and Means. That report espoused the theory that there
should be a correlation between the immediate tax benefit to foundation donors
and the time of foundation grants or benefits to charity. However, it also noted
that the income of assets held by foundations should be on. a parity with other
tax-exempt entities such as colleges and universities. Also, it stated that the
retention of capital by foundations is Justifiable.

The report concluded that a reasonable income equivalent would be in the
range of 3 to 3 percent. Thus, it is obvious that the report did not intend to
require foundations to distribute to charity an amount that would require di-
minution of corpus as section 4942 clearly requires.

The first hint that the minimum rate proposal as adopted in 1909 might be
above the 3-to 3 .percent level appears in former Secretary of the Treasury
Fowler's statement to Congress on December 11, 1968, when he used an example
which assumed a 5-percent income equivalent. This example was apparently
the basis for the Committee on Ways and Means adopting a 5-percent minimum
payout. mThe Senate Finance Committee accepted the 5-percent level introducepd
by your committee. It appears that no examination of this high rate was made
because of the testimony to that committee by Mr. Peter G. Peterson who sug-
gested that a proper rate of return for foundations would allow such entities to
pay out between 6 and 8 percent annually.

On December 6, 1909, Senator Percy in a floor amendment which was passed,
raised the level from 5 percent to 0 percent, which was accepted by the confer-
ence committee. Senator Percy explained his action was based mainly on the
Peterson report. Thus, the 6-percent payout requirement represents a 100-percent
increase the minimum initially proposed by the Treasury, and, in addition, it is
premised upon and reflects the inaccurate conclusions of the Peterson report.
This harsh Judgment is well documented by some examples:

In the case of the Emily and Ernest Woodruff Foundation, its qualifying dis-
tributions during the years 1939-72 were approximately $114 million. If a 6-per-
cent annual payout requirement had been in effect since 1939 and the foundation
had distributed Just enough each year to meet the requirements, its aggregate
distributions would have been approximately $92 million, or approximately $22
million less than the amount actually paid out for this period. However, because
mandatory invasions of capital would have been required to meet the 6-percent
standard during some of these years, it is estimated that the present value of
the foundation's assets, approximately $261 million as of December 31, 1972.
would have been reduced to approximately $188 million, a decline of almost 30
percent; and that the current income at the 1972 level of the foundation, p3.2
million, would have been reduced to $2 million, a decline of more than 331
percent.

The same figures for the Joseph B. Whitehead Foundation are even more ar-
resting. In that instance, total qualifying distributions for the years 1940-72 were
$15 million, whereas the 6-percent annual payout requirement would have neces-
sitated distributions of $16 million. Admittedly, almost $1 million would have
been paid out for charitable purposes over this 3-year period if the mandatory
distribution rule had been in effect, but the cost to the foundation would have
been staggering.

For example, on December 31, 1072, the market value of its assets was appro-
proximately $93 million, whereas those assets would have been reduced to ap-
proximately $32 million, and its current income of $1.3 million would have been
reduced to $350,000 by the 6-percent payout rule. In other words, the asset shrink-
age to provide that $1 million additional payout over 32 years would be slightly
more than $01 million, and the loss of almost $1 million of current income in.
dicates that the differential, if indeed there was one, would be made up in ap-
proximately 1 year.
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[The statement of the Southeastern Council of Foundations follows:]

STATEMENT OF CtHARLES S. ROOKS, EXECOUTIVE DIRECTOR, SOUTHERN COUNCIL OF
FOUNDATIONS

INTRODUCTION

This statement Is presented to the Committee on Ways and Means in order to
acquaint the members of the Committee with some important developments in
the foundation world since the passage of the 1969 Tax Reform Act and to
recommend certain important revisions In that Act. This statement is submitted
by the Executive Director of the Southeastern Council of Foundations with the'
approval of the Southeastern Covucll's Board of Trustees. While it should not be
taken as% a statement of each individual member of the Southeastern Council, the
views presented herein are based on the Executive Director's discussions with
a large majority of the Council's membership and with a number of other founda-
tion executives in the Southeast. I have restricted my remarks to foundations in
the Southeast simply because that is the region represented by the Southeastern
Council of Foundations and the region with which I am most familiar.

FOUNDATIONS IN THE SOUTHEAST ARE COMPLYING WITH! THE TAX REFO4-H ACM OF 1909

I believe that foundations in the Southeast are making sincere and unqualified
efforts to conform to the guidelines of the 19069 Tax Reform Act. It will, of
course, take time for foundations to absorb and implement all aspects of the
regulations which the Internal Revenue Service is issuing under this Act, but
foundations are making a whole-hearted effort to understand these regulations
and adapt their operations to them. If any non-compliance has occurred, I believe
it has been unwitting and will be of a very temporary nature.

DEVELOPMENT OF THE SOUTHEASTERN COUNCIL OF FOUNDATIONS INDICATES THAT
FOUNDATIONS ARE CONCERNED WITH KEEPING ABREAST OF GOVERNMENT REGULA-
TIONS AND IMPROVING PHILANTIIROPIO ACTIVITIES IN THE REGION

One of the significant developments in the foundation world since the passage
"of the 1969 Tax Reform Act has been the creation of the Southeastern Council
of Foundations, That foundations want to learn about and comply with the new
legislation and to improve the quality and effectiveness of philanthropic or-
ganizations in this region is evidenced by the growth of this association.

The Southeastern Council was created in 1970 by a group of foundation e.--.
ecutives and trustees in that region who believed that foundations needed to be
in closer communication with each other and needed to'develop better liasion
with public officials.

The founders believed that a regional council, closer to the "grass roots" of
the foundation world, would be an effective way to promote these goals. More-
over, such an organization could encourage a more concentrated and systematic
attention to the region's problems. By serving the interests of southeastern
foundations and stimulating their participation in organized efforts to improve
philanthropic activities, the Southeastern Council can provide a helpful supple-
iment to the Council on Foundations and other programs organized on a national
basis.

From the beginning, the Southeastern Council has devoted large parts of its
meetings to analyses of the 1969 Tax Reform Act and to discussions of the ad-
ministrative practices necessary for complying with the Act. The meetings have
jilso included sessions on how foundations can improve their general operating
procedures and more effectively meet the needs of the region and the general
society.

As of March 26, 1973, seventy-nine foundations have joined the Southeastern
Council. Over forty per cent of the foundations with assets of more than $1
million in the states of Alabama, Florida, Georgia, Mississippi, North Carolina,
South Carolina, and Tennessee have already become members. Additional mem.
bers are anticipated as a result of efforts begun in February to acquaint other
foundations in the region with the purposes of the Southeastern Council. Actu-
ally, the Council already reaches a greater number of foundations than its mem.
bership roll would indicate, since a single executive or trust officer who manages
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several foundations may choose to take out only one membership. Furthermore,
the members of the Southeastern Council recently voted to add the states of
Arkansas, Kentucky, Louisiana, and Virginia to those mentioned above, and the
Council reasonably expects that a number of foundations In these new states will
seek membership during the next few months. (A list of the Southeastern Coun-
cil's members Is attached.)

In the fall of 1972 the Southeastern Council opened a full-thne executive office
In Atlanta, and the services it provides its members have been expanding since
that time. The general goals of the organizations are:

To facilitate communication among foundations.-Through conferences, pub-
lications, and Its role as the center of an information network the Southeastern
Council promotes better communication among foundations, so that they can
discuss common problems, learn from the experiences of one aonther. orranit,
for coordinated action when needed, consider joint support for projects, and in
general, improve the state of philanthropy in the Southeast.

To maintain liaison with State and National governments.-The Southeastern
Council informs Its members of legislative activities affecting foundations and
assists members in developing appropriate communication with public officials.

To promote among the public a better understanding of foundations.---The
Southeastern Council tries to inform the public of the Important contributions
which foundations make to this society. The Council also tries to keel) its mem-
bership informed of public attitudes towards foundations and philanthropy.

To provide services to foundations.-The Southeastern Council notifies its
membership about IRS regulations and other pertinent governmental actions and
informs its members of any important developments in ,the general field of phi-
lanthropy. Through conferences, publications, and consultations, It assists mem-
bers with administrative, legal, financial, and program concerns.

CONGRESSIONAL AND PUBLIC VIEW OF FOUNDATIONS MUST BE BROUGHT UP TO DATE

It is crucial that Congress and the general public fully appreciate the effect of
the 1969 Tax Reform Act and the manner in which private foundations are
operating under it. A few foundations In the past abused the public trust in-
herent in the tax exempt status they enjoyed, but it should be recognized that
the 1909 law effectively eliminates the possibility of such abuses now. Further-
more, it should be pointed out that the great majority of foundations never have
engaged in such abuses and are seriously concerned that tax-exempt organiza-
tions operate not only legally but in the most effective manner possIble to serve
the public interest. Many foundations have objections to the 1969 Tax Reform
Act, but these are primarily directed toward provisions which are considered to
be actually detrimental to the best interests of philanthropy in this country.

NEED FOB PRIVATE PHILANTHROPY 18 INCREASING

Ilrivate philanthropy has played an important role in the development of this
nation, and the contribution of private foundations has been a prime ingredient
in this. There appears to be no lessening of the need for such philanthropy. Tie
costs of many institutions and programs partially or wholly supported by chari-
table contributions are Increasing. Many of these programs could not continue if
foundation support were decreased or cut off. At the same time, the federal
government seems to be reducing its commitments in many areas of social wel-
fare. Foundation and other private philanthropic assistance is needed to main-
tain some of the important programs which are now threatened with drastic re-
ductions in government support. It is also important that foundations support
of innovative ideas and techniques be continued so that future government pro-
grams can build upon the discoveries and experiences of these experimental
efforts.

The philanthropic role of foundations Is needed for other reasons as well.
Foundations represent the only certain source of support for charitable needs
In the future. Whereas both individual philanthropy and government programs
presently contribute far more in dollar terms than foundations to the society's
needs, the future commitment of individuals or the future priorities of govern-
mental budgets can not be predicted with any certainty. By their very nature,
foundations can be of continuing assistance in meeting the nation's charitable
requirements. Furthermore, foundations can provide the quickest response to
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changes In che country's needs. It takes considerable time to educate large num-
bers of inJividuals about new philanthropic needs, and the creation and im-
plementation of governmental programs are long and complicated processes.
But foundations can react quickly to new and unforeseen problems.

Foundations are also valuable to the society because they provide a variety
of viewpoints about the nation's problems and the appropriate responses to these
problems. This multiplicity, along with their flexibility of operation, Is an in-
valuable resource in a modern society in which government inevitably tends to
become larger and more monolithic. Foundations are vitally needed if a healthy
,pluralistic society is to be maintained In this country.

-CONTRIBUTIONS OF FOUNDATIONS BELONGING TO THE SOUTHEASTERN COUNCIL OF
FOUNDATIONS

Although they represent only a portion of the foundation philanthropy in
the Southeast, the charitable contributions made by members of the Southeast-
era Council of Foundations illustrate something of the importance of founda-
tions In this region. Over $05 million were granted by seventy-four members of
this Council in one year. (Most grants referred to were made in 1970, but the
data on some of the foundations covers at least part of 1971.)

Over three-fourths of this $6.5,000,000 was granted to Institutions and pro-
grams within the southeastern region. About one-half the funds was contributed
to education, primarily higher education, including grants for endowment,
construction, faculty and administration improvement programs, scholarships
and loans, and special research programs. Approximately one-fourth of the
total funds granted by these foundations went to the field of health. mainly
for support of hospitals, but also for programs In medical education, rehabilita-
tion, research and public health. Around fifteen per cent of the grants was given
to such programs as child welfare, youth agencies, recreation programs, assistance
to the handicapped, community funds, community development, and social
agencies. The remaining grants were distributed mainly to programs. In the
fields of religion, science, technology, humanities, and the arts.

CONGRESS SHOULD NOT DISCOURAGE PRIVATE PHILANTHROPY

Because of the important contributions of foundations, it would be contrary to
the national interests for Congress to place unnecessary constrictions on the
role which foundations play in this society. This is not to suggest that those
provisions of the 1969 Taz Reform Act which are needed to prevent abuses of
the tax-exempt privilege should be abolished. Such protections of the public
interest are certainly legitimate, and foundations have no quarrel with this
principle. Certain aspects of the present law are not needed for this purpose,
however, and In fact have a harmful effect on private philanthropy and thus on
the public interest. In particular, the minimum pay-out requirements should
be lowered and implemented over a longer transitional period, the four per
cent excise tax on foundations should be eliminated or substantially reduced, and
the differential In deductibility of an individual's contribution to private founda-
tions and his contribution to other charities should be removed.

RECOMMENDATION 1 : LOWER THE MINIMUM PAY-OUT REQUIREMENTS ON FOUNDATIONS
AND ESTABLISH A LONGER TRANSITIONAL PERIOD FOR MEETING THESE
REQUIREMENTS

The minimum pay-out requirements of the 1069 Tax Reform Act have a sur-
face appearance of benefitting charity, but. in fact, the long-run consequences are
quite the opposite. There is no quarrel with the principle that the resources of
foundations should be used for charitable purposes; this obviously Is the purpose
of their existence. The present law, however, is written in such a way as to
destroy some foundations and to discourage the creation of new ones. For
many foundations the concept of minimum investment return is In effect a
means of forced liquidation. The assets of these foundations do not yield re-
turns equal to the demands of the law, and these foundations may be forced to
use part of their corpus to meet the pay-out requirements. While this hns A
marginal benefit to charity at the very beginning, the overall effect is to reduce
the resources of these foundations year by year and gradually eliminate the
benefits to charity which would accrue If the foundations could retain their
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original principal fund and be required to spend only Income or the equivalent
at a reasonable level.

Foundations have the alternative, of course, of divesting themselves of low-
yield assets and investing in what promises to give a higher return. The presently
established levels of the minimum investment return are nevertheless unreason-
ably high, since a prudent investor in today's market cannot reasonably expect
consistently to earn enough to meet this requirement and thus avoid pay-outs
from corpus.

While maintaining the principle that foundations should use their resources for
the full benefit of charity, Congress should reduce the current minimum pay-out
requirements to a level which is not out of line with the reasonable expectations
of prudent investors. Congress should also revise the law to allow foundations
a longer transitional period to meet these requirements, so that a foundation can
carefully and more efficiently make-whatever changes may be necessary In its
portfolio.

The assets of some foundations are largely in growth type securities whose cur-
rent yield is relatively low. If the foundations are forced to trade large amounts
of these securities In a hasty manner, the market value of the securities will be
depressed. This would reduce the value of the foundations' assets and thereby
reduce the resources available to charity, not to mention the adverse effect on
other holders of these securities who have no relationship to the foundation.

Congress recognized the need for a long transitional period in which founda-
tions with excess business holdings can divest themselves of some of these hold-
ings in an orderly manner. The much shorter transitional period of the minimum
pay-out requirements, however, is forcing some foundations with excess business
holdings in closdy-held low-yield corporations into the kind of hasty divestiture
which Congress recognised as under able.

UCOOMMNDATION 2: ZXDUC3 THE FOUR PERCENT EXCISE TAX

There are several legitimate objections to the four percent excise tax. Founda-
tions, of course, do not suggest that they should not be audited, but this ta which
was designed to raise revenue that would reimburse IRS for the cost of such
audits, actually produces far more income than is used for this purpose.
Since the law also requires foundations to pay out all of their income, the effect of
this excise tax is to reduce the amount of a foundation's income going to char-
itable purposes and Instead to divert this money to the government through the
excise tax. At the very time that charitable contributions are needed more
than ever, this tax takes away millions of dollars from charities. Unless one
could convincingly argue that this money is used more effectively and efficiently
for the country's needs by channelling It through the government's bureaucratic
processes rather than by transferring the funds directly to a charitable program,
then it clearly is contrary to the national interest to reduce charitable contri-
butions of foundations with this tax. One might also add that it is Inequitable to
single out a particular type of tax-exempt organization for such taxation.

RFCOMMENDATIONS 3: REMOVE THE DISCRIMINATORY VARIATION IN DEDUCTIBILITY FOR
INDIVIDUAL CONTRIBUTIONS TO CHARITIES AND CONTRIBUTIONS TO FOUNDATIONS

Tile Ipresent law allows an individual to deduct up to fifty percent of his ad-
Justed gross income for contributions to public charities, but lie can deduct no
more than twenty percent for contributions to foundations. Contributions to
foundations should Ibe treated in the same fashion as donations to public char-
ities. A foundation, in effect, is an endowment for support of a number of char-
it!es year 1by year :aecordling to chalnging needs. It would be more rational,
therefore, to allow an iii(liv'llfal s15 much tax reduction for a contribution to a
group of charities, by vvay of a foundation, as for a contribution directly to a
single charity. As indicated above, one of the real valus of foundations, which
shield h- supported rather than undermined, Is that they represent an assured
.011.1re of charitable sul))ort for future needs. Certainly there is a need for
charity now. hit the law should also acknowhdge the nteed for future support
and encourage ititutions which can be counted on to provide this suplport.

Mr. Fox. Our .wxt ineInber is Allyn Bell. president of the Glenniede Trust C).,
trustee of the Pew Memorial Trust, Philadelphia, Pa.
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STATEMENT OF ALLYN BEL

Mr. BElL. Madam Chairman, honorable committee members, chapter 42 of
the Tax Reform Act of 1969 promulgated a new concept in regard to private
foundations; that is, instead of regarding those who had transferred their funds
to a charitable trust as persons to be held in public esteem, the attitude seemed
to be that these persons were probably up to nefarious tax schemes warranting
elaborate safeguards. The implication somehow was that the Treasury was
being cheated. However, the so-called protection which has been afforded tile
Treasury operates to punish many foundations and their charitable beneficiaries.

The requirement of distributions to charity as a rate of 6 percent of the cur-
rent market value of the foundation's assets, confronts foundation managers with
difficult decisions that do not necessarily relate to the well-being of charity. For
example, many foundations hold all or substantial portions of the original gifts
from their founders. This condition is often consistent wth the founders' ex-
pressed desires as set forth in the declaration of trust, and, more importantly,
the investment performance of the donated holdings have justified continued
retention rather than venturing into unknown territory through diversification of
investments.

As a- required rate of distribution, the 6 percent is not realistic, Value Line
Investment Survey, which studies 1,400 dividend paying stocks on a year-round
basis, expects that over the year dividends of 8.6 percent will be paid when
measured against recent market prices. Using this as a measuring stick, it can
be seen that most foundations would thus be forced to reduce principal assets.
They would have to make up the difference up to 6 percent.

Obviously, this serves charity today but also obviously reduces charitable
distribution for the next year and subsequent years. You have already seen the
perfect examples of this conclusion, the Emily and Ernest Woodruff Foundation
and the Joseph B. Whitehead Foundation, which Mr. Jones described and the
same is true for all of the foundations of this group.

Assuming that the 6 percent rate was in effect since creation, these results
Occur. There is a slight increase in annual giving coinciding with a dramatic re-
duction of corpus, because the minimum investment return rule is expressed as
a fixed percentage of the fair market value of the assets held by a private founda-
tion. Often this fair market value is established by a public market, as in the
case of common stocks of companies listed on a national stock exchange. In
these instances, the traditional indicia of value is the public's expectancy of
future earnings. Therefore, increased current earnings by the companies involved
produce a proportionately greater increase in traded value, necessitating a greater
investment of principal to comply with the payout requirement.

An example would be foundations holding the common stock of a single com-
pany which is traded on the New York Stock Exchange. Because this company
has enjoyed good management and a highly favorable earnings pattern over the
years, it frequently trades at a multiple of more than 40 times earnings on the
market.

In 1972, this company reported earnings of $3.19 a share on its outstanding
stock, and when those earnings were announced on April 5, 1973 its stock closed
at a value of $137.50 a share. If this per share value is multiplied by 6 percent,
the rate is $8.25 a share. Clearly when a company earns $3.19 it is hard for a
foundation to pay out $8.25.

When this figure is compared to the earnings per share of $3.19, it becomes
apparent that the payout requirement is more than 260 percent of the current
earnings of the company, indicating that a foundation owning this sound invest-
ment can never expect dividends to equal the payout requirement which is tied to
the investing public's high regard for the value of the stock.

Obviously, not all stocks sell at such a high price earning ratio. In fact, In
today's economy with stock selling at 15 to 16 times annual earnings rates, no one
can expect dividend rates to exceed the 3.0 percent average set forth in the Value
Line Investment Survey. That is true because most companies, if they are to
grow and remain financially sound, must limit their dividend distributions to a
maximum of 50-60 percent of earnings. Many companies, such as the extractive
industries, are forced to retain larger portions of earnings to underwrite explo-
ration and development programs. Likewise, other groups, faced with constant
heavy drains for research and development costs, must limit their dividend pay-
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ments to small percentages of annual earnings in order to provide funds for
expanding operations. Thus, many sound companies cannot pay out enough divi-
dends to support a 6-percent payout requirement for foundations.

Prices which investors will pay for shares in our companies usually reflect
an evaluation of the future earning capacity of the company, both short- and
long-range. The nature of the operation and the romance in its future will deter-
mine the general range of market prices, but these are always subject to varying
degrees of Influence from the outside factor at work in the marketplace; war or
peace, inflation, cost of living, foreign trade balances, foreign exchange rates,
cost of money, and so on and on. This explains why many foundations managers
choose to stay invested In the companies they know best.

Now matter how the problem is stated, under the 1969 Tax Reform Act, foun-
dations must tap their capital resources for the difference between the required
distribution rate of 6 percent and their actual cash Income. This is unfortunate
for foundations and bad for charity.

In addition, the trustees in so doing may be required to take actions contrary
to the desires of the donors as expressed in original trust documents. Surely such
a policy will discourage future donors and strikes at the credibility of all tax in-
centives. Moreover, the retention of such assets has generally been highly advan-
tageous to charity.

There are other problems that may not be obvious regarding a distribution rule
assessed on current value. Among these the monthly valuation requirement con-
sumes time and attention that is nonproductive of charitable benefit. Foundation
managers find themselves viewing investments like a speculator concerned with
short-term market trends rather than with basic soundness of an investment. The
short-term trend is not important to the long-term investor and his attention to
underlying value is the area of legitimate Interest. Instead, we see the current
formula attaches such importance to current values that It cannot help but be
diversionary.

Thank yor very much.
[Mr. Bell's prepared statement follows :]

STATEMENT o ALLYN BELL

Chapter 42 of the Tax Reform Act of 1969 promulgated a new concept in regard
to private foundations, i.e., instead of regarding those who had transferred
their funds to a charitable trust as persons to be held in public esteem, the atti-
tude seemed to be that these persons were probably up to nefarious tax schemes
warranting elaborate safeguards. The implication somehow was that the Treasury
was being cheated. However, the so-called protection afforded the Treasury oper-

---- tes to punish many foundations and their charitable beneficiaries.
The requirement of distributions to charity at a rate of 60% of the current mar-

ket value of the foundation's assets, confronts foundation managers with difficult
decisions that do not necessarily relate to the well-being of charity. For example,

-many foundations hold all or substantial portions of the original gifts from their
founders. This condition is often consistent with the founders' expressed desires
as set forth In the declaration of trust, and, more importantly, the performance
of the donated holdings have Justified continued retention rather than venturing
into unknown territory through diversification of investments.

The 8% is not realistic. Value Line Investment Survey indicates that 1,400
divident-paying stocks will pay an average of 3.6% in dividends in the next twelve
months when measured against recent (early March) market prices. Using this as
a measuring stick, it can be seen that most foundations would thus be forced to
reduce principal assets. Obviously, this serves charity today but also obviously
reduces charitable distribution for the next year and subsequent years. You have
already seen the perfect examples of this conclusion, the Emily and Ernest Wood-
ruff Foundation and the Joseph B. Whitehead Foundation. The same is true for
all of the foundations of this group.

These results occur, slight Increase in annual giving coinciding with a dramatic
retention of corpus, because the minimum investment return rule is expressed
as a fixed percentage of the fair market value of the assets held by a private
folindetion. Often this fair market value is established by a public market, as
in the case of common stocks of companies listed on a national stock exchange.
In these Instances, the traditional indicia of value Is the public's expectancy of
future earnings.
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Therefore, increased current earnings by the companies involved produce a pro-
portionately greater increase in traded value, necessitating a greater invasion
of principal to comply with the payout requirement. An example would be foun-

Sations holding common stock of a single company which is traded on the New
ork Stock Exchange. Because this company has enjoyed good management and

a highly favorable earnings pattern over the years, it frequently trades at a
multiple of more than 40 times earnings on the market. In 172, this company
reported earnings of $3.19 a share on its outstanding stock, and when those
earnings were announced on April 5, 1973, its stock closed at a value of $187.50
a share. If this per share value is multiplied by 6%, the rate is $8.25 a share.
When this figure is compared to the earnings per share of $3.19, it becomes
apparent that the payout requirement is more than 260% of the current earnings
of the company, indicating that a foundation owning this sound investment can
never expect dividends to equal a payout requirement which is tied to the invest-
ing public's high regard for the value of the stock.

Obviously, not all stocks sell at such a high price-earnings ratio. In fact, in
today's economy with stock selling at 15 to 16 times annual earnings rate, no one
,an expect dividend rates to exceed the 8.6% average set forth in the Value Une
Investment Survey. This is true because most companies, if they are to grow and
remain financially Sound, muAt limit their divided distributions to a maximum
of 00-6Q% of earningR. Many companies, ouch as the extractive industries, are
forced to retain larger portions of earnings to underwrite exploration and devel-
qpment programs. Likewise, other groups faced with constant heavy drains for
rwesa and OevlopWme~t comts, mtwt limit their dividend payment to small per-
centages of annusi earninnp in ordar to provide ftds for expanding operations.
7atus, mapy sound companies :p esnot pay out enauip dividends to support
4 6% payout

Prices which investors will pay for shares in our companies usually reflect an
evaluation of the future earning capacity of the company, both short and long
range. The nature of the operation an# the roxiince Wu its future will Oetermine
the general range of market prices, but always subject to varying degrees of
influence from the outside factor at work in the market place; war or peace,
inflation, cost of living, foreign trade balances, foreign exchange rates, cost of
speney, and so en and on. This explans why many foundatioa manaWe choose
to stay invested in the companies they know best.

No matter how the problem is stated, under the 1969 Tax Reform Act, founda-
tions must tap their capital resources for the difference between the required
distribution rate of 6% and their actual cash income. This ii unfortunate for
foundations and bad for charity.

In addition, the trustees may be required to take actions contrary to the desires
gt tke donors as expressed in original trust documents. Surely such a policy will

courage future donors and strikes at the credibility of all tax incentives.
Moreover, the retention of such assets has generally been highly advantageous to
charity.

There are other problems that may not be obvious regarding a distribution
rule based on current value. First, the monthly valuation requirement consumes
time and attention that is nonproductive of charitable benefit. Foundation man-
agers find themselves viewing investments like a speculator concerned with short-
term market trends rather than with basic soundness of an investment. The
short-term trend is not important to the long-term investor and his attention to
underlying value is the area of legitimate interest. Instead, we see the current
formula attaches such importance to current values that it cannot help but be
diversionary.

Second-and probably most important-is the problem associated with han-
dling grants. Foundations typically have some sort of application submission
and screening process before final action and these preliminaries are time con-
suming for both the charity and foundation. It is difficult for the foundation
and the charities it supports not to have a fairly concrete and fairly long-term
concept of the required distributions. It is unfair to a potential grantee to en-
courage an application when his likelihood of success is remote, and it is un-
fair to the grants committee not to have an adequate selection of applications.

hus, fluctuating levels of required distributions are inefficient for both the ap.
plicants and the trust.
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An example will illustrate the problem. Lst me asmume that a foundation ha
divided income of $1 million and Investment management expenses of $0o00,
so it has $970,000 to use for chOity out of Income, If the corpus is $25 million,
the minimum distribution of 0% would be $1,600,000 so corpus must be Invaded*
in the amount of $W0,000.

The next pear the stock market takes a different view of the stock and it Is
valued t A million, while dividend income remains constant. This meas
minimum distributions rise to $2,100,000 and the corps invasion more than
doubles to $1,130,000.

A staff established to process applications for $1,500,000 will be inadequate
for 42,100,000; likewise, the expectations of charity built on a year when $2,100,-
000 Is distributed will not be met when a lower year follows. One of the fre-
quent challenges to the foundation is to engage in new and Innovative activities.
This means fuller exploration of the nontraditional applications and probably
a longer time between application and grant. At any rate, the fluctuating mini-
mums--particularly at an unrealistic level-will obviously be counterproductive
to any desire to get into fields requiring greater attention per application. This
serves to prevent foundation managers from being efficient and frustrates the
objectives of foundation grants.

Mr. Fox. The final member of our panel is Dr. Russell Mawby, president of
the W. K. Kellogg Foundation, Battle Creek, Mich. He will conclude our testi-
mony with the statement concerning the ultimate impact of the minimum dis-
tribution rule.

STATEMENT OF lRUSSELL .MAWHY

Mr. MAWBY. Madam Chairman, members of the committee, as the final spokes-
man, my responsibility is to Illustrate and summarize the conclusions of this
group. For this purpose, I will use the experience of the Kellog Foundation, since
we are representative of the group of foundations subscribing to this statement.

Our founder, Mr. Kellog, realized a total tax benefit (income, gift, and estate)
of less than $500,000 on gifts of $45 million which today have a total fair market
value of approximately $576 million. The total of these assets are maintained on
behalf of the Foundation in two separate portfolios, which we refer to as "Kel-
logg" and "Diversified." The Kellogg portfolio consists entirely of Kellog Co. stock
with a value of $529 million. The Diversified I)rtfolio consists of stocks, bonds,
and other Interest-bearing investments and has an approximately value of $47
million. Through the years, Kellogg has consistently outlerformed the Iiversi-
fled portfolio which is used to measure the merits of diversification.

A principal contention reflected in the Peterson report was that the portfolios
of private foundations had not produced the rate of return thought to have been
produced by mutual funds. By any measure of return, our group of foundations
has outproduced mutual funds for the period covered by the Peterson report
and has continued to do so since. For example, In the last 7 years the Kellogg
Foundation's Income, because of the foundation trust's holdings in the Kellogg
Co., has continued to be substantially greater than it would have been had Its
Income been derived entirely from diversified Investments. The increase in income
for 1973 over 1907 was 66.5 percent for the Kellogg holding as compared to an
increase of 12.8 percent on the foundation's diversified portfolio. It is evident that
the sale of Kellogg and the diversification of fnnds would result In a lower return
to charity over the years.

Not only was the Peterson report Incorrect In regard to performance, but Its
premise that a pegged payout requirement would be good for charity Is also
wrong. For example, had the minimum distribution rule been In effect at 6 per-
cent from 1934, when the trust consisted of 221,000 shares of Kellogg stock, with
a then market value of $38 million the following would have occurred:

1. From 1934 through 1972, the trust made an actual distribution of $203 mil-
lion, and had the minimum distribation rule been applicable, distributions of
$243 million (or an Inerease of $40 million) would have been made;

2 To meet the payout requirement, the trust would have had to sell the
equivalent of 9 million shares with a market value of $215 million: therefore, the
trust's holding would have been reduced to a market value of $22 million; and
thus

8. The short-term higher return to charity of $40 million would have cost
$215 million In corpus value, thereby reducing the current size of the trust by
almost 50 percent. Further, for 1973, the distribution from the reduced assets
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Would have been only $10 million rather than the $20 million which will In fact
•M, distributed.' Within 8 years of experience under the 1969 law, there has been time to exam-
*Ine how section 4942 will operate to undermine overall foundation grants, and
there has been the opportunity to further examine the assumptions of the Peter-

'son report. For this purpose, the foundations subscribing to this statement have
'had an Independent study prepared by Dr. Norman B. Ture. The findings and
conclusions of that report, as briefly summarized In Its own language, are as
follows:

(The findings and conclusion follow:]
First, any minimum distribution rule which Ignores the foundation's rate of

return will have a highly differential, discriminatory and possibly capricious im-
pact on foundations and on their long-term oapaoity to support charities..

Second, the (Peterson Commission] contention that the Investment perform.
ance of foundations is relatively poor Is based on 4nadequate information and
inappropriate statistical measures; the records of foundations for which data
was available in the prepartion of this report certainly do not support this
contention.

Third, no sound evidence was advanced (by the Peterson Commission] to
support the view that the allegedly poor investment performance of foundations
is related to the concentration of their investment assets.

Fourth, it is neither realistic nor reasonable to assume that a minimum dis-
tribution rule will result in significant increases In the rate of return on founda-
tion investments.

Finally the (Ture] report concludes that the tax saving allegedly realized
by those establishing foundations are, in all likelihood, very small. Foundation
distributions to charity have represented a sizeable amount of benefits relative
to the foregone tax revenues.

The Peterson Report assumed that the charitable services which a foundation
normally supports will not rise in cost any faster than the general rate of Infla.
tion and for that purpose aistimed a rate of inflation of 2 percent. The report's
assumption is wrong, for it completely disregards the fact that the organiza-
tions supported by foundations have little possibility of significant gains in
productivity.

From the foregoing, two things are apparent: One, the underlying premise of/
the 6-percent minimum distribution rule is predicated upon false assumptions.
and two, this rule must be changed If private foundations are to continue to serve
their function in the support of charitable undertakings.

If this is not done, it is clear that the principles set forth in the Peterson report
and incorporated In section 4042 will progressively Impair the effectiveness of ll
foundations and even eliminate many of them, to the detriment of society.

If private philanthropy is to continue its historic contribution to American life,
changes In the current legislation are necessary. We urge your adoption of such
modifications to insure that our society will continue to benefit from the con-
structive activities of private foundations.

Thank you.
Mrs. GRIPFITHS. Thank you very much, Dr. Mawby.
(The statement of the council and report previously referred to follows :]

STATEMENT OF THE PANFJ, ON X FA.Y FOUNDATIONs. RglPRje5NTING THE HORMEL
FOUNDATION. THE KEI.Loo FOUNDATION, THE KRgsG FOUNDATION, LruY Eq-
DOWMENT, INC., THE MACL .LAN FOUNDATION, THE PEW MZMOaIAL TausT, AND
THE WOODRUFF FOUNDATION

. INTRODUCTION

As a group we support the action taken by the Congress In the Tax Reform Act
of 1969 to eliminate certain abuses previously associated with certain founda-
tions. And. we strongly endorse the efforts of Congress to assure that Founda-
tions operate properly in the public Interest. We recognize then that the abuses
of some Foundations necessitated corrective action, both to provide safeguards
against the recurrence of those abuses and also to reassure the public that con-
tinned tax exemption for foundations would serve the national Interest. On the
other hand, we were concerned that corr etion of such abuses through undue
and unnecessmry restrictions might well be a disservice to that public interest if
legitimate foundation operations were curtailed thereby.
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Now, we are concerned because two of the rules adopted In 1909 unduly re-
strict legitimate foundation activities and, accordingly, urge that each of them
be re-examined and changed. The first rule is the imposition of the 4% excise tax
on net investment Income of private foundations, and the second is the require-
ment that the annual distributions of private foundations must be at least
equal a certain percentage of the current value of their investment assets (here-
inafter referred to as the "miniaumr distribution rule").
A. Section 4940, 4% exciee tax.

This Committee proposed a tax on the investment income of private founda-
tions in 1909 for two reasons. First, it was thought that private foundations ought
to help share the cost of government in light of their ability to pay. Second, It was
felt that vigorous and extensive administration would be required to provide
appropriate assurances that private foundations will promptly and properly use
their funds for charitable purposes and that these foundations ought to bear the
cost of this audit activity.

The Senate Finance Committee recommended the tax as an audit fee to re-
imburse the government for the cost of examining the finances and activities of
private foundations.

Whether the ultimate rationale adopted by Congress was based on the ability
of private foundations to pay part of the cost of government or the desirability
of imposing an audit fee on private foundations, it is clear that the Imposition of
this tax singled out private foundations from all other tax exempt organizations,
each of which presumably has an ability to pay, and each of which must ulti-
mately be audited by the Internal Revenue Service. A more serious objection to
the tax, however, is the fact that It directly reduces the funds available for dis-
tribution, thereby placing the ultimate burden for the tax on those charities
which would otherwise receive the funds involved as grants.

We know of several Instances in which the audit tax is almost twice as much
as the total expenses of oiwating the Foundation, and others in which the audit
fee is equal to the operating expenses of the Foundations.

Under the circumstances, we urge that the necessity for this tax be re-examined
critically and eliminated or drastically reduced, since the rationale behind it is
questionable and since the tax is borne by charitable beneficiaries who are least
able to pay it and have heretofore been accorded an exemption from both direct
and indirect taxation.
B. Section 4942, the minimum distribution, requirement.

Of more serious concern to this group is the requirement that private founda-
tions pay out a fixed percentage of their investment assets each year in pursuit
of their charitable activities. The rationale behind this novel concept was appar-
ently, one, to insure that current distributions were sufficient to justify any tax
benefit donors might receive from their contributions, and two, to prevent private
foundations from growing indirectly by investing in the stock of companies
which retained most of their earnings and thereby delaying indefinitely charitable
expenditures commensurate with the value of their assets. In order to avoid this
delay of benefit to charity, Section 4942 requires private foundations to make
annual distributions at a prescribed level, even if an invasion of capital would be
needed to do so.

Many commentators have found this approach objectionable, not only because
it mandates an encroachment on capital, but also because many private founda-
tions that are currently able to support major charitable programs are only able
to do so because their assets have been historically invested to provide a reason-
able appreciation in value as well as a fair current return.

Nevertheless, for purposes of this presentation the group has assumed that a
foundation's total rate of return is the sum of dividends, Interest, and capital gain
realized and unrealized, divided by the market value of the assets." More impor.
tantly, it should be unmistakably clear that none of the group is philosophically
opposed to the concept of a minimum annual charitable distribution but rather is
concerned with the method of determining such a distribution as set forth in
Section 4942 and even if that method of determination were acceptable, the 6%
rate should be reduced. In short, this group knows that Section 4942 as enacted
in 1969 is detrimental to charity and the well being of this nation.

I This is the definition submitted to the Semite Finance Committee by Mr. Peter 0.
Peterson, Chairman of the Peterson Commission. testifying before the Senate Finance
Committee on H.R. 13270 on October 22. 1069 (Cf. Report. P. 74.).
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C. Poundatiot are important to Amelft
Part of the development of this nation has occurred at the Instigation of

private foundations. Any status which affects the existence of such foundations
Is bound to have an effect on the future of our country. This group is convinced
that Section 4942 has the potential for the elimination of foundations, and accord-
ingly, the potential for altering the country's future. Tlis last conclusion is ironic
Once It Is clear that the purpose for enactment was not to banish foundations
from the country but to insure present and future grants to charity in relation-
ship to tax benefits, If any, enjoyed by foundation donors. We attribute this de-
layed, but certain, death sentence and ultimate harm to the country to the un-
founded conclusions of the Peterson Report which were presented to the Congress
in 1969.

I. T.II SUDSTANTIVE PROVISIONS OF StOnlON 4042

A. Legislative history
1. The concept of Section 4942, minimum distribution rule has its origin In the

1965 Treasury Report.'
The 1965 Treasury Report proposes a minimum investment return on the

theory that there should be a correlation between the immediate tax benefit to
the donor and the time of the benefit to charity.

The Report proposes two changes in the law to prevent the delay in benefit to
charity. First, private foundations would be required to devote all of their net
income to active charitable work on a reasonably current basis. Second, the
Report provided for a minimum investment return, which It terms an "income
equivalent formula."

It Is apparent that the Report in attempting to place those foundations with
low-yielding assets on "a parity with foundations having more diversified port-
folios" did not intend to create a situation whereby al or most foundations would
be required to dispose of their capital. Since fir states that retention of capital
is generally justifiable, the 6% payout in Section 4942(e) cannot be justified
in light of this Report. Rather, it is apparent that it merely intended to upgrade
the payouts of those foundations with minimal income" and to prevent a "s1g-
nitleant lg" betwee-n the time of the tax benefit to the donor and time of benefit
to the public. The Report proposed to solve this time lag by two provisions, one,
a reasonably current distribution of all realized income (with the exception of
long-term capital gain), and two, an income equivalent formula.

The Report states that "the income equivalent should he comparable to the yield
on investment funds held by comparable organizations---such as'universitles.
. . . Based upon existing market conditions it would appear that a reasonable
Income equivalent would be in the range of three to three-and-one-half percent."
Thus, It Is obvious that the Report did not intend to require foundations to have
such a high rate of return that It would be necessary to eat Into its capital as
Section 4942 clearly requires. Supporting data for the Report established that
approximately 90% of foundations had ordinary income of less than six percent
of their fair market value. Copies of the relevant tables published In the 1905
Treasury Report are attached as Appendix A.

The first hint that the minimum return proposal Is adopted in 1969 might be
above three or three-and-one-half percent, appears at page 301 of Secretary
Fowler's statement to Congress on December 11, 1968. In Illustrating the opera-
tion of the minimum payout requirement, Fowler states: "For example, assuming
a five percent income equivalent. . . ." (Emphasis added.)

2. Ways and Means Committee Report (Page 25).' The Report on the Commit-
tee of Ways and Means gives the following as its "general reasons for change"
in existing law.

"Under present law, If a private foundation invests in assets that produce no
current Income, then it need make no distributions for charitable purposes. As a
result, while the donor may receive substantial tax benefits from his contribu-
tion currently, charity may receive absolutely no current benefit. . . . A gradua-
tion of sanctions designed to produce current benefits to charity is provided."

* Troapury Department Report on PrIrato Foundittlons isued on Februnrr 2. 1985.
submitted to the Committee on Ways and Means, H.R. Doe. No. 54-8.3, 80th Cong.. 1st
Ses. 11965).

a jbib.,qp. 14. C.6. 87.4 H.R. Pep. No. 41-1. 910t Cong.. lot Svcs. 25 (1909).
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8. Treasury Statement to sentwe Fin noo Oommiftee.--In the Treasury state-
ment to the Senate Fiance Committee, Edwin S. Cohen expressed support for
the bill as passed by the House including the five percent minimum investment
return.' The Senate Finance Committee passed the provision substantially as It
passed the House.

4. Pero$# Amendment.-The bill was amended on the Senate floor by Senator
Percy. His amendment raised the minimum Investment return from five percent
to six percent. Senator Percy stated that this increase was based on the Peterson
Commission. The Peterson Commission recommended a minimum Investment
return of six to eight percent. It recognized, however,*that this Included un-
realized appreciation. The floor debate is contained in the Congressional Record
of December 0, 1969, at Pages 815959 through 815964 and explains Senator
Percy's action:

(1) The higher percentage would make foundations more vigorous in their
investment policies;

(2) Private foundations should make "substantial annual distributions" to
charity to help meet rapidly accelerating charitable needs; and

(3) Data on university endowments and professionally managed funds show
that six percent is fair and reasonable, especially considering that many mutual
funds have averaged an "ppreoiation" of ten percent. (Emphasis added.)

Senator Percy further stated that, more Important than the particular per-
centages, are the assumptions on which the percentage should be based: "The
payout requirement should be high enough to require them (private foundations)
to invest their funds productively. The percentage should naot be so high as to
amount to a delayed death sentence." (Emphasis added.)

Percy also cited the following additional reasons as grounds for a higher
percentage:

(1) The peculiar nature of foundations as grant-making Institutions:
(2) The correlation between tax deduction and a prompt charitable benefit;

and,
(3) Perpetual existence should be a reward only for continuing productivity,

not an automatic privilege.
5. Vonchumou-The rationale originally expressed in the 196M Treasury Re-

port was that there should be a correlation between the timing of the tax de-
duction and the benefit to charity. The 1965 study proposed to insure that its
objective would be accomplished by requiring an income equivalent equal to that
earned by similar organizations-i.e., colleges and universities. The study stated
that this percentage would be three or three-and-one-half percent. This study
was the backbone for H.R. 13270. As the bill passed along Its various stages,
Congress was further Influenced by the Peterson Commission. The six percent
payout requirement finally enacted represents a one hunderd percent Increase In
the minimum payout requirement Initially proposed by the Treasury Depart-
ment in 1965. In addition, it is premised upon and reflects the inaccurate con-
clusions of tile Peterson Commission.
B. Mini"turn di.trlbution rule 1s irrong

Chapter 42 of the Tax Reform Act of 1969 promulgated a new concept in re-
gard to private foundations. Instead of regarding those who had transferred
their funds to a charitable trust as persons to lie held in public esteem, the ot-
fitude seemed to be that these persons were probably up to nefarious tax
schemes warranting elaborate safeguards. The implication somehow was that
the Treasury was being cheated.

1. DiffI kultles In Rule Based on Current Value.-The requirement of distribu-
tions to charity tit a rate of 6 percent of the current market value of the foun-
dation's assets, confronts foundation managers with difficult decisions that do
not necessarily relate to the well being of charity. For example, many founda-
tions hold all or substantial portion of the original gifts from their founders.
This condition is often consistent with founders' expressed desires as set forth
in the declaration of trupt, and, more Importantly, the performance of the do-
nated holdings have Justified continued retention rather than venturing Into
unknown territory through diversification of Investments.

'Thux. it Is clear Mr. Cohen rpeognized that a five percent minimum return would
require the distribution of corpus. This Is contrary to the 1985 Treasury rpeommendatlons.
Moreover. the concept of corpus depletion fi Inconsistent with duringg" the notpntial
abuses cited In the 1965 report but Is with ending foundations as charitable vehicles by
forcing dissipation of corpus.
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The 6 percent is not realistic. Value Line Investment Survey indicates that
1,400 dividend paying stocks will pay an average of 8.6 percent in dividends in
the next twelve months when measured against recent (early March) market
prices. Using this as a measuring stick, it can be seen that most foundations
would thus be forced to reduce principal assets. Obviously, this serves charity
today but also obviously reduces charitable distribution for the next year and
subsequent years. Perfect examples of this conclusion are the Emily and Ernest
Woodruff Foundation and the Joseph B. Whitehead Foundation."

In the case of the Emily and Ernest Woodruff Foundation, its qualifying
distributions during the years 1989-1972 were in excess of $118,950,896. If a
6 percent annual payout requirement had been in effect since 1989 and the
Foundation had distributed just enough each year to meet the requirement, its
aggregate distributions would have been $92,237,015, or $21,722,881 less than
the amount actually paid out for this period. However, because mandatory In-
vasions of capital would have been required to meet the 6 percent standard
during some of these years, it is estimated that the present value of the Founda-
tion's assets, $260,837,180, would have been reduced to $188,132,423, a decline
of almost 30 percent, and that the income of the Foundation, $3,206,788, would
have been reduced to $2,077,691, a decline of more than 331 percent.

The same figures for the Joseph B. Whitehead Foundation are even more
arresting. In that instance, total qualifying distributions for the years 1940-1972
were $15,001,837, whereas the 0 percent annual requirement would have neces-
sitated distributions of $16,045,078. Admittedly, almost $1,000,000 would have
been paid out for charitable purposes over this 82 year period if the mandatory
distribution rule had been in effect, but the cost to the Foundation would have
been staggering. For example, on December 81, 1972, the market value of its
assets was $92,662,157 whereas those assets would have been reduced to
$31,600,448 and its current income of $1,308,033 would have been reduced to
$849,054 by the 6 percent payout rule. In other words, the asset shrinkage to
provide that $1,000,000 additional payout would be slightly more than $61,000,000
and the loss of almost $1,000,000 of current income indicates that the differential
if indeed there was one, would be made up in approximately one year.

The figures which we have compiled in this regard, and similar information
gathered by the other Foundations represented illustrate without a doubt that
the minimum distribution rule will, based on these actual figures, cost the char-
itable beneficiaries of these foundations a staggering amount, if past hostory
repeats Itself.

These results occur because the minimum investment return rule is expressed
as a fixed percentage of the fair market value of the assets held by a private
foundation. Often this fair market value is established by a public market, as
in the case of common stocks of companies listed on a national stock exchange.
In these Instances, the traditional indicia of value is the public's expectancy of
future earnings. Therefore, increased current earnings by the companies Involved
produce a proportionately greater increase In traded value, necessitating a
greater Invasion of principal to comply with the payout requirement. An example
would be Foundations holding the common stock of a single company which
is traded on the New York Stock Exchange. Because this company has enjoyed
good management and a highly favorable earnings pattern over the years, it
frequently trades at a multiple of more than 40 times earnings on the market.
In 1972, this company reported earnings of $8.19 a share on its outstanding
stock, and when those earnings were announced on April 5, 1973, its stock closed
at a value of $187.50 a share. If this per share value is multiplied by 6 percent,
the rate is $8.25 a share. When this figure is compared to the earnings per share
of $3.19, it becomes apparent that the payout requirement is more than 260
percent of the current earnings of the company, indicating that the Foundations
can never expect dividends to equal a payout requirement which is tied to the
investing public's high regard for the value of the stock in question.

Obviously, not all stocks sell at such a high price earnings ratio. In fact, in
today's economy with stocks selling at 15 to 16 times annual earnings rate, no one
can expect dividend rates to exceed the 8.6 percent average set forth in the
Value Line Investment Survey. This is true because most companies, if they are
to grow and remain financially sound, must limit their dividend didstributions
to a maximum of 50-60 percent of earnings. Many companies, such as the

4 The same Is reflective for the group.
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extractive industries, are forced to retain larger portions of earisdngs to under-
write exploration and development programs. Likewise, other groups, faced with
constant heavy drains for research and development costs, must limit their
dividend payments to small percentages of annual earnings in order to provide
funds for expanding operations. Thus, many sound companies simply cannot pay
out enough dividends to support a 6 percent payout.

This point may be again illustrated by the following example: Assume a stock
earns $5 per share. It would sell at about $75 with a multiple of 15. If it paid
60 percent of its earnings as dividends, the dividend would be $3 and the yield
4 percent-a little higher than normal. The retained earnings of $2 would prob-
ably not cover depreciation from inflation.

Hopefully, it should be clear that there is no general rule to correlate stock
prices and earnings. Some sell at 5 or 6 times earnings and could yield 6 percent
or better; others at 40 or 50 times earnings so they have no possibility of such a
yield currently. Thus, it is irrational to have a general rule requiring payments
based on current values that in no way reflect current earnings.

The irony of this situation is clear. Private foundations are now forced to
sell sound income-producing common stocks held over a long period of time only
because the investing public places a high value on those same shares for future
appreciation potential. In fact, the greater the potential for a common stock,
the more difficult it is for a private foundation to hold or secure that common
stock for its own portfolio. This foreclosure of private foundations from invest-
ments in marketable securities which are recognized by investors for their proven
performance would appear to be based on an invalid assumption concerning the
long range responsibility of these foundations.

Prices which Investors will pay for shares In our companies usually reflect
an evaluation of the future earning capacity of the company, both short and long
range. The nature of the operation and the romance in its future will determine
the general range of market prices, but always subject to varying degrees of
influence from the outside factor at work In the market place; war or peace,
inflation, cost of living, foreign trade balances, foreign exchange rates. cost
of money and so on and on. This explains why many foundation managers choose
to stay invested in the companies they know best.

No matter how the problem Is stated, under the 1969 Tax Reform Act founda-
tions must tap their capital resources for the difference between the required
distribution rate of 6 percent and their actual cash Income. This Is unfortunate.
for foundations and bad for charity.

In addition, the trustees may be required to take actions contrary to the de-
sires of the donors as expressed In original trust documents. Most of the large
foundations today were born decades ago out of successful one-family directed
corporations. In a national atmosphere that was receptive and generally grateful
and in accordance with the law of the land then In effect, family leaders dedi-
cated major portions of their personal fortunes to charity through the establish-
ment of foundations and trusts in various forms. Their wisdom produced certain
requirements and restrictions governing the conduct of their trustees. Provisions
covered Investment policies, Income distribution guidelines and rules for grant
making among other stated wishes and directions of the donors. As long as these
provisions were legal when drawn, done in g(od faith, in the interest of charity,
and provide for prompt payout of cash income, we believe they should prevail
and not be subject to change after the game Is underway. Surely such a policy
will discourage future donors and strikes at the credibility of all tax Incentives.

2. Management diflcultie* caused by 1909 rules.-There are problems that may
not be obvious that a distribution rule based on current value introduces. First,
the monthly valuation requirement consumes time and attention that is non.
productive of charitable benefit. Foundation managers find themselves viewing
investments like a speculator concerned with short-term market trends rather
than with basic soundness of an investment. The short-term trend is not Impor-
tant to the long-term Investor and his attention to underlying value Is the area
of legitimate interest. Instead, we see the current formula attaches such impor-
tance to current values that It cannot help but be diversionary.

Second-and probably more important-is the problem associated with handling
grants. Foundations typically have some sort of application submission and
screening process before final action and these preliminaries are time consuming
for both the charity and foundation. It is difficult for the foundation and the charl.
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ties it supports not to have a fairly concrete and fairly long-term concept of the
required distributions. It is unfair to a potential grantee to encourage an applica-
tion when his likelihood of success is remote and It Is unfair to the grants com-
mittee not to have an adequate selection of applications. Thus, fluctuating levels
of required distributions are inefficient for both the applicants and the trust.

An example will illustrate the problem. Let us assume that a foundation has
dividend Income of $1,000,000 and investment management expenses of $80,000
so it has $970,000 to use for charity out of Income. If the corpus is $25,000,000,
the minimum distribution at 6 percent would be $1,500,000 so corpus must be In-
vaded In the amount of $530,M)0.

The next year the stock market takes a different view of the stock and It Is
valued at $35,000,000 while dividend income remains constant. This means that
minimum distributions rise to $2,100,000 and the corpus Invasion more than dou-
bles to $1,130,000.

A staff established to process applications for $1,500,000 will be Inadequate
for $2,100,000; likewise, the expectations of charity built on a year when $2,100,000
is distributed will not be met when a lower year follows. One of the frequent
challenges to the foundation is to engage in new and innovative activities. This
means fuller exploration of the non-traditional applications and probably a longer
time between application and grant. At any rate, the fluctuating minimums--par-
ticularly at an unrealistic level-will obviously be counter-productive to any de-
sire to get into fields requiring greater attention per application. This serves to
prevent foundation managers from being efficient and frustrates the objectives of
foundation grants.
0. Statement of impact.

1. Diveraflfcatlon: Not the Answcer, Va8e in Poit,--As stated above, the object
of the minimum distribution rule reflected in Section 4942 was to assure that the
amount of distributions by foundations to charities was sufficiently high to justify
the tax savings afforded to those establishing such foundations. Therefore, It is
fair to examine the group of foundations subscribing to this statement for the
purpose of determining whether or not the tax savings afforded to their founders
have In fact been earned by adequate payment to charities. In this connection, we
will use the experience of the Kellogg Foundation as illustrative for Its expert-
ewee is representative of and consistent with that of the group of foundations
subscribing to this statement.

The founder of the Kellogg Foundation and virtually the sole contributor to
it, W. K. Kellogg, realized total tax benefits (income, gift and estate) well below
$500,000 on gifts which today have a total fair market value of approximately
$590 million. The total of these assets are maintained on behalf of the Founda-
tion in what may be said to be two separate portfolios (hereinafter "Kellogg"
and "Diversified"). Kellogg consists entirely of Kellogg Company stock which
represents less than 51 percent of the total stock of the Kellogg Company, having
an approximate value today of $543 million.

Diversified consists of stocks, bonds and other interest-bearing obligations
which is expertly managed and has an approximate value of $48 million. Kellogg
has consistently out performed Diversified which was established to measure the
fruits of diversification and to establish a standard of Investment performance Iti
order to evaluate the continued holding of Kellogg stock.'

A, principal contention reflected in the Peterson Report, which has been re-
ferred to above, was that the portfolios of private foundations bad not produced
the rate of return which It was thought to have been produced by mutual funds.
By any measure of return, this group has out-produced mutual funds for the
period covered by the Peterson Report and has continued to do so since. The
point to that this portfolio has not only out-performed the standard set by the
196 Treasury Report (3 to 3.5 percent annual return for tax exempt entities)
tnt has exceeded that of the mutual fund standard. For example, In the last six
years the Kellogg Foundation's income has continued to be substantially greater
than It would have been ld its Income been derived entirely from diversified
investments. The increase was W3.9 percent for income received from the Kel-
log holdings as compared to an Increase of 4,7 percent of the Foundation's
diversified portfolio. Obviously. this result shows that the diversification of
funds would result In a great handicap to meeting the payout cqutretuents of

'It must be borne in mind that the trustees have the discretion to sell the Kellogg stock,
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the Taz Reform Act of 1969 and result in a lower retwo to charity over the
years.

2. Assume SecUon 4942 was Yuaoted jrom Oreatton.-A-gain we will use the
Kellokq oundalon as bding AllustroUve -of the grop-..

(1) ,Assume that the uilnumum dlittibution ruse Uia bem"n effect at 6 per-
cent from M834.

(2) In that year, Kellogg contained 221,000 shares of Company, fair market
vidue '$87,570,000.

(8) From 8eptember 1, .193, through Atgust 1, 2972, the Voundatim made
an altudi/iatrltutton of $0892,196.

(4) If the minimum distribution rule had been applicable, distrlbutlop .of
$242706,811 (or an increase of .89,614,615) would have been made.

(M) 'However, "the Foundation would have had to sell 'the equivalent of 8813,-
928 shares with'a marketnttue of $214,889,495.

(6) Thus, .the Foundation's 'holding would have been reduced to 9,274;12
shares with'ainadket value of $226;001,855.

(7) The 'tIfigber return 'to dhaf'fty of $39,C14;615 would have cost $214,89,8t96
thereby reducing the current size f .the Vouniation by almost 50 percent.

(19) In 1978 -the distribution under the reduced assets would be $10,016A57
.rather thanT19,M1899 Which .it will distribute, almost 100 percent greater.tan
the amount called for by blind application of the minimum distribution rule.

In summary, the facts establish the proposition that charity would have bene-
fited in the short run by the minimum distribution rule, but only a great cost
to the assets of the Foundation. Further, due to the depletion of these assets,
the current an ergo the future benefit to charity would have to be reduced
dramatically.

3. Ture Economic Study.-After three years there has been time to examine
how Section 4942 will operate to undermine overall foundation grants and there
has been the opportunity to further examine the assumptions of the Peterson
Report. For this purpose, the foundations subscribing to this statement have had
an independent study prepared by Dr. Norman B. Ture. Filed herewith and In-
corporated in this statement is that study, entitled "The Impact of the Minimum
Distriution Rule on Foundations", prepared by Norman B. True, Inc., at the.
direction of the Ad Hoe Committee on Section 4942. The findings and conclusion;
of that report, as briefly summarized In its own language, are as follows:

"First, any minimum distribution rule which Ignores the foundation's rate
of return will have a highly differential, discriminatory and possibly capricious
impact on foundations and on their long-term capacities to support charities.

"Second, the contention that the investment performance of foundations is rela-
tively poor is based on inadequate information and inappropriate statistlci
measures; the records of foundations for which data was available In the prep-
aration of this report certainly do not support this contejaton.

"Third, no sound evidence was advanced to supportfthe view that the allegedly
poor investment performance of foundations ts related to the concentration of
their investment assets.

"Fourth, it is neither realistic nor reasonable to assume that a minimum dis-
tribution rule will result in significant increases in the rate of return on founda-
tion investments.

"Finally, the (this) report concludes that the tax savings allegedly realized
by those establishing foundations are, in all likelihood, very small. Foundation
distributions to charity have represented a sizable amount of benefits relative
to the foregone revenues."

4. Peterson Report Ignores Increased Needs of Charity.-The Peterson Report
assumed that the charitable services which a foundation normally supports wil
not rise in cost any faster than the general rate of inflation and for that pu-
pose assumed a rate of inflation of 2 percent. The Report's assumption is wrong,
for it completely disregards the fact that the organizations supported by foun-
dations have little possibility of similar gains in productivity.

The costs of programs normally supported by foundations have increased
faster than the general rate of inflation. These increasing costs are seen as
limiting the work of many charitable organizations and and come at a time when
government programs can't meet demand and when budgetary considerations
require cutbacks in federal spending. This situation increases the dependence
of charitable institutions on private foundations and other private sources for
a dependable and continuing flow of funds. It is in the public interest that
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charitable organizations have access to a number of sources of both private
money and public spending to finance their activities.

Over the years, this group has supported charitable institutions engaged in
higher education, medical and health education, and hospital services. Attached
hereto is Appendix B Illustrating the increasing costa experienced by these
organizations.

5. Conolfsiox.-From the foregoing, two things are apparent: One, the under-
lying premise of the 6 percent minimum distribution rules is predicated upon false
assumptions; and two, this rule must be changed if private foundations are to
continue to be permitted to serve their function iA the support of charitable
undertakings.

It this is not done, it is clear that the principles set forth in the Peterson Report
and incorporated in Section 4042 will impair the effectiveness of all foundations
and eliminate many of them to the. detriment of charity. This position is not
only supported by the groups' accomplishments and experience, but by the Ture
study which indicates that private foundations can give a better return per
dollar to charity than the Federal Government.

No one has suggested Increasing the Government's role in advancing philan-
thropy, which is precisely what must happen if the 6 percent rule of Section

'4942 is not revised downward.

i.

I..

I'"



APPENDIX A-TAULES PUSHED IN THE 1965 TREASURY REPORT WHICH INDICATE THAT APPROXIMATELY 90 PERCENT Of FOUNDATIONS HAVE ORDINARY INCOME OF LESS THAN 6
PERCENT OF THEIR FAIR MARKET VALUE

DISTRIBUTION OF NU BER Of! FnHt~ftAT II'IW0 01 #L. . . . . .

- • * ,,, U' vD~IjU K~~llIJ

Percent of donor-rolated influence over investment policy Aet size
Over 33 Over 20

All 0 not oe not over Not Large, MediuA ll O e rc nt 1 w v e r n ot O v r N t o e ro v e r $ 1 ,0 0 0 ,0 0 0 to S1 0 0 0 0 0 %to S in a I u n d e r
found or more 50 percent 33 percent 20 percent Undassified $10,00 0 $10,000,00, $1,000,000 P0,000

TOW .............................- 14,850 10,990 810 100 2,420 530 164 goo 4,910 8,960RIdo of grants to contributions received: 
4,o .w 25. -------------------- 2 010 , CM

pe w~c w peren ---...5Dpretto too Pw L- --..""-........
100 percent to 150 percent_ ...........
Over 150 perce-------

co utation (no contributions re-
Rfti of total r b; -------

TWincom e tm_ boade worth:
Toal.co...atv...
0 to 1 pwcenL1to3 pecet.' . -.. ......

.6 to16 perceL---- ..----
Over 10 percent. .--- " ---------------
No computation (no booki net --worth)Ratio Of total Income to market nt wot:
Total income negative, --------.-

It3 ecn ----------------
3 to 6 percent .......................6 to 10 percent .... -........Over 10 percent ---- ---- ...........
NO computation (no market net wyr")..-

2 620
1,550
2,060
4,850

990
3,6002,830
4,730
1, 260
1.150310

990
3,640
3,270
4,620

930
1,150

2... • Iu O2 " u ,'Tota ....................... 14,850 10, 90 20. " 4 50 810 10 2.42O 50160See ootote t ed oftabe. -800 4, 90 8 93

1,370
2,22G
1,240
1,460

3,180

Z,940
2,0953,35O

890
730
i90

800
2,9202,440
3,240

690
72017nt

130
60

100
100
330

70
160
1SO
260
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6020
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160270
5050
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4
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30
240
230
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1010
50
20
10
0
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50
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360
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so
50

370
530
950180
300

50
40
70
50
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23D

50
140110

110
1090
20

50140
110
120

6
7
7

78 280 1,590
1 20 3707 30 40011 100 1,06063 360 2,04055 160 52026 100 4601 10 60

60
60
70so

250

620
680
850
730

1
7

2889
27
11

20
40

140420
100

370
390

1.2801,990
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1,320
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1,020
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APPENDI A-TABLES PUBLISHED IN THE 1965 TREASURY REPORT WHICH INDICATE THAT APPRO IMATELY 90 PERCENT OF FOUNDATIONS HAVE ORDINARY INCOME OF LESS THAN 6 PERCENT
OF THEIR FAIR MARKET VALUE--Continued

DISTRIBUTION OF NUMBER OF FOUNDATIONS BY VARIOUS RATIOS

Percent of donor-related influence over invesbmt policy Asset size
Over 33 Over20"percent percent, Very Not Larg MediumAn 50 percent not over no over Not over over $1,000,000 to $100,000 to Small, uoerfoundation or moe 50 percent 33 percent 20 percent Unclassified $10,00I,000 $10,000,000 $1,000,000 $100.000

Ratio af qtUasv ;.n-a. ,, , .. , .

OfuMIncompe negative-------0to I perce.nt.........-- ".-"--Ito3 percenL ............
3 to 6 PereL - -6 to 10 percent -------
Over 10 percent ---------- ""-"-- ......No o (no book net worth);"Rat of ordaM inmne to market net worth:Raio or ordina y income to market net worth:
Ordmery incople nopetive ...........0 to I percent --I3to 3 pwntc.... -------------------3to percent -------------------------
3 to o prceat ------------------------S or 10o percent -... ..-----------. --" .oNe 10mpercen (no market net worth)

Ratioof (rants to book net worth:
0to I peent.... ."-- ..........
Ito 3 percent ---------------- I ....
3 to 6 percent .......6 to 10 percent .......................
NO computacn (no book net worth) ....

RatO of rants to market net worth:
O to I percent ........I to 3 percent - -- ----
3 to 6 percent .....
6 to 10 percent ------- .".-'.""
Over 10 percent -----------------------
No computation (no market net worth)-..

440
3.840
3.600
5,280

840570
310

440
3,880
4,1404,990

570
620
260

1,370
1,470
2,810
1,820
7,070

310

1,440
1,820
2,750
1,710
6,880

260

260
3,160
2,720
3,720

550
400
190

260
3,150
3,120
3,500

390
420
170

730
1,000
1,890
1,410
5,780

190

730
1,200
1,850
1,380
5,660170

20 % uDiffers slightly from number in tables 10 and 11 because this table excludes about 10 large Source: 1964 Treasury Department Survey of Private Foundations.foundations for "k ata were not available when this table was prepared.
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160
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20
20
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20

120
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190
8o
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120
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40

27020
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10
50
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5
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0

I0
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2
4
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0
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20
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0
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20
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2
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30
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70
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50
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0
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1

0
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3
1

9
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44
30
1

9
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20
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460
110
50
10

10
30

220
460
4030
20

20
90
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170
220
12

30
160
280
140190
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1,330
2330

310
230
60

220
420

1,540
2,260'

210
220
40

280
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1,660
60

280
810

1,350

180

180
3,380
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2,340
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74D
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PERCENT OF FOUNDATIONS IN VARIOUS CATEGORIES WHOSE TOTAL GRANTS WERE LESS THAN CERTAIN PER-
CENTAGES OF NET WORTH

Foundations whose grants were less than-

1per. Sp. $Or- lOper- -I per- 3per6. per- 10 per-
cent- cent- cent- cent- cent- cent- cent- cent-

Of market net worth Of book net worth

All foundations ............................
-oundations with donor-*Iatd Influence-

Over 50 percent .........................
33 to 50 percent ........................
20 to 33 percent ........................
0 to 20 percent .........................

Verylarge ..................................
Large .... ..................................
Mediu m ............ . . . . . . . . . . . . . . . . . . . . . . . .&nij......................................

All foundations except small, total .............
Foundations with donor-related Influence-

Over 50 percent .........................
20 to 50 cent ........................
O to 20 percent .........................

10 22 40 152

7
15
21
*215

4
6

12
5

4
10
8

18 34 47
35 59 64
43 57 59
37 -63 72
29 76 93
Z4 57 76
22 50 66
21 33 41
22 51 68

20 48 67
39 68 74
25 60 72

9 19 38 50

7
15
21
19
5
2
6

12
5

4
10
8

16 33
28 51
41 52
30 38
14 54
14 49
19 48
20 32
18 48

46
61
58
68
'8
70
65
'40
66

16 45 64
26 57 72
19 56 1

I The remaining 48 percent of foundations contributed 10 percentor more of their market not worth, 60 percent oontrib-
uted 6 percent or more, 78 percent contributed 3 percent or more, etc.

Source: 1964 Treatsury Department survey of private foundations.

PERCENT OF FOUNDATIONS IN VARIOUS CATEGORIES WHOSE ORDINARY INCOMES WERE LESS THAN CERTAIN
PERCENTAGES OF MARKET NET WORTH

Foundations whose ordinary incomes were less than-

0 percent- 1 percent- 3 percent- 6 percent- 10 percent-

Of market net worth

All foundations ................................. 3 29 57 '90 - 94
Foundations with donor-rtelated influence-Over 50 percent ............................ 2 31 59 91 9433 to 0 percent ............................ 7 21 58 90 96

20 to 33 percent ............................
Under 20 percent ........................... 3 19 45 87 93

_-Very large foundations ........................... 0 6 31 89 98
Large foundations ............................... 1 5 32 89 93
Medium foundations ............................ 4 13 44 '91 95
Small foundations .............................. 2 40 66 90 93

Source: 1964 Treasury Department survey of private foundations.

PERCENT OF FOUNDATIONS RECEIVING NO CURRENT CONTRIBUTIONS WHOSE TOTAL GRANTS AND ORDINARY
INCOME WERE LESS THAN CERTAIN PERCENTAGES OF NET WORTH

Foundations whose percentage Foundations whose percentage ordinary
grants or market net worth were income of market net worth was less
less than- then-

1 3 6 10 0 1 3 6 10

All foundations eceiving no current
contributions ..................... 19 35 50 69 2 24 49 87 92

Foundations with no contributions re-
ceved whose donor related influence
was:

Over 50 percent ................. 17 29 49 61 2 29 53 88 92
3Spercent to 50 percent ......... 27 39 67 82 6 20 40 88 94
0 to 33 percent ................ 24 49 84 98 1 11 41 84 92

Foundations with assets over $100,000
with no contributions received whose
donorrlted fifUenc was-

Over50percent.............. 8 24 62 77 3 10 86 191 94
,percent to 50 percent ......... 38 74 79 0 5 42

oto 33 perce r ..----------- 10 33 78 87 2 5 25 94

Source: 1964 Treasury Department Survey of Private Foundations.
23-812-73-----16
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APPNDIX B-Biawvr SUMMARY OF THE INCREASED COSTS ASSOCIATED Wrr Hiouns
EDUCATION, MEDICAL EDUCATION, AND HOSPITAL SERVICES

HIG ER EDUCATION

Higher education is a labor-intensive service sector of the economy in which
it is difficult to achieve the gains in productivity that are experienced in goods.
producing industries.

For purposes of historical comparisons of educational costs, the most useful
data are those compiled by June O'Neill In a study conducted for the Carnegie
Commission. Educational costs per credit hour consistently rose more rapidly
than the consumer price index from 1958-54 to 1966-67. Over the period as a
whole, educational costs rose at an annual average rate of 8.5%, as compared
with a rate of 1.6% for the consumer price index-a difference of 1.9%. How-
ever, costs in private institutions of higher education rose more sharply than
those in public institutions. The rate of Increase for private institutions was
4.8%, or 3.2% more than the consumer price index, and for public institutions,
2.9%, or 1.3% more than the consumer price index.' :0

The most noticeable feature of the budgets of all institutions of higher educa-
tion is how fast they have gone up in the years since World War II. Total educa-
tional and general expenditures on current account by all institutions of higher
education went up from less than $1 billion in 1945-46 to more than $ 7 billion
in i963-84. Total educational and general expenditures less expenditures on
organized research have gone up, on the average, more than 7% a year at all
private universities and more than 12% a year in three institutions (Chicago,
Princeton, and Vanderbilt). The direct instructional cost per student over the
period 1955-68 works out to an average annual rate of Increase of 7.3% for Chi.
cago, Princeton and Vanderbilt and to 8.3% for all private universities.*

3f EDICMA.. EDUCATION

In the area of medical care, hospital costs and doctors' cost per patient show
increases substantially above the general price cost index as illustrated in Brad-
ford, Malt and- Oates, "The Rising Cost of Local Public Services," National Tax
Journal. In the period 1958-71, the average operating budget for medical schools
increased from $2,056,000 to $8,475,000, an increase of 412%. The mean salary
for basic science faculty and for all ranks of clinical science faculty Increased
59% and 66% respectively In the following statistics:

1 Source: "The More Effective Use of Resources--An Imperative for Hilhr Education."
A Report and Recommendations by the Carnegie Commission on Higher Education, June
1972, pp. 83-3R.

I Source: "Economic Pressures on the Major Private Universities," William A. Bowen.
Reprinted from "The Economics and Financing of Higher Education in the United States,"
a Compendium of Papers Submitted to the Joint Eiconomic Committee, Congress of the
United States, Government Printing Office, 1969, pp. 890-439.

AVERAGE OPERATING BUDGET FOR MEDICAL SCHOOLS"

.... Number of Awage
Year schools budget

19S-9 ....................................................................... 85 $,066,000
1959-60 ........................................................................ 86 2,235, 000
1960-61 ........................................................................ 87 2,461,00
196142 ..................... ............................. 87 2,755,000
1962-0 ........................................................................ 87 2,944,000
1963-64 ........................................................................ 87 3,674,000
1965 ....................................................... 4,230,000
1966-67 ................. 8................................................... 4,9 o3,00019678 ........................................................................ 89 5,518,00019s -. ........................................................................ 91 s,324,00
1969-60 ........................................... 63240...... 9 1 06, 000
1970-71 .............................................................. ...... 92 8, 475,000

' Does not include sponsored projects,
Note: The number of schools reporting equaled total number of schools existing in all years except 1970-71 when 92 of

95 schools reported.
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Mean Salaties for AU.Baaeo Saoeee Faoultt1-(1Strot -fllime)
Year: Mean elarV

1968-64 ------------------------------------------------- $18,806
1964-65 (1)
1965-66 -------------------------------------------------- 15,018
106 T - --------------------------------------------- 15,996
1967-8 --------------------------------------------- 17,336
1068-69 --------------------------------------------- 18,236
1969-70 --------------------------- ------------------ 19,
1970-71 --------------------------------------------- 19,765
1971-72 --------------------------------------------- 21q 051
1972-73 --- ------------------------- 221,972

1 Not available.
159 % over 196W-64.

Mean aladiee for All Rank* of Olinfda4 Solence Faoult--(Striot full-time)
Year: Meas.alary

1963-64 $19.044
1964-65 ---------------------------------------------- ()
1965-a66 ------------------------------------------------- 20,090
1966-67 21,515
1967-68 ------------- -------------------------------- 23, 688
1968-69 ------------------ --------------------------- 24,738
1069-70 26,407
1970-71 -------------------------------------------------- 28,223
1971-72 --------------------------------------------- 0008
1972-73 ------------.----------------- 31,640

I Not available.
2 66% over 19684.
Source: Dr. John A. D. Cooper, Amociation of American Medical Colleges, One Dupont

Circle, Washington, D.C.
HOSPITAL SERVICES

A major program concern and site of W. K. Kellogg Foundation expenditures
has been the hospital field. The Foundation has assisted a wide variety of pro.
grams In community hospitals such as in recent support for coronary care units
and the improvement of burn patient care facilities and services.

The increase of such support by the Foundation has substantially paralleled
the general rise of hospital costs in the United States. Such costs have risen at
an appreciably greater rate than the general cost of living. The following is a
depiction of the dramatic rise in hospital, expenditures between the period 1950
to 1970:

TOTAL EXPENSES AND EXPENSE PER PATIENT DAY, COMMUNITY HOSPITALS, 1150-70

Total expenses (in millions) Expmm per patient day
Percent Percent

Year Amount Increase Amount - Increase

1950 ....................................... $120......... ... .62........
1951 ............-........ --............. ........ 2,314 . 1 1 .77I

I86 $7 11.3 18.4H .................................. ... ,.41953.............................................. 2,67 11.2 1.I5 ............................................. . 31218 .1. 1.3 ............................................... ,4,10.0 2 , ,.,195 ................................ ............ ,7 V 24.15 .o
1957 .............................................. 11.4 2642 .41o9 ............................................. 4,65 11.8 28.27 7.0
1959 .............................................. . 5,01 9.3 30.19 8
I96 .............................................. 5,617 10.3 23 6.1i1 ............................................... 6,250 11.3 ,4.. 8.5162 ............................................... 6841 9.5 3 5.3
1963................................ ....... 7.532 10.1 38.91 5.61964 .............................................. 10.8 40.58
196$ ....................................... 9:141 9.6 44.4$8:
1966.......................................10276 12.3 48.15 .3

196......................12,081 17.6 54.08 12.3
1 9........................................ 16sis 17.2 0 1 .11970 ............................................... 19,560 17.7 81.01 • 15.7

Average annual Increase ........................... .11.8.............. 8. 6

Source: Hospitas, JANA-,
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Of the nearly $14 billion rise between 0WO and 1970, the following factors
have contributed:

INCREASE IN TOTAL U.S. HOSPITAL EXP![4DITURMS, MO-70, 4,000,000,00

Amount
hcn t (billions)

P umo h"P .................................. 1.2
Inceaed paten asqe ............................. 1.9
Ilvstot ..................................................................... 20.0 2.8
hfstes d payNi ............................................................... 31.4 4.4Incruesd supilios and material .................................................. 26.4 3.7

Toa .................................................................... 100.0 14.0

The American Hospital Agsoelation has Informed us that the estimated 1978
per diem cost for hospital care is $102.87. This Is in contrast to a similar cost of
$15.62 In 1950 and $32.28 in 1960.

One example of rather marked escalation In the cost of program activities
supported by the Kellogg Foundation in the health field relates to our recent
grant to make possible a national study of education for health administration
and as contrasted to an identical commission in 1952-54. The earlier commission
covered a life span of two years with a professional staff complement of two
members plus one secretary. The total cost of this national study and which was
completely defrayed by the Foundation was $71,199.

The Commission on Education for Health Administration was established in
1972 and Its activity Is sebeduled to be completed by mid-1974. It has a similar
purpose as the earlier group. The professional and secretarial complement is
precisely the same, although there are some variables, such as complexity and
the growth of this field. It is striking that the Foundation's commitment to the
present Commission now totals $463,578.78*1

Hospital care has taken the largest share of Increased spending on health.
Since 1960, the cost of a day In a hospital has gone up 204%-to $92 in 1972, on
average. The charge may run up *to 0% hIsher -in large cities. Phsiolans' fees,
now costing Americans 16.2 billions a year, are up 74% over the same span.'

Hospital costs In Michigan have beem rising faster than the cost of living since
1960, and particularly since the 1906 introduction of Medicaid and Medicare.
From 1966 to 197.1, Michigan hospital costs Increased byv 105.4% wtth 19.6%
attributed to the increase In Inflation.'

THE IMPACT OF THE MIuIMUM DISTRIBUTIoN RULE Ox FOUNDATIONs

(A Report Prepared for the Ad Hoe -Oommittee-on Section 4942 -by Norman B.
Tvre, Inc.)

AO3NOWLEDOMENTS
This report on The Impact'of the Minimum Distribution Rule on Foundations

was conmisesioned by the Ad Hoe Committee on Section 4942 to provide an
objective analysis and evaluation of Section 4942 of the Internal Revenue Oode.
The report is focused on the impact of the 6 percent minimum distribution rule
with respect to foundations' investment performance and their capacity to pro.
vide financial support for charities.

Throughout the preparation tf this report, I have enjoyed *the complete -co-
operation of the Ad Hoc member foundations in providing me data and other
assistance. The member foundations are: Maclellan Foundation, R. 1. Maclellan
-Charitable Trust, Lettle Pate Evans Foundation, Lettie Pate Whitehead 1'ovn-
dation, Joseph B. Whitehead Foundation, W. K. Kellogg Foundation Pew
Memorial Trust, Lill -Bndowment Kresge Foundation, Emily and Ernest Woo.
ruff Foundation, and Hormel Poundation. (In the Interests of. preserving con-
fidentiality, the data pertaining to these foundations are identified In this report
by code letter in an order which does not coincide with the sequence shown here.)

8 ouree: Andrew -Pattullo, Vice -Precident-Programs, W. K. Kellogg Foundation.
'Source: "Enrer Cot of Health-Care", U.S. Newhsand World Rpo Inc., Januaryy 22,1978# V. 8.
5 Source: "Enquirer and News", DOttl Creek, Michiga, Thursay, Marok 44, 3478.
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At no time, however, have the foundations or their representatives attempted to
influence the substanie of or the methodology used in preparing the report. The
analysis, finding, and conclusions are those of Norman B. Ture, Inc.

Nowun B. Tuns, Prooident.

THE IMPACT OF THE MINIMUM DISTRIBUTION RULE ON FOUNDATIONS

1. INTBODUCTION

Section 4942 of the Internal Revenue Code requires tax-exempt foundawus
to distribute to qualified organizations amounts equal to or greater than 6%
of the market value of the foundation's assets. This requirement was enacted in
the Tax Reform Act of 1969 ostensibly for the purpose of removing the uncer-
tainties and vagaries of prior law under which foundations accumulating income
in unreasonable amount or over an unreasonably long ped4 might lose their tax-
exempt status. This loss of tax-exemption was thought to be an inadequate
threat to avert unreasonable accumulations in some cases and an excessively
severe penalty in others. In addition, if a foundation invests in assets that gen-
erate no current income flow to the foundation, the unreasonable accumulation
rule was, obviously, inoperative. In such cases, it was alleged that the donor of
the foundation's assets might receive substantial tax benefits from his contribu-
tion. while charities might receive no current benefits, i.e., grants, from the
foundations.

During the legislative development of those provisions of the Tax Reform
Act bearing on foundations, a large number of issues pertaining to foundations,
their role in the U.S. society, and their oV'.ratlons were raised. The focus of
legislative deliberations was on efforts to correct alleged abuses by foundations
and to circumscribe modes of operation deemed to be inconsonant with the public
objectives sought in the tax exemption of these organizations.

Insofar as a minimum distribution rule Is involved, the principal issue was
whether the amount of distributions by foundations to charities was a sufficiently
high return on the tax savings afforded those establishing the foundations. To
this point, the matters that were raised during the hearings and in floor debate
included the contentions that (a) the Investment performance of foundations,
I.e., the rate of return they realize on their assets, compares unfavorably with
that of mutual funds; (b) in some, perhaps considerable part, this poor perform-
ane is attributable to undue concentration by a foundation of its assets In
a single class of stocks of a single corporation; (c) In many cases, this Invest-
sineat policy by the foundation revealed that Its real purpose was to afford con-
tinuing family control over the corporation rather than to provide financial
sIipport for charitable activities; (d) better investment performance would
significantly augment the amount of distributions by foundations to charities:
(P) better investment performance called for both more highly diversified and
higher yield portfolios, and (f) imposing some relatively high minimum distri-
bution requirement on foundations would effectively Impel them to Improve
Investment performance by diversifying their portfolios and Increasing their
yield, which by the same token would require them to relinquish concentration
of asset holdings in a single class of stock In a single company, and which
would result In their Increasing their distributions to charity.

This report subjects these considerations advanced In favor of a minimum
distribution rule to critical examination, both factual and analytical.

Clearly, the fundamental objective of any minimum distribution rule is to
Increase the amount of private financial support for charitable organizations and
their activities. Whether such a rule would achieve any of the other objectives
attributed to It is a secondary matter. If not indeed Irrelevant.

The findings and conclusions of this report may be briefly summarized. First.
any minimum distribution rule which Ignores the foundation's rate of return
will have a hlghy differential discriminatory and possibly capricious Impact
on foundations and on their long-term capacity to support charities. Second ,the
contention that the investment performance of foundations Is relatively poor is
based on inadequate Information and inappropriate statistical measures: the
record of the foundations for which data were available in the preparation of this
report certainly does not support this contention. Third. no sound evidence was
Advanced to support the view that the alledgedly poor investment performance of
foundations is related to the concentration of their investment assets Fourth. It is
neither realistic nor reasonable to assume that * minlmm dietributien Pule will
result in significant Increases In the rate of return on foundation Investments.
Fifth, an appropriate distribution rule should be based on the rate of Increase
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in the amount of distributions desired by public policy, adjusted In the case of
each foundation by the rate of return that foundation realizes on Its investment.

Finally, the report concludes that the tax savings allegedly realized by those
establishing foundations are, In all likelihood, very small. Foundation distribu-
tions to charity have represented a sizeable amount of benefits relative to the
foregone revenues.

1I. PORTFOLIO INVESTMENT POLICIES Of FOUNDATIONS

One of the principal arguments advanced in 19M0 In favor of some minimum
distribution rule was that, relative to their total assets, foundations generally
. . . are not providing an adequate payout to society in return for the immediate

tax deductions society has given their donors." I In turn, the allegedly too low dis-
tribution rate was related to an allegedly poor investment performance by foun-
dations compared with that of mutual funds. While avowing that it had not ex-
haustively reviewed the Investment performance of foundations (a caution
neglected in the 1969 legislative discussions which relied heavily on its data),
the Commission nevertheless asserted that ". . . the investment performance of
foundations Is below par, and perhaps significantly so. .. . Since each percentage
point of added total return on foundation Investments would .-- -Id between two
and three hundred million dollars of additional funds for 4.trity, the cost to
society of a lackluster management of these Investments could be on the order
of hundreds of millions of dollars annually." '

The Issues raised In the Report and In the 1969 legislative discussions, although
separately identifiable, are obviously Interrelated. On the one hand, there is the
issue of the type of assets held by foundations and of the yield per dollar of such
assets, measured against some relevant performance standard. On the other hand,
there is the issue of the disposition of the annual return on foundation assets,
i.e., the allocation of that return between current year distribution to charities
and augmentation of the foundations' future capacity to support charities.

Evaluation of the management of foundation investments Is not merely a ques-
tion of comparing the rate of return on foundation assets with that realized by
other investors, say mutual funds. That evaluation must also Include an assess-
ment of the long-term objectives of foundations in support of charitable, educa-
tional, scientific, medical, etc., activities and of the overall portfolio and grant
policies in the light of those objectives.
A. Return on foundation asete

Testifying on October 22, 1969, before the Senate Finance Committee on H.R.
13270, Mr. Peter 0. Peterson, then Chairman of the Commission, reported that
one of the Commission's findings was- that the total rate of return on foundation
assets was materially lower than that of mutual funds. The total rate of return,
asserted to be the performance yardstick commonly used by mutual funds, profit
sharing and pension funds was defined as the sum of dividends, Interest, realized
and unrealized capital gains divided by the market value of the assets.'

Using this measure, the Commission's findings, based on a sample of founda-
tions' forms 990A for the year 1968, are summarized In the following table:

1 Commislon on Foundatlons and Private Philanthropy, Foundations, PrLratie iiti.
and PbW Policy, University of Chleano Prepe (('hicaurn). 1970. p. 71. The Commiosion
and the report are referred to hereafter as "the Commission" and "Report," respPetively.

t Report. p. 75. The Implications of the quoted tattempnt are examined at a later point
In thin rport.

'Cf. Report, p. 74.

Total Returns on Foundation Assets as Percentage of Assets, 19681
,1?edift" total

return on al*-
Foundations with assets: set# (Veroent)

under $2,000 --------------------------------------- 4. 7
$2W 04-01.oo0,o0 -.------------------------------------ .7
$1.000.00(410.000.000 ----------------------------------. 0
$10,000.000-$100.000,000 --------------------------------- 7.7
over $100.000,000 -.-------------------------------------.
Company foundations ---------------------------------- 5.8
Community foundations -------------------------------- 5.2
Weighted figure for all foundations ------------------------- 5.6

I Report, p. ?4.
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By contrast, the Commission found an annual average total return for the
years 199-8 for 21 balanced funds of 9.2 percent and for 10 large general
growth funds of 14,6 percent. For 1968, the Commission cited an average total
return of 15.8 percent for common stock mutual funds and of 14.9 percent for
balanced funds.4

A number of aspects of these "findings" cast serious doubt on their interpreta-
bility and reliability. First, the percentages reported are median values, not
weighted arithmetic means or averages. The Commission explained the use of
the median figure as Intended to help offset any disproportionate effects of those
foundations which did not reports assets at market value For reasons explained
below, any such foundations should have been eliminated from the calculation.
Use of the median rather than mean does not bear on the bias introduced by
the inclusion of data from such foundations. The median measure reported by
the Commission for each size class identifies the total rate of return of that
foundation with respect to which there were an equal number of foundations
with a lower and-a higher rate of return. But this measure does not tell one
how the foundations In that size class, taken together, performed. For example,
suppose a size class consisted of 5 foundations each with $1 million of assets,
one of which had a zero total rate of return (as measured by the Commission),
one had returns of $10,000 or 1 percent, one had returns of $20,000--2 percent-
and two had returns of $200,000 each-20 percent. The median return "found" by
the Commission would be 2 percent, although taken as a group, the five founda-
tions had total returns of $4M0,000 on $5,000,000 of assets, or an average return
of 8.6 percent.

In addition, the Commission apparently compared its median rate of return
with a weighted mean-or average--return for the unidentified mutual funds to
which the Report alludes. Suppose that the distribution of mutual funds by rate
of return was identical with the distribution of foundations in the illustration
above. Then comparing the median value of foundation rate of return with the
mean value of mutual fund rate of return would come up with the "finding"
that the mutuals had outperformed the foundations by 4.8 to 1, despite the fact
that their respective performances were by hypothesis identical.

Moreover, as noted above, the inclusion of results based on book values for
some foundations with market values for other foundations puts the "findings"
of median rate of return quite beyond interpretation or analysis. Referring to
the Commission's definition of total return-the sum of dividends, interest,
realized and unrealized capital gains--consider a foundation whose assets are
reported per book rather than market values. Suppose the market value of the
foundation's assets increase by, say, 15 percent from the beginning to the end
of the year, because the corporation whose stock constitutes the assets of the
foundation has retained the full amount of its earnings. The appreciation in the
market value of the stock of course reflects the market's capitalization of the
Increase in the corporation's future earnings which will flow from the retained
earnings of the current year. But this market appreciation will not necessarily
be fully or even substantially reflected in the book value of the stock held by
the foundation. The computed total return on assets, relying on book values,
may therefore fall materially short of that which would result from using mer-
ket values.$ Including measures of total rate of return based on book values,
therefore, is highly likely to bias the Commission's findings downward from the
actual total rate of return of the foundations. Moreover. it Invalidates any
comparison with the total rates of return realized by other institutional In-
vestors.

Finally, the Commission's "findings" that the investment performance of foun-
dation is below par is based on the results of a single year's operation by the
sampled foundations. The Report conceded that one year is not an adequate pe-
riod for evaluating investment return, nevertheless, this perfectly correct cau-
tion did not preclude the Commission from making a comparison of investment
performance and from concluding on the basis of that comparison that founda-
tion management of their portfolios was lackluster.

4 hid.
$In fact, some of the foundations In the Commission ample reported no elihniri In bnok

value of assets on their Forms 900-A. although the market value of their assets rose
significantly. While it is conceivable that book values might increase more than market
values, this Is far less likely to occur.
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In contrast with the Commission's findings, which were the principal data
source for legislative discussions in 199, examination of the investment perform-
ance of several major foundations leads to the conclusion that these foundations
were highly efficient in their investment management, at least a measured by
the Commission's total rate of return. For foundations, the annual average rate
of return from the time of first endowment through 1972 ranged from a low of
10.0 percent to a high of 21.5 percent.' For some of these foundations, to be sure,
considerable fluctuations in total rate of return from year to year were experi-
enced, but even so, the rate of return record of each over its lifetime has been
impressive. Thus, the average annual total return, including dividends and ap-
preciation in the market value of assets, computed as the compound interest rate
of growth from the year of initial endowment through 1972, ranged from a low
of T.0 percent to a high of 17.2 percent.

Average
annual total

Foundation rate of
year of return Endowment

endowment (percent) (percent) a

A ............................................................... 1958 13.3 13.1
B ............................................................... 1957 12.3 12.0
C ............................................................... 1945 14.6 9.0
D ............................................................... 1954 21.5 17.2
E ................................................................ 1940 15.1 9.7
F ................................................................ 1935 13.9 7.9
o ............................................................... 1939 14.5 9.0
H ............................................................... 1924 14.9 1
................................................................ 1955 16.7 IO6

J................................................................ 1948 10.0 8.0
K ............................................................... 1938 14,0 16.9
L ................................................................ 1942 10.8 9.5

1 Compound interest average annual rate of increment over market value of initial endowment. Adjusted for additional
contributions and stock splits.

2 Since 1952.

There are, in short, substantial grounds for skepticism about the Commis-
sion's "findings" of poor, investment performance by foundations. It is regret-
table that the "findings" and the conclusion drawn by the Commission front
them were not subject to more critical examination in the legislative development
of the Tax Reform Act of 1969.
ft. The appropriate mcaeuro of return for foundation distributions

The minimum distribution rule of Section 4942 relates the required distribu-
tion by a foundation to the average market value of its assets. In this respect,
the rule follows the reasoning advanced by the Commission. with regard to tlse
measure of the base against which foundation distributions should be evaluated.'

For purposes of the investment policies of households and businesses, choice
among investment property depends on the potential gain in net worth afforded
by the investment alternatives open to the Investor. This gain in net worth
is the sum of current Income flows from the investment and appreciation in the
market value of the investment assets. Thus., for purposes of evaluating the
investment performance, the measure cited by the Commission is aloproprate.

It does follow, however, that gain in net worth as measured in the marketplace
over given time period affords an appropirate basis for rules governing distribu-
tion policies.

Consider the case of a corporation with earnings in a particular year of, sny.
$1,000.000. where Its earnings are measured according to the provision of the
Internal Revenue Code and Regulations. In general, earnings so measured will
be equal to receipts from the company's operations less expenses. Earnings do not
include the appreciation in the market value of the corporation's equity. Nor
should they. If these unrealized capital gains were included in income for the
year, gross double counting would result, since the capital gains are, for the

I Average, for each foundation, of the total rates of return for each year from Initial
endowment through 1972.R 11eport, p. 74.
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most part, the market's capitalization of the increase in the company's future
income.

Suppose the corporation retains the full amount of its earnings for that year.
These retained earnings, prudently and effectively invested by the corporation,
will produce an increase in the companys future income. The valuation in the
market place to that additional future income will be reflected in an increase In
the market value of the company's equity. But the unrealized capital gain
can hardly be regarded as part of the company's income for that year.

For purposes of the accumulated earnings tax (Section 531-537), this retention
of earnings may be deemed to represent an improper accumulation, and an
additional tax may be imposed. But the accumulated taxable income on which the
additional tax may be imposed is determined by reference to the corporation's
taxable income (with certain adjustments), which does not include the com-
pany's unrealized capital gains, i.e., the increase In the market value of Its
equity.

The shareholders of this company will enjoy unrealized capital gains, assum-
ing that they retain their stockholdings and the market value of their shares
increases in some proportion to the company's retained earnings. These un-
realized capital gains, however, are not included in the Income of the stock-
holders, nor should 'hey be, even though the appreciation in market value of
their shares increases their net worth. To Include this appreciation in the
shareholders' current year's taxable income would be to subject them to tax on
the capitalized value of future income as well as on the future income itself
as materializes over time.

A foundation as one of the stockholders of the corporation no more than any
other shareholder realizes income by virtue of the increase in the market value
of its shares of the corporation's stocks. For effective management of its opera-
tions, the foundation must be constrained by the income it receives on its assets.
not by the increase in the market value of these assets. The imposition of
rules, pertaining to its operations, which rely on changes in the market value
of the foundation's assets, thus, subjects the foundation to contraints dis-
similar from and far harsher than any others applied by the Internal Revenue
Code to any other class of entities.

For the reasons presented below, any uniform minimum distribution rule is
likely to be at odds with public policy objectives concerning foundations and
their financial support of charities. Apart from these considerations, a minimum
distribution rule which relates required foundation distributions to the market
value of foundation assets rather than to foundation Income will almost cer-
tainly produce highly analogous and disparate results among foundations.

The obvious case in point involves differences among foundations with respect
to the liquidity of their assets and the current flow these assets produce. Thus,
a foundation with a substantial proportion of its assets in, say, a low payout,
growth corporation may very well be required under the minimum distribution
rule, to liquidate significant amounts of its assets, while another foundation with
a substantial part of its assets in high payout, low yield shares in a slower
growing company may be under no such constraint. In terms of investment
performance and growth in capacity to provide financial support to charities,
the first foundation may very well be highly superior to the second. The impact
of the minimum distribution rule, however, is precisely contrary to the objec-
tives articulated for it in this case. Indeed, if the first foundation's stock is that
of a closely-held company for which little or no market exists, the foundation
may be put into an impossible position with regard to both effective management
of its investments and building the capacity to support charity.

Similar difficulties will arise where substantial amounts of the foundation's
assets are In real estate on which the net cash flow Is less than 6 percent of the
market value of the property. The investment In this property may very well
be superior to any alternative available to the foundation In terms of the Com-
mission's total rate of return as well as in terms of building capacity for distribu-
tion to charities. Yet the minimum distribution rule might very well require
the foundation to liquidate these assets and either to replace them with others
which are Inferior or to reduce permanently their capacity to support charity.

There is, as one might expect, substantial variation among foundations in their
investment policies and asset composition. The minimum distribution rules of
Section 4942 make no adequate allowance for these variations. The Impact of
Section 4942, therefore, is likely to be highly discriminatory. Moreover, since
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these differences in effects are not necessarily, if at all, in line with public policy
objectives, the minimum distribution rule is likely to be highly capricious.

If some minimum distribution rule, imposed at a uniform rate on all founda-
tions, is to be continued, it should be applied with respect to foundation income,
not foundation assets.
0. Inveotmncnt Perfoma~oe and PortfoUo Oonoentraton

One of the explanations offered for the allegedly poor investment performance
of foundations, according to the Commission, is that 1. . a significant portion
of a foundation investment portfolio is often control stock In a company."' Re-
grettably, the Commission provided no data showing the number or proportion of
foundations whose portfolios were highly concentrated nor did it attempt to cor-
relate foundations' rate of return experience with the degree of portfolio con-
centration.

The Commission did, however, provide some data, drawn from its 1968 sample
of foundations, bearing on the distribution of foundation assets by type of asset.
Excluding the Ford Foundation, the Commission found that stock in a company
in which a donor and his family owned a controlling interest (20 percent or more
of the total issued) constituted 80 percent of total foundation assets. Appreciated
real property was 4 percent of the total, other appreciated intangible property
was 86 percent, while cash or unappreciated property was 25 percent. The pro-
portions differed somewhat depending on the foundation size class; for founda-
tions with over $100 million of assets (excluding the Ford Foundation) control
stock was 56 percent of total assets, compared with 19 percent for foundations
with total assets less than $200,000. Moreover, the Commission found, only 14
percent of the sampled foundations had received half or more of their contribu-
tions in control stock.*

The view that the allegedly poor investment performance of foundations results
from the lack of adequate portfolio diversification is without substantiation. Ap-
propriate data, if available, might indeed reveal a correlation between rate of
return and degrees of diversification, but as matters stand, such correlation is
pure conjecture.

Quite a different surmise emerges from examination of the investment per-
formance of the foundations shown in the table above. In each case, the founda-
tion's assets are highly concentrated in a single class of stock. The wide range of
average rates of return is not correlated with portfolio diversity.

Some significant degree of portfolio diversification may be a valid general pre-
scription for balancing yield and risk.- It does not follow, however, that the diver-
sification appropriate for one investor is equally appropriate for any other. Di-
versification per se is not an investment objective to be blindly or slavishly pursued
in disregard of the rate of return experience of existing portfolios. Changing
portfolio composition entails the costs of acquiring information on other invest-
ment assets and, generally, some transaction costs. It is by no means clear that
any of the foundations shown in the table above could reasonably expect by
diversifying their potfolios to improve their investment performance sufficiently
to warrant incurring the costs such diversifying would require.
D. Distribution poloy and rate of return

More fundamentally, the relevance of foundation investment performance to
the desirability of a minimum distribution rule is obscure. Surely the occasion
for a minimum distribution rule is not to improve foundations' investment
management. in and of itself. A tax provision aimed at such a result for founda-
tions would be highly discriminatory, since no other provision of the Internal
Revenue Code bearing on any other class of entities is endowed with a similar
intent. The purpose of a minimum distribution rule. rather, is to increase the
amount of foundations' distributions to charities. Any such increase currently or
in the near future will occur at the expense of less capacity by foundations than
they otherwise would have to provide such support over the longer term unless
foundations are able sufficiently to increase the rates of return on their invest-
mehts. If it is desired to increase distributions currently or in the near-term and
if the amount of the increase in distributions is relatively large, a minimum dis-
tribution rule designed to achieve this result will require large-scale inroads on
the existing assets of foundations, the effects of which on future total returns and

0 Report. p. 75.to Report, Tables A81-83, pp. 243-245.
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distribution capacity will far outweigh any increase in rate of return that might
be realized by changes in foundation portfolios.

To the extent that public policy calls for a continuing and growing distribution
capacity by foundations over the long term, a minimum distribution rule Is
counterproductive, irrespective of the total rate of return on foundation assets.
The higher the required minimum distribution rate, the greater the likelihood
of required reduction in foundation corpus, the effect of which on long-term
distribution capacity is likely to outweigh by far any increase in rate of return
which may be realized by changing the composition of the remaining corpus.

This may be illustrated by a hypothetical example. Suppose a foundation's
initial endowment was $1,000,000, which was invested at an annual interest rate
of, say, 15 percent, and suppose the foundation's annual distributions were 1
percent of its assets. At the end of 10 years, it would have distributed a total
of $386,800, roughly, and would have accumulated total assets, i.e., distribution
capacity, of about $3,058,750. If the foundation bad been required to distribute
each year 5 percent of its accumulated principal at the end of each year, the
accumulated principal at the end of 10 years would be about $2,482,240. about
$1,236,510 less. Distributions of $1,623,310 during the first 10 years instead of
$380,800 would reduce distribution capacity over the succeeding 10 years by
about $5,002,400 or by roughly 4 times the additional distributions in the first
10 years. In order to distribute each year 5 percent of the accumulated principal
at the end of each year and to achieve the same distributlon capacity at the end
of 10 years as if annual distributions were 1 percent of assets, the initial prin-
cipal would have to be invested at an interest rate of 19.84 percent, 82.3 percent
greater than the assumed actual rate of 15 percent.

With a 6 percent minimum distribution rule, distributions totaling $1,866,560
would be required in the first 10 years, resulting in accumulated assets of about
$2,179,000 at the end of 10 years. Distribution capacity for the succeeding 10
years would be reduced by roughly $7,550,000. To avert this loss in distribution
capacity, the initial endowment would have had to have been invested at a rate
of return of 21.1 percent, about 41 percent more than the assumed actual rate
of 15 percent.

If the foundation's rate of return were 10 percent, instead of 15 percent
requiring it to increase its distribution rate from 1 percent to 5 percent would
result in additional distributions of $792,760 over the first 10 years, but would
reduce the accumulated distribution capacity over the next 10 years by $1,860,000,
roughly. A 6 percent minimum distribution rule would require $948,700 in addi-
tional distributions in the first 10 years but would reduce distribution capacity
in the succeeding 10 years by about $2,225,000. To avert this loss in distribution
capacity, the rate of return on the foundation's assets would have to increase
to 14.0 percent and 15.85 percent, or by 46 percent and 58.5 percent, respectively.

Quite clearly, increases in rates of return of these magnitudes are hardly likely
to be attained by even the most active and speculative investment management.
Any minimum distribution rule which in practice requires foundations to in-
crease the rate of their payouts to charities cannot realistically be Justified as
intended to improve the investment performance of foundations. On the con-
trary, the Justification for any such rule must be the value judgment that the
benefits from an increase in current distributions outweigh the costs of the
reduced distribution capacity for the longer term.
B. Distribintion Polcy Oriteria

For the long term, an appropriate distribution rate for any foundation must
depend both on the desired rate of increase in its distributions and on the rate
of growth of its distribution capacity, as well. Unless a fixed time horizon is
placed on charities' requirements for financial support, or unless it is desired
to substitute government financial support for private sources, the distribution
rate required of foundations must take into account the impact of current and
near term distributions on the capacity of foundations to provide the desired
distribution in any future year. The higher the desired rate of growth in dis-
tributions relative to the rate of growth of assets, the lower must be the annual
distribution rate if the foundation is to be able to meet its long term commitments.

The present 6 percent minimum distribution rule obviously does not take
these considerations into account. For a great many foundations, it will require a
sharp deceleration in the growth of their distributions And for any foundation
with a rate of return less than 0.5 percent, it will result in reduction and eventual
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exhaustion of assets and an absolute decline in the amount of distributions.
The following table shows the maximum rate of growth in the amount of

foundation distributions, given alternative rates of return, under the 6 percent
minimum distribution rule. For any foundation with a rate of return of, say,
10 percent whose distributions to charity have been growing at a rate faster than
3.4 percent, the 6 percent minimum distribution rule will require a cut back In the
rate of expansion of distributions. Moreover, this cut back in the rate of growth
of distributions is not a hypothetical matter. Every one of the foundations shown
In the table below will be required to slow the increase i its distributions as a
result of the 6 percent minimum distribution rule. In most cases, the required
reduction in the rate of growth will be substantial.

Percent mazftmnm rate of growth In amount distributed

Percent rate of return: Percent
7.5 -------------------------------------------------- 1.05

10.0 -------------------------------------------------- 3.40
11.7 -------------------------------------------------- 5.00
12.5 -------------------------------------------------- 5. 75
15.0 0-----------------------------------------------

Percent reduc-
Actual rate of tion in rate of

growth of growth of
Foundation distributions distfibutions

A ......................................................................... 15.7 59.9
B ......................................................................... 14.9 64.2
C ......................................................................... 9.9 71.7
D ......................................................................... 12.9 20.9
E .......................................................................... 7.6 59.2
F .......................................................................... 2.8 50.0
a ......................................................................... 16.5 84.8
H ......................................................................... 10.4 75.0
J .......................................................................... 7.2 79.2
K ...................................................................... 11.4 13.2
I ......................................................................... 4.1 28.5

-In all but two cases, the 6 percent minimum distribution rule will result in
reductions in the distribution growth rate of well over 50 percent. In fact, the
smallest reduction is 21 percent.

For all foundations, the average annual rate of increase In distributions to
charities over the years 1955-1971 was about 10.2 percent.11 The 6 percent mini-
mum distribution rule, applied across the board, may very well reduce this growth
rate to 5 to 6 percent.

These consequences of the 6 percent minimum distribution rule clearly are
grossly at odds with the ostensible objective of the rule, viz, to impel foundations
to aocelerate the growth in their distributions. There is a broad consensus that
the needs of charities for private financial support are expanding at an acceler-
ating rate," clearly implying that the desired growth rate of foundation distribu-
tions to charities over the next decade and a half should exceed that of the
decade and a half from the mid-150's. And indeed, It must be this persuasion
that is the basis for the public policy position that foundations should increase
their distributions to their recipient charities. But the minimum distribution
rules of Section 4942, as demonstrated, are contraproductive to this end, when
account is taken of the facts of foundations' distributions and earnings.

Any uniformly applicable minimum distribution rule, therefore, will discrint-
nate severely among foundations, not In line with objectives of public policy but
on the basis of factors over which public policy has little control. As shown
above, these discriminatory effects of a minimum distribution rule cannot rea-
sonably or realistically be justified as impelling foundations to manage their
investments more efficiently.

Statistical Abstract of the United Vfates, 1972, Table No. 499, p. 806, from American
ARoqelatton of lind Raidni Counsel. Inc.. Oirlng U.S.A.

u Cf. Report, Chapter 3 and Appendix I1, 1.
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P. Investment performance atnd distributions
The Commission contended that improved investment performance by founda-

tions would result in increases in distributions to charities," and this assump-
tion was repeatedly articulated during the legislative hearings and debates. A
mulmum distribution rule, as already noted, was widely viewed as impelling
foundations to improve their investment performance. Presumably, any increase
in investment returns resulting from this improvemeut would be immediately
passed on in additional distributions to charities. To complete the syllogism, by
requiring foundations to improve their investment performance a minimum
distribution rule would result in additional distributions to charity.

Interestingly enough this line of reasoning is the reverse of the Justification
for a minimum distribution rule based on the view that foundations were not
distributing enough of their earnings. The clear implication of the latter view
is that given their rate of return, foundations could well afford to Increase their
distributions."'

The Commission's reasoning and much of the legislative discussion appears to
be exclusively mechanistic, ignorlig a host of considerations which enter into
foundations' determinitions of the amount of their distribution. In the first
place, as the discussion above demonstrates, full distribution of any increase in
earnings resulting from an increase in rate of return would not eoaform with
the condition that the foundation should be ablo to meet any future, targeted
distribution. Beyoud this observation, however, foundation distribution policy
is also guided by considerations of the specific ehariable activities which the
foundation wants to. sup ort, the present demands of such charities relative to
those which mar. be reasonably anticipated &t a future date, the capacity of the
donee effectively to utlize additional grants currently compared with their use
at a later date, and so on. The balance among these and numerous other con-
siderations dictate efficient distribute policy.

To be sure, the foundation's rate of return sets a lmit on distributions, at
least over a period of year. Vut it certainly does not follow that an increase in
rate of return either would oe should be pvmptly reAected ii an equal increase
In distributions. Moreover, If account is taken of the variability in Investment
return experience, on the one hand, and of the much steadier iWresse in chari-
ties' demands for financial s irot over the lons term, and the extended time
period of many grants, on the other, prompt year-to-year change in response to
changes in rate of return would be neither practicable nor desirable.

Over the long tt-n,, increases in foundations' rates of return should be ex-
pected to result in increases in distributions, based on extrapolation of historical
experience. But this historical relationship does not afford the basis for contend-
ing that a minimum distribution rule of the sort now in the law will impel an
increase in distributions over the long term by virtue of an improvement in foun-
dations' investment performance.

IT. FOUNDATION DISTRIBUTIONS AND DONOR TAX SAVINGS

As noted above (section II), one of the major Inputs into the 1960 revisions
of the tax provisions pertaining to foundations appeared to be the view summar-
ized by the Commission in its assertion that 1.... foundations . . . clearly are
not providing an adequately payout to society in return for the immediate tax
deductions society has given their donors." " At issue is (1) the magnitude of the
revenue loss sustained by the Treasury by virtue of the deduction of donors'
contributions to foundations and by virtue of foundation tax "exemption", and
(2) the comparison of returns which might be expected from the Government's
use of the foregone revenue with the foundations' distribution to charities.

Clearly, if it were shown that the magnitude of the tax savings from the de-
ductibility of contributions to foundations is small, or if given the amount of
savings it could be shown that the aggregate flow of benefits from the Govern-
ment's use of the foregone revenue was exceeded by the amount of foundation
distributions, the view that foundation payments were inadequate to justify the
tax "benefits" would be unwarranted.

1I Report, p. 75.
14' oncresonnl Record, December 6, 1909, pp. .15959-15903.
Is Report, p. 75.
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A. Amountt of Saco benefit
Net tax savings to donors, hence revenue losses to the Treasury resulting from

the income, estate, and gift tax deductibility of contributions to foundations are
in all likelihood quite small in magnitude. Close estimation of these tax savings
is not feasible, primarily because of the inadequacy of data pertaining to such
contributions. It Is hardly surprising, In view of these difficulties, that the Com-
mission did not support the quoted statement with a comparison of foundation
payout with their donors' tax savings.

According to the Commission, the market value of foundation assets In 1968
was between $20 billion and $30 billion.1 If one were to assume that the average
age of the foundations In 1968 was, say, 15 years, and that the average rate of
Increase in the market value of foundation assets has been, say, 7 per cent, then
the value of the foundations' assets at the time they were contributed to thefoundations would have been between roughly $7.25 billion and $10.88 billion.
The tax benefits resulting from these contributions, of course, would have varied
substantially, depending on when they were made, the tax deduction allowed
at the time, an! the applicable tax rate. But suppose that on the average, the
contributions. had been fully'deductible and at a tax rate of, say 50 per cent.Then the ta:. savings to the donors and the revenue loss to the Treasury would
have been o'Z the order of $3.6 billion to $5.4 billion. I

Alternatively assume that the average age of foundations in 1968 was, say
25 year ad that the average rate of growth In the market value of the assets
was, say, 15 per cent. On these assumptions, the value of the assets at the
time they were donated to the foundations wotild have been between roughly$600 million and $900 million. With an assumed marginal tax rate of 50 per
cent, the deductibility of 'these donations provided tax savings of between $300
million and.$450 million.

Given the wide range of the estimated age and rate of growth of the assets
of foundations and the lack of data pertaining to donor's tax situations at the
time of donations, any estimates of the actual amount of the tax savings is
subject to an extremely large margin of error. Merely for illustrative purposes,
however, assume that the tax benefits, hence Treasury revenue loss, were of
the order of magnitude of $2 billion. Further assume that the average age offoundations, consistent with this estimate of tax savings, is 20 years (as of
1968).
B. Comparison of foundation distributions with Government use of tao savings

On these assumptions, one might ask, "What would have been the cumulativeamount of "benefits" to society if no deductions had been allowed and if theGovernment had distributed 6 per cent per year of its returns on the $2 billion
of additional revenues, assuming that these returns were equal to 6 per cent of
the net-of-distributions amount of the $2 billion of revenues? How does thiscumulative amount of Governnqent benefits compare with the cumulative amountof foregone foundation distributions, given the actual rate of growth of such
distributions ?"

Given these assumptions, Government benefits distributed to society in amountsequal to the earnings on the $2 billion of additional revenues would have aggre-
gated roughly $2.9 billion from 1948 through 1972. If donors had not been allowed
to deduct these contributions, and if their donations to foundations had been less
than assumed above in an amount equal to the additional taxes they would have
paid, then the cumulative amount of foregone distribution by foundations to
charities from 1948 through 1972 would have been roughly $11.3 billion."7 Even if
the foregone foundation distributions bad been only half as touch-$5.6 billion-as estimated, and if the Government's use of the additional tax revenues had
provided half again as much additional benefits-$4.4 billion, it is clear that thelost foundation distributions would have substantially exceeded the additional
benefits from Government.

Granting the imprecision of these calculations, they nevertheless strongly urge
that there is little factual Justification for the notion that foundation payouts

Is Report, P. 151.Th Ft assumes that the initial foundation distributions in 1948 would have been half
the amount estimated for that year and that distributions would have Increased at thesame average annual rate-10.1 percent-as over the years 1955-1971.
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have been an inadequate return to society for the tax deductions society has
given their donors. Indeed, relatively few government spending programs could
meet the benefit-cost standards implied by foundation distributions in relation
to tax savings to the donors of foundations' assets.

Mr. Fox. That concludes our testimony. We are available for any questions.
Mrs. OunvITHs. I would like to know what happened to the Kresge Founda-

tion under the payout rule.
Mr. BAmwiN. Madam Chairman, I will be glad to tell you that had a 0-percent

rule been in effect since 1924 when Mr. Kresge established the foundation, it
would have resulted in the gross assets of the foundation being $625 million less
than they are at the present time. There would have been $32 million more paid
out to charity over that period of time that will obviously be made up within
slightly over a year with the current state of the assets.

I should tell you in addition that we are much concerned about the inflationary
effects. One is often told that a high total return rate can be gotten. In my own
experience It would seem to me that 8 percent is about as well as anybody can
do on that.

I thoroughly endorse what has been said here before with respect to a 81/2
percent return, perhaps 8%4 percent on dividends and Interest, and the rest might
come from realized capital gains. But when one adds a 4- or 5-percent inflationary
factor on top of that, or in our case, since we deal mainly with bricks and
mortar, another 4 percent on the top of that, it is clear that the erosion is an
almost Impossible situation to meet.

I had, for example, yeserday before me an application from a prominent uni-
versity in which they calculated-this was a construction project and it would
take over 2 years to do-they calculated the rate of inflation with respect to the
construCtion at 8 percent a year. I think this is a factor that must be taken
into account.

I would comment also on perhaps a little known aspect of the 4-percent excise
tax, Kresge Foundation a year ago embarked on a secondary offering of some
size, $270 million. We did this by way of diversification, by way of Increasing our
income. On the other hand, we are required under the act to pay a 4-percent
excise tax on the capital gain involved in that particular secondary offering.
Therefore, on May 15 the Kresge Foundation will pay a 4-percent excise tax
of $5.8 million of which $600,000 is attributable to current dividends and interest
and $5.250 million Is attributable to the offering, which we did in order to Increase
our yield, and also to diversify.

So it seems to me that that portion of the 4-percent excise tax should cer-
tainly be eliminated. I must say as to the effect on us. last year we had some
800 applications Involving I suppose a total asking of some $150 million. I am
aware that to the members of the Ways and Means Committee this Is not an
exorbitant sum. On the other hand, we had to turn down about $11 out of $12
asked for. In 1971 that was the case. In 1972 the total asking was about the
same. Our giving trebled under the act because we were under the minimum
investment return provisions. All that It meant was that we had to turn down
$3 out of $4 asked for. So the demand continues. Unless there is a diminution in
the minimum Investment return payout for all the reasons that have been stated
here, I see no reason to believe that there won't be a gradual phasing out of
foundation activity. This is what I think the members of the committee must
face up to.

Thank you.
Mrs. GRIFFITHW. I would like to say to you, Mr. Baldwin, that there is no com-

mittee in Congress which is more Impressed with large sums of money than this
committee is. This is the only committee on which I have ever sat where there is
only one copy of the transcript ever made available. Exerybody has to correct it
and send it back on to the next one. In all other comm!ttees, everybody gets a
special copy.

Mr. BALDWIN. Madam Chairman, my worry was that the figures I gave were
too small.

Mrs. GirTiFiTHS. Well, we run this whole committee on $50,000 a year and
with great effort we got the chairman to ask for more this year.

Mr. BuuKr. Regarding the Kreske Foundation, what Is the net worth of the
Kresge Foundation today?

Mr. BAmwiN. I don't know what the market is doing at the moment, sir. I
would guess somewhere in the neighborhood of $850 million.
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Mr. BUvKs. What was its net worth in 1969?
Mr. BALDWIN. I have the figures. I can give them to you.
Mr. BURKE. I would like to have them right now because I think it contradicts

your testimony somewhat.
Mr. BALWii. The market value of assets as of December 30, 1969 was $432

million, sir, in round figures.
Mr. BURKE. They are up to $800 million today?
Mr. BALDWIN. As of yesterday's market that would be it, yes.
Mr. BunKs. That is all.
Mr. BALvwN. The reason for that, of course, is the appreciation in the Kresge

stock of which we hold somewhat over 10 million shares.
Mr. BURK.. If their net worth went from $432 million up to $800 million in

less than 4 years, I don't think that It it going to disappear from the horizon.
Mr. BADLOWIN. Well, that presupposes the continued increase in the stock and it

presupposes that section 4942 is not in effect, Congressman, and I am not sure
that either can be depended upon. We had begua, long before the 1989 act, to
diversify that. I should tell you if we had held all the Kresge stock we had the
worth of this foundation would now be $1.8 billioL

Mr. Buaima. I have beard all thes statements about these foundations disap,
hearing. I don't thlak any organization whose assets would increase from $432
to $80G million in less than 4 years lo going to disappmear.

Mr. BAmwt. I should point out, sit, that last year we invaded. principal of
$17 million and It is estimated this year we wiU iwvade principal of $W2 milLon.
This Is under 4% percent, not 6 perent.

Mrs. Gxwrirrir. Mr. Schaeebeli will inqulie.
Mr, anna trsu Gentleeu, W. Baldwin said that the laflatlona7 factor to

be considered sWeld be 8 percent rater than 6 percent provided for in section
4942. Is that correct?

Mr. BALRwu. No, sir what I was making nefecence to is the coamnonly held
assumption that one ought to get a total return of somewhere ka the neighborhood
of 10 or 12 percent depending obviously on which investment analyst you talk to.
It Is my own guess that probably 8 percent total return as the difference between
realized and unrealized capital gains is a eewponable sound thing to look for dur-
ing these days. I realize there were other times when that was not so. What I said
was that if you paid out this 6 percent you would then theoretically have a
2-percent Inrement. I said fuater that adding a 4- or 5-percent insationary
factor to that would mean that in effect your foundation purchasing power was
reducing by at least 3 percent a year.

Mr. SOJINEHEELL What you are saying is that 6 percent in section 4942 is not
sufficient to take care of the rate of inflation?

Mr. BALDWIN. I am saying it is too high. The 6-percent payout requirement is
too high.

Mr. SCUNEEBCLI. We have a lot of challenges to the accuracy of the Peterson
report. Virtually everybody has challenged it. I, and some other members of the
committee would like to know a little more about the background of the Peterson
report. How was it authorized, by whom? Could you give us some information
about the Peterson report? Is this the Mr. Peterson who was Secretary of Com-
merce, former president of Bell & Howell?

Mr. Fox. Yes, sir, at that time he was with Bell & Howell. He was not Secretary
of Commerce.

Mr. ScINEjrEnLT. That is how hee got hooked up with Senator Percy in this
report, I presume.

Mr. Fox. Yes, sir. Ile was requested by Senator Long to come forth with a
study which would, among other things, indicate to the committee what a proper
rate of return for foundations would be. That study is entitled "Foundations,
private giving, and public policy report and recommendations of the commission
on foundations and private philanthropy." What we have done since then is to
commission an independent study by Dr. Norman Ture to examine the conclusion
and assumption in the Peterson report. I)r. Ture has found something that we
guessed wasn't right, but were not able to substantiate simply because we were
not economists, and that is that the logic that was applied in the Peterson report,
in which he concluded that a foundation should pay out between 6 and 8 percent
annually, was subject to question, lie used the median values, not weighted
arithmetic means or averages; in addition, many of his statistics were for only
1 year in regard to foundation income, and thus the entire result that he came
out with Is highly questionable. I think Mr. Baldwin has stated It by really
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saying if you assume that you have an 8 percent total, Including erealised cp!-
tal gains return by a foundation annually, it it were to try to pay out between
6 and 8 percent, its purchasing power because of Inflation would obviously be
diminished annually.

At this point in time no specific action has been necessary and therefore none
hat been taken but you ean be assured that the trustees are very conscious of
the requireweats of the law.

Mr. ConuRMA. Do you anticipate that you will need to change your potfollo? Do
you antgcpate converting it into relatively high yield bonds so that the 0 percent
wont cause you any trouble, or might you put it Into growth stock where the In-
come will cause you some trouble?

Mr. MAWDY. I think it would be fair, Mr. Congressman, to say at this time no
decision bas been made, that we have a very responsible group of trustees, and
aWroprlate actions, based upon what in their Judgment seems to be In the best
Interest of charity and in conformance with the law, will be taken at the time It
is necessary.

Mr. RJDDSm Mr. Corman, while you had to go to vote Dr. Mawby pointed out
to the committee that the Kellogg Foundation is unique in one regard. It holds,
as he pointed out, what may be termed two separate portfolios. One portfolio, as
le has said, consists entirely of the Kellogg Co., stock. The other portfolio is a
broadly diversified, managed fund which Is utilized principally for measuring the
performance of the Kellogg portfolio. That diversified portfolio is managed with
the assistance of the best available Investment counsel that to obtainable. The
fact Is that the record of the diversified fund which Is constantly being monitored
and which is constantly changed in accordance with the advice that we get does
not produce either the same yield or the same capital appreciation as is produced
by the other fund.

Now, this is a fund which is mixed in equities, In bonds and in other interest-
bearing securities. The plain truth of the matter is that the thought that a diversi-
fied portfolio is going to produce a higher rate for the benefit of charity evidently
depends upon what is held to begin with and how well it Is managed. There has
been every effort made by the trustees of the Kellogg Foudation to improve and
increase the yield of its diversified portfolio. It has not managed to do so in any-
where near the degree of success that has been produced by the wisdom of Mr.
W. K. Kellogg in turning over one-half interest in a company, and that is essen-
tially what he did, to the people of the United States.

Now it is not, as Peterson thought, that we should be measured as foundations
with mutual funds. But let us compare the actual experience of every foundation
represented at this table with the actual performance of mutual funds. Peterson
was incorrect in assuming that mutual funds performed as well as they did and
Peterson was wrong In assuming that mutual funds were doing anywhere near
as well as he thought they were, and equally Incorrect in assuming that we were
doing badly because the plain truth of the matter is that both the diversified fund
of the Kellogg Co. and its Kellogg Co. stock have both outperformed mutual funds.
That is true, sir. Yet nevertheless notwithstanding that fact and for your benefit,
Mr. Burke, the facts as we related them to you on what the 6-percent rule would
have done to our foundation since 1984 is as follows: It would have reduced the
total portfolio by 50 percent and the net short-term benefit would have been onL7
around $89 million, which is to say that ultimately the gifts devoted to charity
would have been reduced by almost $210 million over the short-term benefit to
charity.

Mr. &cMNZmuL. There is an Item in the Wall Street Journal on that that is
of Interest. It was to me. The Robert Wood Johnson Foundation announced to-
day a $15 million program for emergency medical service over a 2-year period of
time, $15 million. I checked the record and 1 think the Federal Government in-
vestment for emergency medical services is $15 million per year. So this is 50
percent more to the Federal approach to this problem and I think that it further
substantiates the need for foundations, and highlights the good that they do.

Mr. Fo. There is no question about that. The Ture stmly, for example, also
refutes one of the premises that people assumed in 199 was true and that is that
donors got huge tax deductions in relation to what they were giving away.

Dr. Ture took our group's total tax deduction benefits and applied that to see
what would have happened if instead the money had been given over to the Fed-
cral Government; and in short he Just shows that charity gets a greater bang
for its dollar from private foundations than it does from governments giving.+

Mr. SoHnzEimm. We have that Ture report as part of your testimony.

23-812-78-17



254

Mr. Fox. Yes, sir.
Mr. oHNzmzu. Thank you very much, Mr. Chairman.
Mrs GanIT .Mr. Burleson?
Mr. BummoN. No questions.
Mrs. Gam eis. Mr. Corman.
Mr. CouMAN. I want you to know that I am friendly to the cause of charity,

but I must tell you that I have isat here and heard that if we take away any of
these tax incentives young people won't be able to go through college. We have a
lot of tax incentives to make that possible. But when we suggest that foundations
should spend about 6 percent of their assets for the charitable purposes for which
we have been moved to give tax incentives, we are told it will destroy the system
of private charity.

I must say I am a bit confused. I want to turn to Kellogg, for a moment, to look
at what they are doing to comply with section 4943. 1 understand Kellogg is one
of the companies that is going to make some changes.

I wonder what percentage of Kellogg stock is held by foundations, what per.
centage is held by disqualified persons, and if that presents you with any need for
action under section 4943, what your plans are to come into compliance?

Mr. MAwBY. Yes, Mr. Congressman. The situation is that of course Mr. Kel-
logg in establishing the foundation had determined that whatever he should
accumulate would be somehow used to the benefit of mankind. So his wealth,
which was his holding in the Kellogg Co., was put into the Kellogg Foundation and
is now held in that trust fund. That amounts to about 50.2 percent of the stock
of the Kellogg Co.

Now, the foundation and the trust have always operated in accordance with the
law. We are very conscious of the provisions of 4943 and the trustees of the trust
will be taking this into consideration as they make their plans for the future.

Now, of course, God knows each one of the sets of trustees that you see here
represented today are charged with and they attempt the very best they can to
discharge that responsibility to their trus insruments and to the public. But the
ultimate question here before you today is what is the measure of investment
experience Is there any empiric formula that you can build into a rule such us
the rule that is being discussed before you today that will, say, on a day-to-day
basis guarantee maximum return to charity?

You have provided in the 1969 act rules which make it virtually impossible for
any of the abuses, which continued in the instance of a very, very few founda-
tions up to 1969, to continue. You asked us what family interest did Mr. Kellogg
maintain in the Kellogg Foundation. There are absolutely no members of his
family and none from the beginning which continued to have any exercise of
control over the trust or the company at all. They are not in being.

Again, we come back to you and ask for your true consideration of the facts
as we present them to you and for an opportunity to work with your staffs to
design a rule which can accomplish what is certainly necessary but at the same
time will, if you deem It proper, enable the foundations of the country to stay
in business and do their job.

I am with you, Mr. Corman. The name of the game is to let us really sit down,
take a look at what has happened, what the facts are, and try to work the rule
out.

The Peterson report did not attempt to do us any injury. It was just simply
put together within a very short timeframe, and it was put together under
certain assumptions that were just basically inaccurate. I believe that that
happened because of the very short time in which they had to examine the
problem.

Thank you.
Mr. C0OMAN. You said the Kellogg portfolio that held Kellogg stock did better

than the diversified fund. What was the record of each?
Mr. MAwaY. The record of the two funds, we will produce them month by

months and year by year for the record. The fund initially contained nothing but
Kellogg Co. stock. A certain portion of the Kellogg Co. stock was sold.

The funds produced thereby were set up, as I said, in a diversified holding
of bonds, stocks, and other interest-bearing obligations. Now I don't have the
day-to-day performance of that fund with me today.

Mr. Coauzi. I just want any one year. You said Kellogg did better on a per-
centage basis. What was the percentage profit of the two funds in a similar period
of time?
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Mr. MAwar. I think, Mr. Congressman, that if we look at the total return, that
the Kellogg portfolio through the years has performed somewhere on an average
of 10 to U percent, about 4 percent in dividends, and about 7 percent in appre
ciation.

This means that the corpus of that trust holding has about doubled in its value
each 10 years and therefore is about doubled in the income that it is producing
each 10 years.

I do not have it right here, but we will provide to you the specific figures
regarding the diversified portfolio.

I would emphasize, however, that the diversified portfolio has also outper-
formed mutual funds and outperformed the Dow Jones averages, and so forth.
So it has been a well-managed fund, but it simply has not done as well as this
unique holding of Kellogg stock.

I think the return to chairty, which is my concern as a foundation manager,
has been maximized through the unique performance of this company.

Mr. RIDDEJL. Mr. Corman, the difference is not small. It is large. The difference
in performance is great. I am sorry that we don't have the actual percentage
worked out. We should have.

Mr. CoamAx. Ten or eleven percent is a fairly revealing fact. I guess what you
are asking us to do is to make a decision as to what foundations can grow intern-
ally by setting some of their profit for growth or whether we want to require that
the profit be spent for a charitable purpose for which there is a tax incentive.

It is a bard question from where we sit
Mrs. GRIFFITHS. Are there questions on this side?
Mr. Chamberlain.
Mr. CHAMBERLA N. Madam Chairman, to follow up the point we are on right

new, that Mr. Corman brought up, I would like to refer to this sentence in the
middle of page 19 of your statement dealing with that. Maybe I am confused.

The increase was 58.9 percent for income received from the Kellogg holdings
as compared to an increase of 4.7 percent on the foundation's diversified portfolio?

Does that relate to what we are talking about right now?
Mr. MAWBY. Mr. Chairman, that is a comparison. perhaps it does answer Mr.

Corman's question. It is a performance comparison over the last 0 years. It is a
comparison of 1972 Income with 1967.

It is income, including divdends and interest, so forth, only, not the apprecia-
tion or total return concept.

But the income produced by the Kellogg portfolio in 1972 was 54 percent, 58.9
percent to be exact, greater than the income produced by that portifollo in 1967.

Conversely, the income produced by the diversified portofollo was 4.7 percent
greater in 1972 than in 1967. That, however, I would emphasize, is the income as
we think of it, dividends and interest, not the appreciation.

I think it is illustrative of the point that the growth in the Kellogg portfolio
has, indeed, been impressive.

Mr. C samaAxN. Thank you.
Thank you, Mr. Chairman.
Mr. BRrxz [presiding). Mr. Duncan will inquire.
Mr. DUNcAN. Thank you, Mr. Chairman.
What are the combined assets of all your foundations? Do you have that?
Mr. Fox. We can total it.
Mr. Bumx. If the gentleman will yield, when the rest of the members have

concluded, I was going to ask the rest of the foundations to give me their net
worth as of this year. So you, gentlemen, can be preparing for that. I will be
glad to add up the total.

Mr. DwroAm. Have the assets of your foundations increased or decreased since
the 169 Tax Reform Act?

Mr. RnDEJ. As a general rule, I think we can state that only those founda-
tions which have sold the initial holdings granted to them by their grantors have
declined, which sort of says something for the merits of diversification.

Mr. DUNoAN. If you held your assets--
Mr. RDDILL. All of us who have held that which our donors gave us have seen

appreciation. Those who have seen declines have sold that which was given them.
Had those of us which held the substantial portion of what was given to us and
sold only part of it, held it all, they would be much better off.

Mr. Doiwie. Could I give an illustration from Lilly Endowment?
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We so or? last year a total of $ million shares of Lilly stock In order to
diversify. At the end of 1972, as we totaled up the results of the situation from
this diversiceation, and Lilly put the returns from that sale In the hands of eight
competing financial management firms, some of the beat supposedly we could get
In TO country, the assets of the diversified fund at the end of 1972-admittedly
this was only about a 9-month experienee-but at the end of 1972 Lilly Endow-
ment bad $50 million less to use for charity than It would have had If It had kept
the money in Lilly stock. That was our experience with eight diversified man.
agement firms for this first year of our attempt toward diversfication.

Mr. Bus= What would you say Is the net worth of the Lilly Fund as of
today?

Mr. BoLLixo. As of the end of December It was $1,248,251,000.
Mr. DuNCAN. You mentioned the appreciated growth of the Lilly stock. What

percent of that did you pay out in dividends from the Lilly stock? Is It very low?
Mr. BotLo. It Is a very low yield stock. It is, around 1 percent In Its normal

dividend.
Mr. DuNoAx. Do you have one foundation contributing to another foundation?
Mr. BoLLiNG. I beg your pardon.
Mr. DuNcAx. Does one foundation contribute to another foundation. Have any

of Tour foundation followed that practice?
Mr. HunPxmm. Generally that would be contrary to the 19 act, air.
Mr. Duscv.&. Did you do that prior to that?
Mr. HUAxSDW The Pew Memorial Trust did not. I am not aware of any of

them that did that.
Mr. DvNcAN. The committee Is concerned-
Mr. Hunrxar. Excuse me, Mr. Duncan. I am referrIng now to a private, non.

operating foundation. You have operating foundations carrying on medical re-
search, Medical research foundations, that type of thing, they ae operating
foundations.

Mr. DUNcAN. That is what I have reference to.
Mr. HUrrAxn. Yes, sir, we contribute to foundations that are carrying on char-

itable activities. We do not contribute to foundations that are themselves conduits.
Mr. DuNcAN. The committee Is rightly concerned with some obvious abuses that

have crept Into foundations. Does anyone have recommendations or Idas on
how to correct some of these abuses?

Mr. BiLwm. I think the general feeling, sir, Is that the 1069 act has taken
most of those abuses into account and given a little bit of experience with that;
from the point of view of the Kresge Foundation I see no further recommenda-
tions to be made at this time.

Of course, we are suggesting revision of the 4942 section, rejection of the
minimum investment return payout to preserve the purchasing power for char-
ity. Aside from that, I have no recommendations.

I might respond, Congressman Burke, to your question.
I did Indicate 'that the assets of the Kresge Foundation were, at the end of

December 81,1972, in the area of $900 million.
I should tell you that in the 4 months that have elapsed since that time we

have dropped In value $100 million by reason of stock market action, that Is,
downward stock market action.

I point that out, sir, only to Indicate the volatility of the matter.
Mr. Buv.KL Would you yield?
Mr. DUNoAN. I will be glad to yield.
Mr. BUaxz. Could you give us the net worth on the Hormel Foundation?
Mr. Fox. Yes, sir. I have gotten this from the group. The Hormel Foundation

ti approximately $10 million; Kellogg, $590 million; Kresge, $890 million; Lilly
$1% billion; McClellan, $0 million; Pew Memorial, $500 million; the Emily and
Ernest Woodruff Foundation, Lettie Pate Evans and Joseph B. Whitehead
Foundation total approximately $580 million.

Mr. Scxmua. As of what date?
Mr. Fox. These are December 31 dates.
Mr. BuvKE. I want to make the observation that every one of the foundations

'has Just about doubled its net worth in the period in question.
McClellan Foundation increased from $10 million to $70 million. Lilly Sndow-

*ment went from $717 million to $1U billion.
The Kresge Foundation went from $482 million to s0 InUlon.
The Kellogg Foundation went from $892 million to 90 million.
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The Hormel Foundation, It seem,4 has had the smallest growth, from $9.4
million to $10 million.

Mr. DvUicAx. Can any of you tell me what percentage of your contributions
are for domestic purposes and for foreign operations?

Mr. BOLLIN. I would say Lilly Endowment has a rule adopted by out board.
that at least at the present time we will give no more than 6 percent of our
grants overseas and 95 percent for domestic grants In the United States.

Mr. DuzqoAn. Do any of you gentlemen have a higher percentage?
Mr. BAwxz. No. As far as Kresge Is concerned, $185 milllou was given over a

period of nearly 50 years, less than one-half of 1 percent has gone outside the
United States. That Includes Oanada.

Mr. HuFFAmKR. The percentage for Pew Is about like that for Kresge.
Mr. DuNcaN. Do any of you run over 5 percent?
Mr. M.wsY. Yes, sir; the Kellogg Foundation has long relationships and pro.

gram assistance In Latin America and Europe. Our domestic expenditures are
about 82 percent of the budget. Overseas about 18 percent.

Mr. DuzxoaN. Do any of your foundations support political activity of any
kind?

Mr. MAWRY. Ours does not.
Mr. BIlw. No, sir.
Mr. DuNoAN. Have they ever supported a voter registration drive?
Mr. BALDwN. Kresge does not.
Mr. DusnoA. Do you support any groups that use funds for that purpose that

you know of?
Mr. BADwiN. Kresge does not.
Mr. MAWSY. Not that we are aware of.
Mr. DUNoAN. Do any of you own newspapers or other media?
Mr. Fox. No.
Mr. BUnKF. Mr. Karth will inquire.
Mr. KARTH. Gentlemen of the panel, why would a foundation want to Increase

Its net worth from $400 million to $800 million In just 4 years, when the purpose
of their existence is to do good to assist charitable organizations?

Mr. BOLLNG. Mr. Congressman, could I speak to that?
I think it is very Important to try to establish the fact that basically that

we on this side of the table and you up there are precisely In accord on central
purpose of foundations, namely, to pay out In support of charitable, educational,
cultural, religious purposes.

Mr. KARTH. Why don't you stay closer to a balance?
31r. BOLLINO. The Increase In value has been due to the Increase In the

value of the stocks we have held. It has been due to the growth of these com-
panies in which we have invested.

Mr. KAITH. My question Is: Why don't you give more to the charitable orga-
nizations and stay. closer to equilibrium? Then you could do twice as much good
as what you are doing now.

Mr. BO LING. I think yours Is a very Important question. Do you do good only
for the short run or for the long run? It is certainly true in the short run, If you
greatly Increase the payout, you will do more good In this year than next year.
I think the real question before us on your side of the table, and ours, is how do
you write the formula In order to maximize the payout over time.

One of the oldest fables that all of us learned as schoolboys was the fable of
the goose that laid the golden egg.

Mr. KAR7a. Of course, carrying that argument to its most illogical conclusion,
why don't you quit giving anything for the next 20 years, and you can give three
times as much?

Mr. BOLLING. We have no reason to exist except to give this money away.
Mr. KAwir. That Is precisely my point.
The last question, Mr. Chairman: Did It ever occur to anybody on the panel

that It might be charitable to give to their Government because it Is In trouble,
too?

Mr. BALDwIN. We do, sir.
Mr. BOLLING. We do. Various ones of us make grants to various Government

agencies.
Mr. BAmwiN. At least 20 to 85 percent of the grants Kresge makes are In con-

Junction with governmental grants.
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Mr. RIDDI L. Bearing on the last question you asked, Congressman Karth, the
total tax benefit to Mr. W. K. Kellogg, income, estate and gift, was approximately
4 4,000.

Just the other day, playing around with that figure, we rounded It off at
450,000 and assumed the return to the people of the United States on that
450,000 of total tax revenue that was forgone by virtue of the Income tax stat-
utes in existence at that time, interestingly enough that figure, If you assume It
was $500,000, has been returned 502 times, and that Is not a bad bet on a return
-on forgone revenues.

Mr. KA TH. I obviously have not been able to follow your rapid arithmetic
which you have had time to think about, but maybe we can help you make it even
more generous than that.

Mr. Fox. Once you dissipate 4 percent that puts the Federal Government back,
or even more so, in the philanthropic field.

As I said earlier, the Ture study indicates the foundations have given to char-
ity a much greater return on dollars that the Federal Government does.

Mr. BUBKL. Mr. Gibbons will inquire.
Mr. GIBBONs. I have been kind of quiet up here, but I want you to know where

I stand. If I had my way. I would put all of you out of business In 30 years
from the time you were founded.

Mr. BALDwiN. Why Is that, sir?
Mr. GIBoNS. Because I don't think you are worth what you claim you are.

I don't think you are doing that much good.
You are sitting there perpetrating a big wad of wealth. You appoint yourselves

to these boards and you just go ona and on.
You exercise all kinds of economic power and the full extent of it is not clearly

evident. I think there would be enough other rich people who will come along
and make money and continue to do some good so that we needn't give such
extraordinary treatment to foundations.

You are kind of sitting there like the dog In the manger.
Mr. BOLLIuNo. I would be glad to examine line by line the contributions that are

made by the foundation I represent to projects which, If we did not put that
money into them, the taxpayers would be expected to again and again.

This is not something that is of benefit in terms of corporate power or personal
wealth or advantage to the people who gave this money originally. We are pro-
fessional managers put in here to manage this thing.

Mr. GIBBoNs. We had the same trouble back about 500 or 600 years ago in
England, where we had this constant perpetuation of wealth In the hands of a
few people.

Now all of your boards are sort of incestuous. You reappoint each other to the
boards. You pass the positions around.

While I don't want to belie your own personal motives, I think I have had
enough experience in affairs of the world to know what goes on in these things.

As I say, I would give you about 80 years, and then let you divest yourselves
of all of your wealth for the benefit of charity and let somebody else pass It
around,

Mr. BURKL Are there any other comments the panel would like to make?
Mr. Clancy is recognized.
Mr. CAN CY. I have one question, Mr. Chairman.
I believe it is your contention that the cost of the programs that the groups

support have increased at a greater rate than the general rate of inflation.
Mr. MAWBY. That is correct.
Mr. CLANOY. How do you account for this?
Mr. BiLDwsq. Mr. Clancy, I referred to that in terms of the Kresge Founda-

tion. We give the brick and mortar. I think it Is generally known that construct.
tion Inflation Is somewhat higher than regular inflation. At least I am so
informed.

Several years ago it was as high as I percent a month In the Boston area, for
example. Others are dealing In program grants to colleges where the services
have increased faster than the regular rate of Inflation.

Mr. CLANcY. Why did the cost of services In colleges Increase at a greater rate?
Mr. HwrAxm. I think the key to it is that you can't get greater productivity.

As someone said this morning, one violin can't do the job of two violins in a
symphony. You don't have the chance for increased productivity that you have In
society as a whole.
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I think attached to the statement are some very good statistical studies that
really support this rise in co.Rt of medical schools, rise in costs of the other things
that have been the typical object of foundation support

Mr. CLANoy. Has this gone to the salaries paid to the people engaged in the
teaching profession?

Mr. HunAxa. Yes, sir.
Mr. CLANOy. Does that account for a great deal of the increase?
Mr. HunvAKr. I think the committee heard yesterday the problem of the'

colleges. Everything that is labor-intensive has been increasing at a cost much
faster than the overall situation of the economy. It is that sort of thing that the
foundations have generally directed themselves toward.

Mr. CzANoy. Thank you very much.
Mr. BuJR SoN. Mr. Chairman.
Mr. BURKEL Mr. Burleson is recognized.
Mr. BURLESON. Mr. Chairman, I have passed the opportunity earlier to enter

this discussion, but we come back to this proposition of who and what can best
support charity and institutions of this country. It seems rather simple. Can
the Federal Government best apply charity or can private wealth?

It seems to me this is central to the issue. You have some limitations. Contrary
to what Mr. Gibbons Just said, I would take the Government out of a lot of things
we are doing very, very poorly with taxpayers' money. I would encourage private
charity foundations like we once did in this country when we were more self-
reliant than we are today. So I compliment you. I compliment any wealthy
individual who, if he didn't have some incentive for going into foundations, he
could bury his money.

There are objections on the part of a lot of people now to passing wealth on
to their progeny. What do you do with it? I appreciate what you are doing.

Mr. BuRKE. Are there any other observations that any member of the panel
would like to make before we close?

Mr. Jozfs. Mr. Chairman, I spent 8% years responsible for the health program
In HEW in 1961 through 1964. Virtually all of the grants handled through NIH,
for example, Public Health Service, Hill-Burton programs, required matching
ffmds at the local level. Foundations supplied a very large percentage of match-
ing funds that carried out the purposes of Government as legislated by this
Congress.

Without foundations, many of these programs would have been nonexistent
because the matching money just was not available.

As a specific example of what I know something about, Emory University,
which has a very line medical center, put over $100 million nto this medical
center over the last 25 or 30 years. It has continued to do so. This would have
been a direct charge on public moneys if this had not been so because of the lack
of medical professionals

Emory serves the jurisdictions of many of the Congressmen on this committee,
particularly in the Southeast.

I think It Is quite important that we recognize that the capital In foundations
Is intended to meet public charitable needs as they occur year by year. If these
moneys make an incursion on the capital, there is no chance for continuing
developments of such programs as I have suggested, medical schools, a symphony,
a park, some other types of activities

Thank you, Mr. Chairman.
Mr. Son3zuxmuL Mr. Chairman.
Mr. BURE. Mr. SchneebelL
Mr. SouNnm. Following up what Mr. Jones had to say, last year a founda-

tion in my congressional district turned over a $50 million medical school which
it funded completely to Penn State University for the price of $1.

Mr. Buuu Are there any other members of the panel who would like to say
anything?

Mr. Fox. In conclusion, I would like again to make It clear that we are not
philosophically opposed to a minimum distribution to charity. We do feel that
section 4942 as it now operates surely is a slow death sentence. We are appealing
that death sentence which was put on our heads in 199.

Thank you for your time.
Mr. BUvRK. I want to make this observation before the panel leaveL We are

not against foundations, but we have had a lot of complaints about activities of
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some foundations. Our hearings In IM brought out many of these shenanigans
and of course this gave a black eye to many innocent foundations that were doing
good work. That is the difficulty. Sometimes the innocent have to suffer with the
guilty.

I feel the foundations are doing a good Job. I think they are a neeessary part
of our society. Also, I want to compliment and commead the selection by the
Kellogg people, I believe, of Mr. Riddell as their representative% because no one
was on our heels as much as Mr. Riddell was back in 2969, pointing out the prob-
lems that the foundation face. He is highly respected b; this committee becauseS he to a former member of our AMf

I wish to thank the panel here for their testimony and giving us your side of
the story. Thank you very much.

Mr. Fox. Thank you, Mr. Chairman.
Senator Ha TK. Give me a copy and I will take a little time and

look for it We will hesitate for a moment.
Mr. MAwur. Pages 26 and 27 of the report by Mr. Ture deals with

the question of the amount of the tax benefits in which he says:
Net tax savings to donors, and hence revenue losses to the Treasury resulting

from the income, estate and gift tax deductibility of contributions, to foundations
are In all likelihood quite smalt in magnitude. Close estimation of these tax sav-
lgs is not feasible, primarily because of the inadequacy of data pertaining to
such contributions. It is hardly surprising, in view of these difficulties, that the
Commission did not support the quoted statement with a comparison of foundation
payout with their donor tax savings.

Then Mr. Tura goes ahead with a hypothetical example.
I think the fact o1 the matter is, Mr. Chairman, that--
Senator Hmrr.p. These are all made on estimates, in other words.
Mr. Mfwny. It is very difficult to be precise because of inadequate

information.
Senator H&isvx. That is right. Foundation distribution to charity

has represented a sizable amount of benefits relative to the foregoing
tax revenues. How much is that f

Mr. RIDDELL. Let's take the instance of W. K. Kellogg.
Senator RUmx. I am not taking Kellogg. If you want to take

Kelleggj that is fine. This is not a report on Kellogg, the Ture report.
Mr. tImDELL. We would suggest to you that you ask-
Senator HAiRKE. You are a good lawyer.
Mr. RiwnmLu We would suggest to you that you ask each foundation

to compute the tax savings to their donor. We can't do it for you.
Senator HAirx'F. All right. I also take it this is a conclusion based

on an assumption. It is not based upon any precise information. That
is one of the problems. You shouldn't leave wing impressions gentle-
men and I think these types of self-serving declarations do a disservice
to your operation rather than a service to you.

Mr. STt. Getting back to your origin? question, which concerned
the areas o! abuse, there are some specific figures that you may obtain
from the Internal Revenue Servic6 from t&e past few years.

First I lited u. my speec the taxes that hive bea imposed unde
the various seCtions of a* Act, and they do indicate that the provi-
sions have been primarily self-enforcing. Moreover, the Peterson Com-
mission itsef at the time E its report, t
abli perceag nd ttaeoupd itirea ehd en & very, vey
small percentage of the toWa Jo dMimu actvities, This is aboa i&
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eated bv the total of approximately $117,000 in chapter 42 taxes in the
last fiscal year. ending June 30,1973.

I would also like to note that I am a member of a tax luncheon
group with representatives from large New York law firms with sub-
stantial exempt organization practices and, contrary to the general
impression of the panel that the birth rate has declined and the mor-
talhty rate is increasing, the luncheon group does not think that that
is the case, or at least It believes that there is insufficient information
at this point to indicate that as a fact.

So far as the attorneys at the luncheon group are concerned, they
are continuing to create foundations with substantially greater fre-
quency than the figures furnished by other panelists vould indicate.
In fact many people with motives other than tax -bnsiderations (such
as family members whom they want to honor, or special programs they
desire to create foundations today in spite of all of the 1969 Act re-
qirements and with the knowledge that they will have to live with
those requirements.

Senator IIAmmK. Are rents and royalties reflected by foundations
treated in the same manner as rents and royalties by other businessesI

Mr. STriN. Rents and royalties received'by foundlations are subject
to a 4-percent tax.

Senator HAIRTKE. Is it treated like an individual or corporation I
Mr. STPN. Individuals or corporations would be paying tax on rents

and royalties, but charitable organizations other than private founda-
tions which are subject to the unrelated business income tax have an
exemption in the statute from the taxation of rents and royalties.

Senator HARTTKE. Let me ask you Mr. Stein, do you think the pay-
out and divestiture provisions should be changed?

Mr. SFIN. I agree with the policy decisions made in the Treasury
Department in the past few years and the feedback I have obtained
from foundations. I think the payout requirement, perhaps with some
reasonable modifications in problem areas, is a good requirement. It
has been adjusted by the Treasury in the past few years in accord with
the statutory language passed in 1969. I think the view of many of the
Treasury officials was that the divestiture requirements were in part
superfluous and unnecessarily complex in light of the distribution
requirements and self-dealing requirements. The major abuses could
be eliminated by self-dealing restrictions and income distributions,
and the other requirements were less necessary.

Senator HmA-in. Whoever discussed the legislative situation, who
was that, the question of legislation ?

Mr. DmussN a. Attempting to influence legislati#nI
Senator H.Impt. From what I have athered from what has been

said, generally speaking, the Treasury department has attempted to
deal with that in a rather narrow scope, they have permitted the insti-
tutions and foundations to still continue participation in generally
controversial issues even though they might be the subject of ultimate
legislation so long as the specific legislation itself is not being pro-
moted or if the general tone of specific legislation is not being pro-
moted. Is that orreet assumption | -s-

Mr. DritmtSr That is correct.
Senator HAirxi. Is there any difference of opinion e thatl
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Are the same type of restrictions in the law applicable to court
decisionsI

Mr. DRFst;SER. You mean in the influence of court decisions?
Senator HArpm. Could you attempt to ultimately effect or change

a court decision?
Mr. SIMON. Yes.
Mr. DRwSNIz%. You could participate in the judicial process.
Senator HAiRr. For example, as I said yesterday, one of the highly

controversial issues, at least in my home State, is busing, and does
the same type of restriction apply, for example, in effecting the ulti-
mate role od a court decision?

Could they participate in the impeachment proceedings?
Mr. DREssNZn. I don't know. Impeachment I
Senator HA.R=P. It is a pretty rough thing but it is common verbage

in American politics today. There is this attempt being made, I am
neither condoning it nor condemning it.

Mr. MYEns. There are public interest law firms which are recognized
as exempt entities, they follow certain guidelines, and these are the
law firms that are engaged in litigation with respect to decisions and
that don't offend the statute if they stay within those rules.

Senator HArTE. In other words, if they come in as amicus curia
they would be all right?

Mr. MYERs. Yes, sir, even actually as litigants.
Senator HAr . Whiat about the same tling in the regulations?
Mr. MYERs. Administrative regulations in my opinion do not have

anything to do with legislation and a foundation is not prohibited
from dealing with regulations. The TRA restrictions on legislative
activities have nothing to do with interpretation of a law.

Senator HA EK. Do you think either one of those should be changed
in either direction?

Mr. MYm. No; I do not, I see no reason why an institution
shouldn't be able to deal with regulations interpretinig a statute. The
statutes are already enacted. This is simply determining how the stat-
ute should be given effect and is not legislation at all. I think it is an
absolute right any entity should have which is going to be affected by
the regulation once the statute is passed.

Senator HARTE. As I understand, the genesis of one of the restric-
tions on grants to individuals arose aftr the Ford Foundation, I
think, provided some employment for some of the members of the staff
of the late Senator Robert Kennedy; is that correct?

Mr. DRESSNER. Well, Senator, certainly there was a controversy that
surrounded those grants but they were not made in terms of compen-
sation or severance pay. Each one of those grants was made, as is fully
in the testimony before the Ways and Means Committee, for what we
conceived as fully permissible purposes, educational purposes.

Senator HAWTxE. Well now, yesterday I think that the testimony
here was former Senator Margaret Chase Smith was going to be given
a position in one of these foundations.

Senator CuRIs. She was going to teach.
Senator HA==. A seminar. Senator Humphrey is another exam-

ple, in the interim between time he was Vice President and went back
to the Senate. Is that type of restriction applicable to other tax exempt
organizations as it is to foundations today?
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Mr. D ssNmm The same restrictions are not applicable, Senator, to
publically supported charities like the universities which may engage

embers of the House of the Senate to teach this or that or the other
course. Foundations are very severely restricted in this regard. We
may not pay such compensation, we may not choose such recipients
any longer. That doesn't mean that if a Johns Hopkins University or
Columbia University receives a grant from the "X" foundation for
this or that educational purposes that it might not.

Senator HIAmKFx. It can go ahead and choose?
Mr. DRmsN R. Select some Senators or Congressmen to participate.
Senator HARTKE. Also, in another field, is it true that other tax-

exempt organizations do not have the same type of restriction on so-
cial controversy that foundations have?

Mr. DrassN;En. The rest of the charitable field is still governed by
the basic 501 (c) (3) provision which allows them to engage in some
insubstantial degree of lobbying or attempting to influence legisla-
tion. Foundations are now flatly barred from such attempts.

Senator HARTKE. What about not controversial items but what might
be considered to be inconsequential or certainly frivolous ? Let me give
you an example: Say that I am going to have a foundation to do a
study of the Min dynasty vases?

Mr. D Fn-SSNv.gYou know, Senator, in the thousands upon thousands
of grants to support the efforts of individuals, it is sometimes hard to
know, as we once testified in an earlier hearing what a particular
scholar might contribute in this or that area. Some areas seem, I know,
to some of us, and certainly to myself, to be "far out" in terms of per-
haps current public policy issues but to that particular scholar who is
adding to our general learning experience it may be quite important
and over time may turn out tobe even important to society as a whole.

Senator HAwRTir. Probably. The reasons I mentioned the Ming
dynasty vases, maybe 10 years ago a study on acupuncture would have
been considered frivolous and far out.

Mr. DRussNFn. It might have. One of our witnesses testified yester-
day sometimes in the foundation field, sometimes a $2,000, $500 grant
to a particular person studying a pressing problem in the city, for
example, may turn out to be quite a contribution.

Senator HATRx. What about studying folklore?
Mr. DrmssNER. Well, again I am not a folklore scholar, Senator, but

I assume, I know in some States, for example-our grants go to every
State in the Union-there is a great deal of pride in the heritage of a
particular State and I know we have had some requests that have been
supported by Members of the Congress from both parties to provide
funds to study heritage, sometimes folklore, and that kind of thing.

Senator HARTR.. I gather that there is some apprehension and some
feeling of dissatisfaction with the present regulations and rules con-
cerninggrants to individuals, is that true ?

Mr. ThFXMNM, Well, I am not sure that there is a widespread dis-
satisfaction. What I testified to was that the rules that have been laid
down are rather extensive and in some cases I suspect foundations that
are not willing to meet those administrative costs have just said, well,
we just can't spend that much money to supervise grants to individu-
als so perhaps we will not stay in that business.
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I don't have any hard data on that, Senator Hartke, perhaps the
Council can supply some..

Mr. STrJIq. Wat many foundations have done is to create a form
which they automatically send out to their grantees, be they individu-
als or organizations. Once the foundation has such a form prepared,
ordinarily by an attorney, it is then able to supervise these grants in
somewhat of a systematic way. However, for smaller foundations
without the means to develop such a form, it would be appropriate for
the IRS to publish a form that would help foundations in the ad-
ministration of their own programs.

Senator HARTKF. I want to thank you gentlemen. We might have
some other questions for you for the record.

While we have Sheldon Cohen here I will come back to the matter
which was referred to in the Watergate, the question was: "As a mat-
ter of fact, in the same memorandum, March 24, which is a general
memorandum on the so-called liberal foundations and the requirement
for a Republican conservative foundation, at the very top of the page
it states, 'one of the primary concerns about this is that it requires a
strong fellow running the Internal Revenue Division and an especially
friendly fellow with a friendly staff in the tax exempt office ?'"

AnsVer: "Exactly. Let me give you the reason on this thing. After
the election of 1964 when Barry Goldwater was defeated there was a
conservative foundation who had some personnel who had worked in
the Senator Goldwater's campaign. They came within an ace of losing
their tax exemption even though they had not engaged in political ac-
tivities. There is no question but in my mind-there is an apprehension
in my mind that if the Democratic Party came into power and think-
any exempt institution you had created which was not as clean as a
hound's tooth in which any sort of violation had occurred would have
that tax exemption jerked."

Senator HArrxr. Mr. Cohen, were you Internal Revenue Commis-
sioner at that time I

Mr. Oobirfy. No, sir; I became Commissioner in 1965. I think Mr.
Buchanan is referring to an earlier time, but I am afraid Mr. Bu-
chanan does not even at this late date understand the U.S. Government
nor the Internal Revenue Service.

Senator HARTx. Well, explain it then, what is the situation?
Mr. Cotni. The Internal Revenue Service for a long time--I first

went to work there in 1952-some 21 years ago--had a reputation for
calling as it sees them and it did so, certainly since some early investi-
gations around 1952 just before I entered the Service as a young law-
yer right out of school. The Service was and is manned by career
people. The only person in the Internal Revenue Service, at least dur-
ing our day when I was Commissioner, who was appointed by the
President with the consent of the Senate, was myself. There were
75,000 employees. There were approximately 75,000 employees and
only one was a politically appointed person. That one cannot do very
much in terms of individual audits and indeed while this person was
Commissioner of Internal Revenue he neither ordered the audit of any
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peson or organization nor did he order that any person or organiza-
tion not be audited. These were decisions made by the career staff
under eriteri& that were selected and generall a plied across the
United States. There ia no room, as Senator Taima'e answered Mr.
Buchanan, in-the Internal Revenue Service for polical judgments
on individual cases.

Senator HAnrmp. All right, OK, now we will proceed.

STATENZT OF ALAN PIFER, PRESIDENT OF CARNEGIE CORP. OF
NEW YORK. AND CARNEGIE FOUNDATION FOR TIE ADVANC-
miNT OF TEACHING
Mr. PiFin. I think I am to speak first on this panel.
My name is Alan Pifer. I am president of the Carnegie Corp. of

New York and of the Carnegie Foundation for the Advancement
of Teaching.

It is our intention this morning to. speak about the entire field of
charitable organizations, rather than. simply about foundations. We
are taking this approach because foundations are an integral part of
charity at large and, in our view, are inseparable from. it. We do not
believe that the question of' Government supervision of foundations,
which we understand to be your interest in this session of the sub-
committee's hearings, can be examined fruitfully except within the
larger context of the supervision of charity.

*We do not plan to deal with the many forms of tax-exempt orga-
nizations other than the charitable orgizations covered by section
501(c) (3). As you know, section 501 (c) of the tax code lists 18 other
categories of exempt organizations, including such diverse entities as
labor unions, chambers of commerce, social cubs and telephone com-
panies, cemetery companies, credit 11ioi1s" mutual insurance companies,
.and' pension funds. The distinguishing characteristic of these entities
is that they exist for the benefit of their members or of limited cate-
gories of individuals. Charitable organizations, on the other hand, exist
or the general benefit of the community. This, to our way of thinking,

is a fundamental difference.
There are,. of course, many types.of organizations and institutions

included under the 501 (c) (3) charitable exemption provision of the
tax code. To name just a few, there are private colleges and schools,
religious organizations, voluntary hospitals, museums, organizations
concerned with the arts, various welfare agencies, and both public and
private foundations. As a proportion of the considerably more than
200,000 section 501 (c) (3) organizations, foundations probably ac-
count for no more than I1 percent, although their importance is no
doubt greater-than their limited numbers would suggest. It is the
view of this panel that the present supervision over c-harities by the
Federal Government has some service deficiencies. Briefly, it has been
quite ineffective, it is characterized by a negative rather than positive
attitude toward charity and it is located in the wrong place within
the Government.
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To sketch out very broadly what we would consider the essential
characteristics and functions of an ideal Federal Government ar-
rangement for the supervision of charity. Mrs. Fremont-Smith will
then describe the British system including the charities commission
followed by Mr. Spear who will talk about the situation in several
other countries. Last Mr. Cohen will discuss the question of the
desirable location of the supervisory function within the Federal Es-
tablishment and, specifically, the pros and cons of having it within
the Internal Revenue Service, elsewhere within the Treasury, or in a
totally independent position.. Ideally, any mechanism, or center, for the supervision of charity
in this country at the national level should have the following broad
characteristics:

1. The center should be concerned only with the field of charity and
not with other forms of tax-exempt organizations.

2. The center should rest on the assumption that charity exists for
the benefit of the community, and the public interest is as much
served by it as by governmental action. The essential purpose of su-
pervision therefore, is affirmative--to protect, strengthen, and en-
courage charity and build public confidence in it. Sanctions aplied
to prevent abuse should, it follows, be designed so as not to eplete
charity itself, as this would by definition be contrary to the public
interest.

3. The center should recognize that the States have many basic
powers and responsibilities in regard to charity. Therefore, it should
be the center's duty to develop means to cooperate with State authori-
ties in furtherance of joint Federal and State objectives.

4. The center should be nonpartisan, objective, fair-minded, and
independent in its operations.

5. The center should be manned both at policy and staff levels, by
well-trained individuals with the necessary educational background
and experience to deal competently with the needs and problems of
the charitable field.

A supervisory center with these broad characteristics would per-
form a number of important functions. The principal ones are as
follows:

1. The center would have the power to determine what is charitable
and to grant or deny-tax exemption accordingly, although this power
might be limited by a right of appeal to the courts.

2. The center would maintain a publicly available register. Listing
in this register would be an organization s guarantee that it enjoyed
tax-exempt, charitable status.

3. The center would conduct audits of the operations of tax-exempt,
charitable organizations.

4. The center would have the duty to see to it that the legal stand-
ards applying to charity were enforced.5, The center would, when requested, give advisory opinions with
respect to the legal consequences of proposed actions by charitable
organizations.

6. The center would gather data about all aspects of charity, would
issue publications periodically, and would provide information to the
public on request.
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7. The center would advise Congress and the executive branch of
Govermnent on charitable matters.

Mr.'Chairman, I have spelled out the broad characteristics and
general functions of a center for the supervision of charity. It is my
Eelief that we havb never, in this country had anything which approx-
imated such a center. Further, it is my belief that the growing pressure
on private institutions makes the establishment of such a center im-
peratiVe. The day has come when Government must encourage charity
in every way it can, if the American system is to continue to embrace
the traditional and well-proven concpt of private initiative for the
public good for that concept is embodied in charity and given expres-
sion by it.'I greatly hope that the Congress will give this urgent taskhigh priority.

Thank you.
Mrs. Fremont-Smith.

STATEMENT OF MARION FREMONT-SMITH, LAWYER IN BOSTON
Mrs. Fn rMox-SmTH. Mr. Chairman, Senator Curtis, I am

Marion R. Fremont-Smith, and I am an attorney currently practicing
law in Boston. During the past 10 years I have had a special interest
in the field of supervision of philanthropy and have studied our State
and Federal laws in this area and, to a limited extent, the experience
in other countries,

As Mr. Pifer explained, I will attempt today to describe briefly
the English system for supervision of charities and distinguish those
aspects which differ from our own.

Supervision of charitable organizations in England has three basic
elements, all of which were developed in Elizabethan times.and con-
tinue in force today. They are first, that charitable trusts and corpora-
tions will be enforced as a secular matter by the court of Chancery;
second, charities will be protected by the sovereign in his role as parens
patria protecting those who cannot protect themselves. Interestingly,
the class of individuals who are similarly protected are lunatics and
minors, the third one being charitable organizations; third, the sover-
eign will delegate to a group of individuals, the charity commission-
ers, the immediate duty of supervising the management of charitable
funds.

The present charity commissioners derive their powers and duties
from legislation enacted in 1960. This act describes the functions
of the commissioners as follows (and I believe the order is of
importance).

It states that they shall promote effective use of charitable resources
by encouraging the development of better methods of administra.
tion, by giving charity trustees information or advice on any matters
effecting the clarity, and, last by investigating and checking abuses.

The charity commission is composed of three individuals appointed
by the Home Secretary. All of them must be public servants and two
of them must be member of the bar. They operate with a staff of ap-
proximately 200 in London and 100 in Liverpool overseeing the activi-
ties of some 77,000 charitable organizations.
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The power of the *o sioners fall into four general categories.
The firt of them can be best described as advisory. They render advice
on general and legal matters. and trustees acting on this advite will
be protected if called upon to account in the future .

A second set of powers are supervisory in nature. They include the
maintenance of a regisry i which all charities must be enrolled and
with which they must file periodic accounts. This act of registration
by the commissioners carries with it automatic exemption from taxa-
tion. Thus, the power to register lies at the heart of the system. The
psriodie.accowits are scrutinized by the commissioners' staff which
can require an independent audit when warranted.

The commiioners may also investigate alleged abuses and if neces-
sary, report to the Attorney General who will bring court action to
seek correction. In an emergency, the commissioners themselves may
suspend trustees and freeze charity properties pending the outcome
of court proceedings.

A thXd set of powes are revimor in natuWe, meaning that the com-
missioners may authorize changes in trust purposes or methods of
administration prescribed by dwzors without resort to the court. They
alo e eite .pOwe of the. CE to perit changso Mi traste. pe',.
sonniel

Finaly, there is a set of regulative powers through which the com-
missioners may permit dovistiaon from fiduciary law. They may con.
sent to mortgages or sales of permanent endowment or functional land
that would otherwise be prohibited and may grant permission for
certain actions that the trustees could not do without eir approval

This enumeration, however, does not present the true nature of the
supervis9ry scheme. It is not, Primarily adversary; rather there is an
assumption that the aims of the individual trustees are the same as
those of the commuisioneis; namply, the improvement of the adminis-
tration of charities. There is, therefore , much room for flexibility.
Problems are looked at in a positive frame of mind and it is assumed
that most abuses can be corrected without resort to the punitive powers
that are ultimately available to the commissioners,

In part, this positive attitude is possible because of clearly defined
limits on trustee behavior that have long been a part of the English
substantive law. Self-dealing has always been prohibited; the range
of investment has always been closely circumscribed; trustees may not
borrow funds nor actively run noucharitable enterprises without a
showing of special competence.

Another reason that this positive aLpproach is possible stems from
the constitutional basis of charity under British law. It starts with the
principle that funds donated to charity are by definition for the benefit
of the community.

I would like to qpote here from Christopher P. Hill, a former Eug-
lish charity commissioner, because I think he expresses a basic philos-
ophy which is quite different from that held by many people in this
country.

He says:
Shie the Cxown undertalks to enforee against all parties the use of the prop-

erty for the public purposes chosen by the Dower, a Fortior it will not divert prt
of the capital or income by taxation to use for purposes of its own.



In other words, exemption from taxation is not considered a priv-
ilege bestowed by Government but an imploit duty required by
Government.

The system of registration, conferring as it does automatic exemp-
tion froim taxation, w thus terribly important in this system. And ex-
emption once granted cannot be removed by the taxing authority. In
theory, the Inand Revenue can appa a decision of the commission-
era, whether to register a charity or to remove it from the roll. In
practice, the commissioners ask the tax authorities for their views
prior to mak decisions, and, to date, disputes have rarely arisen
between the two organizations.

This does not mean that the Inland Revenue has no dealings with
charity tr In fact, the tax system requires submission of tax
retow toit for twopurps; to obtain relief from real property taxes

d Wobti efumds of taxes either witWheld at the source or paid by
individuals and corporations on income given to charity under a sys-
tem called the "long term covenant."

There is, of course, a basic differenee hem, between the English tax
system and our 'for. aside from the covenants and a limited estate
tax deduction, British tax law does not offer incentives to individuals
to mako charitable rifts as ours dw. It has been argued that the
existence of deductibility is so crucial to our own system that only the
Internal Revenue Service can supervise those organizations to which
deductible gifts can be made. The importance of the Internal Revenue
Service, however h: grQw principally because there has been no
other agency of MFed a Government that could assure proper admin-
istration of charity. Clearly, assurance of this nature -is a necessary
concomitant of a viable tax system, but there is no reason to assume
t"at o.l the Intera Revenue Service is fitted to provide it. In fact,
the British experience suggest that just the opposite may be true.

There is, of course, another major difference between the British
and American, sysems of Government that make it impossible for
Congress to merely establish an independent body and delegate to it
all of the functions and powers held by the English commissioners.
I refer, of course, to the facts that each of the 50 states has an interest
in the creation and dissolution of charities, that State courts have the
power to correct abuses in administration, and that the attorney gen-
eral in each State has been assigned the role of enforcement exercised
by his counterpart in England. In short the basic elements of the
English system, other than delegation o# the sovereign's powers to
charity commissioners, have been adopted in each of our States and,
even though the enforcement power is effectively exercised in only a
handful of them, Congress is under some constraint to recognize and
accommodate the States' interest.

This is, not an insuperable task. There are patterns for accomplish-
ing it to be found in the Tax Reform Act of 1969. What is missing in
our federal system however, is those elements of the ideal system
described by Mr. Pifer that are designed to encourage and nurture
philanthropy; to make it easier for trustees to function, and to assist
them in their efforts to improve.

I would suggest that it is here that we can surely learn from the
British experiece. It should now be evident, in fact, that the ideal

2"12--3-18
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system that Mr. Pifer delineated has striking similarities to the Eng-
1ish system. This is no accident. Mr. Pifer, Mr. Cohen and I were
among a group of 13 Americans who attended a conference on Anglo-
American philanthropy in England in the spring of 1972, where we
learned firsthand of the effectiveness of the English supervisory sys-
tem. On our return, seven of us participated in a series of exploratory
discussions with other individuals interested in the foundation field in
an attempt to determine whether any elements of the English system
could be adopted here.

We do not pretend to have answered all of the questions posed by
a proposal to establish an independent agency to supervise charitable
organizations. We do feel, however, that it is an ideal toward which
we should strive and we are encouraged by the fact that this com-
mittee is willing to explore the benefits that might accrue from a
different approach to supervision than we have been able to achieve
to date.

Thank you.
Senator HAIIT. Thank you.
[Questions submitted to Mrs. Fremont Smith follow ]
Question 1. Why is the English attitude toward the regulation of oharity 8o

positive while at the same time the attitude in the United States appear# 8o
negative?

Answer. I would suggest two reasons for the positive attitude toward regula-
tion of charities in Britain. The first has historical roots. Since earliest times
charitable institutions have been expected to provide services the state might
otherwise have to provide. Thus, charities were to be encouraged and assisted;
rather than antagonism, there was a sense of partnership. Today, with the spread
of government activity into many traditional areas of philanthropy such as care
of the poor, sick, and aged, voluntary societies, foundations, and other charitable
organiaztions are still considered partners of the government able to act in areas
where government is either unfitted or constitutionally prohibited from entering
and able to do certain things that government cannot do.

A second reason for the positive attitude toward charity in Rungland is that
there is a well established body of laws governing the administration of charita.
ble trusts and corpoartions and an agency of government which assures comply.
ance with these laws. Instances where charitable funds have been used for
private benefit are very few and they have been easily corrected. Thus, the public
has not had cause to be suspicious of the activities of charitable institutions and
the government can devote, as it does, the major efforts in its regulatory program
to assisting and improving the administration of charity.

In the United States we do have a long-standing tradition of encouragement of
charity. It is evident in the exemption from taxation granted by the state legisla-
ures and the Congress in the very first tax laws that were passed. (We have
actually gone a step further than the English in allowing donors to take deduc-
tions on their personal returns for gifts to charity.) However, we have provided
neither a uniform body of laws clearly understood and accepted, nor an agency
to assure that the managers of qbaritable funds adhere to those laws. Until pas.
sage of the Tax Reform Act, and then only in regard to private foundations, we
have not created the climate in which a positive attitude toward supervision and
regulation of charity can exist.

Question 2. Is there any governmental agency in the United States to advise
and assist foundations and other ta.-exempt organ iations? Won w to
agency be helpful in the United ;'tate?

Answer. There is no Federal agency to advise and assist either foundations, nor
any other tax-exempt charitable organizations. Certain states have enacted legis-
lation to enhance the common law power of the Attorney General to supervise
charities. They do provide a governmental agency where charities can receive aid
and assistance. Programs in these states have improved the administration of
charity and diminished the possibility that its assets will be diverted to private
hands. However, all suffer from lack of funds and inadequate personnel. State
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laws vary in their limitations on the actions of charitable managers. In the vast
majority of states, little or no attention Is paid to the administration of founda-
tions and other charities and it does not appear likely that this situation will
change without some impetus from the Congress. It is the need for untofrmity
among all the states and the overriding national Interest in the proper adminis-
tration of charity, both from a tax and a social viewpoint, that have lead us to
conclude that it is desirable to establish a Federal agency that could work in close
cooperation with the states to assure the public that charitable funds are being
properly administered for their benefit

Question 3. 18 there a problem in England with foundations or other charitable
groups attempting to influence legislation? If so, what has been the reaction of
the public and the government to this problem?

Answer. There has been no general public reaction against the political activi-
ties of charities in England, nor any major protest in Parliament. The English
definition of charity does preclude as a primary purpose any attempts to influence
legislation or otherwise obtain a political object. Thus, no organization in Eng-
land will be considered a charity that includes among its purposes the object of
bringing influence to bear directly or indirectly on Parliament to change the
general laws of the land. The British Charity Commissioners in their report for
the year 1969, expressed "some concern" over the increasing desire of voluntary
organizations for involvement in the causes with which their work was con-
nected. They attempted in this report to set forth guidelines to assist trustees In
determining whether any "political activities" were proper or not.

This statement by the Commissioners affords an excellent example of the man-
ner In which they operate. They called upon trustees who are in doubt about the
propriety of their activities to obtain legal advice of their own or to consult with
the Commissioners in advance. By the very fact of facing this problem and offer-
ing guidelines to trustees, it would appear that the Commissioners have been
able to forestall criticisms of the type we have seen directed against foundations
in this country.

Question 4. Is innovation as important a part of the foundation experience in
England as some have said it is in the United States?
. Answer. There are far fewer charities in England that meet the description of

private foundations. Just as in the United States, some critics have pointed to
their lack of innovation, an equal number believe their principal worth is in help-
ing to preserve a pluralistic system of democracy and that there is thus a place for
both innovation and traditional philanthropy in the foundation field.

I appreciate having had the opportunity to present these answers to your
questions and hope that they will be helpful in your deliberation.

Senator HARTKE. Mr. Cohen?

STATEMENT OF SHELDON COHEN, WASHINGTON ATTORNEY

Mr. CiENv. Mr. Chairman, members of the committee, I appreciate
the opportunity to appear before you today to share some of my ideas
with you on a constructive and perhaps improved technique for ad-
ministering our most important system of foundations and charitable
organizations.

I apologize for submitting an outline and not filling it out but I was
in court most of last week and there were two religious holidays that
did not allow time for a full draft.
. I should add, Mr. Chairman, that reflecting back on your first ques-

tion at the beginning, I don't know if I was Commissioner, I don't
know what foundation it is, and I have no idea if I was Commissioner
when it was investigated, because, as I indicated, I did not interfere in
individual cases so my answer is I was not but I don't know.

Senator HARTKRE. That is the Sierra Club, as I understand it.
Mr. CoYTEN. I don't believe Mr. Goldwater's people worked for the

Sierra Club. Mr. Buchanan made another accusation- - -
Senator CURTIs. Mr. Chairman, I object to diverting the task that

wve have before us to replay the Watergate hearings.
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. Senator Haaws. All right, as far as I am concerned your objection
is sustained and we will r-od. How is that I

Senator Cmns. I might consume several hours on that myself. I
think the whole thing has been an outrage.

Mr. Coeuz. The United States, as we all know, has a very complex
sstem od both Federal and State law as it applies to exempt organiza-
tiona

As Mrs. Fremont-Smith indicated, these are creatures of State law.
They are answerable to the very complex State law system and we
must take account of that in any administrative system that we set up.

Both State and Federal law are woefully inadequate. There are very
few States, as Mrs. Fremont-Smith indicated, perhaps six, that take
any active role in the supervision of the charities organized under their
law, and the Federal Government, even with its increased emphasis in
the last 4 or 5 years, is still woefully inadequate in its supervision
of charities.

Foundations are the element of charities which receive the most at-
tention, certainly at the Federal level, since 19M9.

To put this whole thing perspective, your subcommittee is as-
signed only one little subdivision of section 501(c) (8), on which is
the exemption granting section.

As you are well aware, Mr. Pifer mentioned there are some. 20 dif-
ferent classifications of exempt organizations.

The present statute is horrendous. The statute in defining exempt or-
ganizations uses popular names. It uses popular names that were in
existence in 1909 because the basic tax exemption statute follows from
the Corporation Excise Tax Act of 1909. These organizations were
listed and excused from taxes at that time, partially on the basis that
they performed a useful public function in some instances, on the
basis that a tax at 1 or 2 percent was hardly worthwhile.

Congress has not examined into any, or rarely has examined into
any of these classifications with the exception of foundations that we
are discussing today in that 60 years of intervening time. Foundations
have been visited on a number of occasions and, therefore, the law in
dealing with foundations is more up-to-date, more modern and the
practices more effective than it is in any other area of the tax-exemp-
tion law.

The sanctions as they exist in all other areas of the tax exemption
law again, are terrible. It is kill them or leave them alone. The same
problem we had with foundations before the 1969 statute. Some may
have a problem today with the 1969 sanctions, but at least there was an
attempt by the Congress to impose appropriate sanctions.

So that I think the subcommittee ought to be aware of at least, as
I see it, its dealings with a small element of this whole tax exemption
area and it is difcult to deal with a small element without taking
cognizance of what the effect, if any, you mean to have or want to
have in a generalized area.

Let's look for a moment at the Internal Revenue Service role in
this administrative setup. We have a very large and very complex
organization, a staff of approximately 75,000 people. There is a Na-
tional Office staff of probably something less than 5,000 people in
Washing, D.C. the remaining people are in seven regional offices
and 58 district offices throughout the country, and from that branch
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out into another seven or eight, perhaps close to 900 smaller offices that
function in different localities.

The budget request for the current year is $1.2 billion. The revenue
collections inthe last fiscal year were $210 billion, and currently esti-
mated for the current fiscal year at $260 billion. There will be approxi-
mately 117 million returns filed with the Revenue Service. During my
term as Comnissioner we reached 100 million for the first time.

We also reached, I might say, the first year I was Commissioner $100
00 billion in tax collections for the first time. So you can see the dramatic

increase in the volume that has occurred.
The total revenue from audits is estimated this year at $3.2 billion

and the toW enforcement revenue, which means audits, mathematical
verifying cases, collections and other activities, is $6.6 billion. The
service estimates that it will audit approximately 2 million returns--
which is terrible. We audited more than 2 million returns when I was
Commissioner 5 years ago.

The number of taxpayers has grown and the Commissioner when he
testified before both the Appropriations Committees decried the fact
that over the last 5 or 6 years weave had a steadily falling percentage
of audits. In other words, the Commissioner has inadequate resources
to do the job which he is charged to do, collecting taxes. That is his
basic job. le has a number of subjobs but his basic function is to col-
lect the internal revenue of the United States.

So you can see from this outline that the administration of our sys-
tem of tax-exempt organizations is going to be a stepchild. It is a
stepchild now. And in my cxpinion it will continue to be a stepchild.

Exemption applications and audits of exempt or anizations are now
centralized in about 16 districts throughout the UMited States where
there is some degree of specialization allowed because in smaller areas
there would not be enough volume to have specialists working in the
area.

Approximately 5 to 600 agents have some training in the audit of
exempt organizations and have a greater or lesser degree of experi-
ence depending upon the volume in their particular area. .

The rulings are handled in the National Office by the Assistant
Commissioner and by a subdivision of his organization cafled Exempt
Organization Branch of the Miscellaneous and Special Tax Provi-
sions Division. That unit handles several activities. Exemption appli-
cations initially are filed with the district. office. It will rule on only
the most routine kind of application. So that any kind of organiza-tion likely to be a controversial application will be forwarded to the
National Office for its consideration. So that it has a major rulings
operation in determining initially the tax-exempt status.

Likewise, if an agent in the field were to determine that organiza-
tion "w" should lose its exemption for one of a variety of reasons, that
organization after handling its appeal in the normal fashion in the
field would have an opportunity to request that that matter be sent to
the Assistant Commissioner for the Exempt Organization Review of
the technical aspects so that the organization would have an appeal to
that very same group that wpuld have initially passed on its exemption.

It serves both of those functions, ruling funotions initially and ap-
peal functions from the denial of an exemption after some period of
operation.
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As I indicated, I feel that the exempt organizations will be a step-
child. We have a number of years now of substantial deficits in the
budget of the United States. The Secretary of Treasury is greatly
concerned about this. His concern is with increased revenues. The
Commissioner of Internal Revenue is concerned with collection of all
revenues it is possible to collect under our tax law properly applied
and, therefore, when those pressures come and he has to cut the
budget to determine where the resources are going to be spent, he is
going to spend as little resources in the tax-exempt area as is possible.

Now, because of increasing congressional interest over the last 8 or
10 years, an increased amount of resources have been spent in the tax-
exempt area. However, I just don't think that it is going to get to the
point where supervision will be adequate in terms or encouraging and
in terms of controlling both the operation and direction of our tax
exempt system which is, as Mr., Spear described, a very unique and
very successful part of our Americansystem.

The attention that each one of these individuals, the Assistant Com-
missioner, the Commissioner or the Secretary can give to this very
important area in this system of ours is miniscule and, therefore, I
would suggest that we replace or rethink the placing of the scheme
of things that control foundations and other charities.

Now, there is a bill before the Congress now which has been passed
by the Senate, which suggests that there be a new Assisant Commis-
sioner created within the Internal Revenue Service. I might say it
will be the first statutory Assistant Commissioner which in itself is
an administrative problem. The pension reform bill suggests there be
an Assistant Commissioner who will be responsible for the administra-
tion of our laws insofar as they relate to pension trusts and exempt
organizations. That includes all exempt organizations I presume, al-
though the bill is not as clear as it might be.

This is an improvement. It may result in an improvement and per-
haps is worthy of a try. But it is still going to be an uphill battle for
whomever will be the person chosen for that particular important job.

The service's role is still going to be a tax collection agency. In the
view of many of the employees, the way up the promotion ladder is
through the audit or collection process because that is where the dollars
are and many of these people in spite of lecturing by Commissioners
of Revenue in a long series are still of the view and adds up in their
own mind their success is on the basis of the dollars.

The type of person recruited will still be primarily accounting per-
sonnel whose role in the philosophical areas of tax exemption are going
to be limited. I expect those people with the broad kind of socialogical
scientific, philosophical education, and other broadly based back-
grounds will not seek positions with the IRS even with the new
Assistant Commissioner for pension exempt organizations. Therefore,
as was described to you by both Mrs. Fremont-Smith and Mr. Pifer,
after the Ditchley conference a group of us who participated together
with other individuals sat down to say if we were going to start over
again, if there were no history of where exempt organizations had
been administered2 what would be the best system for the United
States. I think this is a valuable exercise. You may not be able to
reach that system that people would agree as being ideal and, this may
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not be the system that is ideal. At least in the idea of these people it
was better than the one we have and had a good deal to speak for it.
We ought to be aware of it and moving in the direction that will
improve the existence system. The new concept is based on our dis-
cussion at Ditchly andbased on the volume resulting from the So-
called Peterson Commission which I was privileged to serve also.

We think and I should say that the list of the individuals who par-
ticipated in the discussions leading to these ideas are listed in my
testimony. The participants didn't all agree on every aspect of this,
indeed some of them may disagree with some aspects of it. This is
the distillate that came out of the group thinking.

We thought that there ought to be a separate organization for
charity and that is, what is now classified as 501 (c)(8) which is
broader than foundations, as I indicated. It includes literary and
educational institutions and a whole variety of other types of exemptor anizations.

he principle draftsmen, I should have added, of this were Messrs.
Nolan and Troyer. They tried to synthasize what the discussions of
the rest of the group contained.

We would recommend a National Commission on Philanthropy. It
would be independent of any existing organization. It would be
modeled on something like the SEC perhaps, and I should say if
there are problems with the completely independent commission, the
second step back from that ideal would be a separate organization
within the Treasury Department but not within the Internal Revenue
Service.

The members of this organization would be appointed by the Presi-
dent and confirmed by the Senate. They woufd be picked for their
broad contacts in the areas that are to be controlled and they are not
to be picked because they had' probias or afitibias. They should not be
picked on the basis of political consideration. We would hope political
consideration in the area of tax-exempt organizations should be non-
existent.

Their role would be generally to promote, encourage, and advance
private philanthropy in the United States.

They would provide annual reports to Congress on the status of
private philanthropy in this country and indeed hopefully would be
able to supply the committees with some of the information the com-
mittee and the public sorely needs, but is unavailable now because the
data isn't maintained.

As I indicated, the Commission would cover all 501 (c) (8) orga-
nizations. The remainder of the so-called exempt organizations wofld
be left to the Jbternal Revenue Service, and on a personal side I hope
re-examinatioiby the Congre and the Service and the Treasury
as to what the role of the various organizations listed in those other
20 categories in the 1970s.

This new organization would handle both the audit and ruing
functions, its determinatiOn would be conclusive with the IRS. IRS
would maintain a role in handling any unrelated business activity as
probably presently defined in our code. And, of course, we feel very
strongly that there should be some right of appeal to our courts from
the decisions of this Commission.
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One of the difficulties of the present system of tax exemption is the
difficulty of making own's way through a oourt for a determination of
an adverse finding of the Coenmissieer of Internal Revenue, at least
at the inception an 9rga*"-ation.

In regard to audit fees, if they are necsary, they ought to be im.
posed at a reasonable amount. is anomalous in Way's world that
foundations are the only group within the tax exempt area that pay
a fee and indeed the foundations' fee is stated by Congress to support
the tax audit function and other ruling functions of all tax exempt
organizations of which the foundations are only a very small part.
That seems to me to be a little anomalous.

That, Mr. Chairman, is the broad outline of that kind of structure
I think would be helpful. The group of us, felt that this system would
give better administration, we would have tighter administration,
and we would have more forward looking ideas, and the administra-
tion would be more knowledgable.

Senator HAmrn Senator Curtis.
Senator Cuvns. I will be very brief.
Mr. Spear, what other countries have a system or a practice or a

tradition of philanthropy or charity or giving that is comparable to
the United States f

Mr. Smri. To my knowledge only the English system from which
ours is derived does, and that was commented on very fully by Mrs.
Fremont-Smith.

Senator Cu ms. And it is a spillover in places like Canada and
Australia, as part of the English system I

Mr. SmRw. I would not say that any country outside of the United
Kingdom has the type of system currently in operation that you re-
ferred to.

Senator CuWrms. And giving and philanthropy is not as big a fac-
tor as it is here.

Mr. SPEA1L No, no, that I would not say. Giving and all of the hu-
manitarian aspects of it are very much in evidence throughout the
world, but as far as a system that you speak of or the type of founda-
tion or charitable trust, we are the inheritors of that and only in the
Anglo-Samon system do we find this.

Senator Ouns. All I want is your best judgment on the existence
of it and I don't mean to a e, but is the oontention that all the coun-
tries throughout the world, particularly their wealthy people, you
find philanthropy on the basis that you do in this country an in
England I

Do the wealthy of Central America and South America, of the
Mediterranean countries, Asia and so m, are they given to philan-
thropy on the same basis as the United States and Eigland I

Mr. SmAn. I would say generally no, if you are thinking of organ"
ized philanthropy; no, the answer would be no.

Senator Otr.is. Mrs. Fremonth-Smith, did I correctly understand
you to say that this goverg dice or ageh.cy in England had power
to change the trust pugoes of the charity without onsent of the
donors I 

,
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Mrs. FII oNT-SMITH. I was referring to a common law power
developed over the years and called the ey pres power. It permits a
change in charitable purposes if the original ones become obsolete or
incapable of being carried out. Usually this occurs long after the
original donor's death. However, if a donor is alive, unless he has
reserved the right to participate, his consent is not required.

Senator Cuss. Suppose the purpose is not obsolete and is not
impossible to carry out I

Mrs. FRzuOz;T- MrTl. Then there is no power in the courts to effect
a change. Today in England, express power has been delegated to the
parity commissioners n our States, however, it exists as a part of
the equity powers of the courts.

Senator CuwrTs. Mr. Pifer, if a center was established, such as you
discussed, what supervisory regulatory powers would it offer the non-
operating foundation that the Bureau of Internal Revenue doesn't
have now I

Mr. Pv-nn. Well, its functions would be somewhat similar to the
functions performed by the Internal Revenue .Service in regard to
foundations except that the attitude, I think, would be quite different.
It would be an affirmative attitude. It would start with tre notion that
foundations were a constructive element of American life, and an im-
portant part of charity, it would work with foundation trustees and
administrative staff to try to uinrove their operations, wherever possi-
ble, and it would serve within the Federal Government as a center to
help promote charity broadly and specifically foundations regarding
that as a governmental responsibility i that the purpose of charities is
to serve the general welfare very much the same, of course, exactly the
same as the Government itself. So I think it would be very largely a
difference of attitude and perhaps in specific details would include
many of the functions now performed by the Internal Revenue Service.

Senator Cuwrxs. Well, do you envision it as having either absolute or
persuasive authority over the managers of foundations as to what was
in the public interest and what was wise charity and who were worthy
recmpients and who were not worthy recipients?

Mr. PrPER. Noz it would not have programmatic responsibilities of
that kind, it would still be up to the trustees and managers of private
foundations to anaks their individual decisions about the kind of pro-
grams they should be following and the kind of grants and particular
grantees within that, but it would be a place, it would be a friend, so to
speak, within the Pedent Government for foundations, it would be a
place that could present the positive side of foundations as well as its

cty reulatory ftmctioas. It would, of course, make a determina-
ion about what was charitable and who was to have a tax exemption,

and thi, would be done by, as we svg*eted, by creating a total register
na only of fomdations but all charitable organizations which would
contain consderable Information about them and would in itself be a
kind of m tw r list, ter of th entire charitbah sector, somethin
we have never really hai and which the present cumulative list doesn't
rosily pretnd to be.

Senator Cv.m. I am very much in accord with the idea that a poei.
tive attitude shoul . e. aci te negatve one and I think here. is a
grat dea of hostility that is hurting the general, tuse of charities in
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this country. I am intrigued about the suggestion. I want to think
about it some more. I dont know whether a Xhange in office location or
a change in agency location, it would necessarily follow that there
would le a change in public sentiment or a change in attitude of office-
holders or candidates. But I thank you for your presentation.

Senator HAwrz. Senator Fannin.
Senator FAzrN1m. Thank you, Mr. Chairman. I regret that I had a

conflicting committee meeting that precluded me having the oppor-
tunity to hear the panelists. I appreciate their being here and f will
read their testimony.

Senator HAwm, . Yes.
Senator FANxNN. I w11 if I deem it necessary submit questions in

writing. Thank you.
Senator HmrixE. Thank you. Let me say what you have said in sub-

stance, we are on uncharted seas and we are trying to brig a little
bit of organization out of chaos. I see nothing wrong with that and I
want to thank you for your testimony but we are going to recess.

Senator FANNW. It does not involve the panelists who are here
today, but yesterday, Mr. Chairman during the first pbnel discussion,
one of the panelists, I think it was br. Robert Goheen, referred to a
funding of the Navajo Community College and I was commenting
about the fund or the contribution that was made to that school and
commending him for it. At the same time I asked if there were- any
restrictions placed on the particular contribution that was referred to
because I had been told that there were some restrictions that provided
the matriculation would be without enrollment outside the State and
outside the Indian community.

I checked with Mr. Dillon Patero, the president of the National
Indian Association and Director of the Division of Education of the
Navajo tribe at Window Rock and I determined, that the contribu-
tions were made without specific restrictions. Although they did give
their advice in regard to having outside enrollment and did recom-
mend that they have other than Indian students attending the school.

I want to make it clear that this was not a stipulation before the con-
tribution was made.

Senator Hm zir . Thank you.
[By direction of the chairman the following communication was

made a part of the printed record:]

STATzmENT or MoGfonGE BUND"y, PRESIzDET, FOrD FOUNDATION

HON VANCE HASTREt
Chairman, Suboommittee on Foundetione, Senate Finance Jomnimttee, U.S.

Senate, Washington, D.C.
DW M. CIMA N: I have read with great interest the transcript of the

bearings held on October 1 and 2 by the Subcommittee on Foundations of the
Senate Finance Committee. Howard Dressner, by the Ford Foundation's Secre.
tary and General Counsel, attended the hearings on bot" days and participated
as a panelist on October 2. He has reported fully to me on the hearings and will
also present a report to our trustees when they next meet.

Other Important questions must be and were addressed, but the critical under.
lying Issues are the ones you raised: What Is the Justification for foundations
and what should their role be In our society today.'

We think you are right to insist that foundations come to grips with these Issues.
In an" effort to continue the dialogue constructively, we have tried to formulate
some responses to these and related matters. They are set forth in the attached
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paper; more can and will be said by the Ford Foundation and by others, but we
/Wanted to respond soon enough to permit you to include these views In the printed
'record.

Our hope is that your Subcommittee can make an Important contribution to a
serious problem-the lack of understanding about the role of foundations. There
has been a very substantial increase in the amount of information being published
and provided about foundations but there to still a need for increased public un-
,derstanding. It would be Ironic and tragic if lack of such understanding should
deprive foundations of the public support they must have at a time when their
contributions and efforts are particularly needed.

If we can provide further Information or otherwise be helpful, please do not
hesitate to let us know.

Sincerely, MoGM20 BUnY,
Pree~4en.

ATTACHMENT

FOUNDATIONS IN A CHANGING OO13?

The private philanthropic institutions we call foundations have their roots in
colonel times; in their present form they date back to the late nineteenth century.
They are uniquely American in conception, size and scope.

Some foundations are established by a single person, family, or corporation;
others are supported by the communities they serve. Some operate in several pro-
gram areas throughout the country and abroad; others are more specialized as to
programs or geographic areas. All share these characteristics-

They are nonprofit and operate exclusively to advance the public welfare;
They are private, accountable for their policies to the sense of priority and

propriety of their trustees;
They are accountable to government under state and Federal law to ensure

that their funds are used exclusively for purposes that the law declares char.
table; and

As with other charitable enterprises, donations to foundations are deducti-
ble for tax purposes, and their Income Is exempt from regular Federal in-
come taxes (although In 1969 private foundations became subject to a 495
Federal excise tax on income).

The role of private philanthropy in the United States--particularly the role of
foundations-has undergone periodic reexamination, most recently in the October
1 and 2 hearings of the Subcommittee on Foundations of the Senate Finance Com-
mittee. Two basic issues have been raised:

Pitrt, why should foundations as private institutions be authorized to use tax
exempt funds to advance the public welfare? Why should not government alone
assume the obligation to discharge the foundations' charitable purposes?

Heoond, assuming that full or partial tax exemption is granted, what special
role should foundations discharge In a society undergoing rapid change and
experiencing unfamiliar stresses? Should the emphasis be on preserving existing
institutions and values or pressing the search for new ones? What should be the
philosophy of foundations today?

In this brief statement, we set forth our present views. With respect to the
second question, we speak only for ourselves. Different foundations have-and
should have-different views about the role they should play; foundations, like
business corporations, universities, and labor unions, have differing philosophies
about the contribution they can make to a good society.

To be helpful today, the dialogue must focus on current questions. Before
1969, other Issues appeared to be central-the abuses of self-dealing insufficient
pay-out of income, Inadequate public disclosure, Inadequate controls over grants
to Individuals, the use of funds for voter registration efforts, and -the avoidance
of activities that might influence legislation. These issues were dealt with effec-
tively by the Tax Reform Act of 1969.

Indeed, the new law may have been more restrictive than necessary. Some
provisions seem punitive, and find no counterpart in government regulation of
other charitable enterprises, business, or labor unions. The four percent excise
tax reduces to that extent the funds available to provide foundations for their
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charitable activities. Changes-In certain provisions of the Act msY be deslrable-.
and that of course is one reason for the Subcommittee's hearings-but the more
serlous abuses were certainly eliminated by the Tax Reform Act and some basic
questions were settled.

W)" 5 VOUD WI SAVE YOUNDATIONSt

h first questiou--why should we have foundations--is surely legitimate and
proper. Some countries have no foundations; in no, country do foundations play
the role that they do in the United States, although they are becoming more fa-
miliar abroad. The answer lies, we belieVe, in our history and tn the basic beliefs

- of Americans about the orgsnlzatiou of social, economic, and political activities:
our traditions call for encouraging private Initiative, decentralising power, and
broadening the base of decislonmaking. I

Most of what foundations do, government could do-and In today's highly
complex society the fundamental Job of advancing the public welfare must lie
with government because the resources required are so massive. All of the capi-
tal assets held by foundations in this country total less than the most recent
annual appropriation for the Department of Health, Education, and Welfare.
Government MNoopotV or Pa*ae Intlatlve

Would the public be better served if the government had a monopoly over the
task of advancing the public welfare? We believe not.

All societies allocate social, economic, and political activities between govern-
ment and private Institutions. Totalitarian societies place virtually all activities
under the control of the state. However, even among depioqratic societies, we find
a degree of decentralization and private initiative In this country that Is unique.
In most other countries, higher education is a state function and the state owns
or dominates the airlines, the telephone system, the television networks, and the
major performing arts organizations. In most other countries, the state also
assumes responsibility for much of what private philanthropy does In the United
States, at least in such fields as health, education, welfare, and the arts.

We encourage private initiative more than other countries, because we believe
that the diffusion of power stimulate experimentation, tests ideas In competition
with each other, and, provides greater flexibility In meeting the nation's needs.
Private philanthropy, including foundations, Is a part of our historic commit-
ment to these values.

Foundations have helped to preserve and strengthen other private institu-
tions.

Foundations have provided a large additional marketplace for new Ideas
and new programs.

Foundations have provided much of the risk or venture capital for enlarg-
ing knowledge, frequently undertaking what neither government nor individ-
uals were willing to attempt.

We now take for granted the government's substantial role in supporting medi-
cal research, assisting the performing arts, and dealing with problems of rural
health *nd nutrition. Foundations were active In these areas before government.
The Rockefeller Foundation established the pattern of modern public health
practices and sought remedies against disease and hunger; Carnegie was respon-
sible for thousands of free public libraries; the Julius Rosenwald Fund developed
programs to improve education in the rural South; the Ford Foundation helped
preserve our major symphony orchestras. The assumption of government respon-
sibilities In these areas has led to government collaboration with foundations
and has not ended foundation support or the need for such support.

The recorded achievements of foundations confirm the wisdom of encouraging
private initiative iA philanthropy.
Vw..th end Ton Be"NeO

In the eyes of their harshest critics, foundations repersent large aggregations
of wealth based on tax "loopholes" designed to benefit the rich. Most critics tend
to overestimate the size of foundations and their power. In 1072 all charitable
expenditures, foundation and others, totaled about $22 billion; foundations con-
tributed about 10 percent of this total. The 2.2 billion dollars spent by foundations
to advance the public welfare in 1972 amounts to less than one percent of the
Federal budget.
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The Ford Foundation's annual grants of roughly $200 million are about 10
percent of the grants made by all foundations but less than one percent of total
philanthropic giving. The Ford Foundation's total assets of some $8 billion, while
sizable, are exceeded by at least 70 business corporations. Although the Ford
Foundation is large compared to other foundations, it is not a particularly large
institution in our society.

It is misleading, we believe, to characterize the tax deduction for charitable
giving as a "loophole." The tax savings from the deductibility of charitable gifts
and bequests accrue to the donors but the consequence is a vastly greater flow of
funds to charitable enterprise. The tax deduction is a stimulus for private effort
and a mechanism -for diverting the largest number of dollars to the public wel-
fare. The Ford Foundation, for example, was established principally by gifts and
bequests from mdsel and Henry Ford. Roughly calculated, the total gift, estate,
and Inheritance taxes that would have been paid if their gifts and bequests to
the Ford Foundation had not been exempt from such taxes i about $186 million.
In contrast, the Ford Foundation has made grants for charitable, educational,
and scientific purposes of more than $4 billion during its life and continues to
make grants of about $200 million annually. In the absence of the tax deduction
for charitable gifts and bequests and the tax exemption for Income of charitable
organizations, some or all of the enterprises now supported by private philan.
thropy would have to be supported by government or abandoned.

The tax exemption on foundation income, granted as it is to advance the
public welfare, gives rise to the legitimate demand that foundations be held
to high standards of responsibility and accountability. That requirement is now
embodied in the Tax Reform Act of 1969. As long as foundations meet this re-
quirement, these tax benefits cannot fairly be regarded as special favors or
"loopholes."

To some extent, continued criticism of foundations is a part of current disaf-
fection for all traditional Institutions, including business corporations, labor
unions, universities, chruches, and government itself. Constructive criticism is
all to the good, but we have come far with our traditional forms of social, eco-
noinic, and political organization. There is no evidence that our society would be
better served by a radically different system of higher education, by the dissolu-
tion of chruch organizations, by government ownership of business enterprises or,
indeed, by abolishing foundations. In the experience of other societies there is
much evidence to the contrary.

THE ROLE OF FOUNDATIONS IN A CHANGING 5o0IETY

Foundations are often concerned with problems that affect public policy and
are or will become the concern of Federal, state, and local governments. They
should not, indeed must not, become involved in partisan politics. The distinction
between partisan politics and public issues is important and often misunderstood.
Avoidina Pa it#** Polities

No reputable foundation is afliated with a political party or with one or more
candidates for political office. No reputable foundation contributes funds or
staff resources to any political party, partisan group, or candidate. Nor do respec-
able foundations pernit their grantees to use foundation fumds for partisan
political actlvltje$. If foundations engaged in these activities, they would lose
their tax e~eknjpt status and Incur severe penalty taxes under the Tax'Reform
Act of 1960.

To say that foundations should and do refrain from partisan entanglements is
not to say that they have no legitimate function in the political process. In our
free and open society, foundations htye traditionally supported the study of
sues of public concern and the development of programs tO ea! With them.
The distinc ion seems clear enough, Althougb the .Tax Rleform Act of. 19D

strengthened 'id clarifted'the Orbhibitions on partisan iictivities by plianthropo
organatioup theerohbiti ns have bqn law since 1934. Why, ten, tbh recent
misun-derstandi4? 'hy the Ontcnaxks that fotndat ns haVe become agents
of social c ange and l e b o eological In lewpoint? At least a partial
insWd r so~,tlo i t+g1s IAl& 02o the V l our so. ......
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Changed floola Probkm
Thus In recent years it has become clear that an urgent and persistent problem

has been the failure to provide equal opportunity for blacks, Mexican Americans,
and other minorities. The process that brought many of our minorities Into the
main currents of American society somehow stopped before they could be assimi-
lated.

During the same period, there was growing concern over the deterioration of'
our cities, and the problem of sustaining essential services In the face of in.
creased costs and a declining tax base.

So long as foundations concentrated their resources on higher education, schol-
arship programs, public libraries, control of disease, and the like--so long as
foundations contributed their funds in traditional ways to the traditional ob-
jects of charity-they enjoyed a high measure of public esteem* Misunderstand-
ings arose when some foundations began to seek solutions to minority and urban
problems. Although foundations responded to these problems in much the same
way as they had previously responded to the problems of education, health
services, and disease, there were two Important differences: the current prob-
lems touched more people more deeply; and while there was a consensus that the
problems had to be dealt with, there was less agreement on how best to go about
It.

In considering the role of foundations in these difficult areas, three points
should be kept In mind:

First, the search for solutions to minority and urban problems has been a
national effort not a partisan program. There have been differences of emphasis
and approach between the major political parties, but only at the extremes of
our political life has there been disagreement over the urgent need to bring
equality to disenfranchised minorities and the means of restoring our cities,
Certainly the last four administrations-two Republican and two Democrat-
have been committed to these goals.

Seoon4 foundations generally operate by responding to urgent needs pressed
on them by others, and frequently act in cooperation with other Institutions, in;
eluding agencies of government. To regard foundations as the sole or even the
most Important agents of social change gives them more credit for foresight
and Influence than they deserve.

Third, total foundation resources committed to minority and urban problems
are still far smaller than the resources committed to more traditional programs.
If there is a problem of balance here, we doubt If It arises from overemphasis
on the needs of those whose present need is greatest.
Poun4tions and Publo Poloft

Some examples, drawn from the Ford Foundation's experience, may help
clarify the role of foundations in the formulation of public policy.

In 1980 and 1970 the Ford Foundation made grants to Syracuse University of
$8,000 to chart the distribution of federal aid to local school districts, to ex-
amine the state and federal decisions that affect aid distribution, and to develop
recommendations to improve the flow of federal aid funds to needy areas. Before
the Syracuse studies it had been impossible to measure the consequences of exist-
ing federal assistance or to project realistic policy alternatives for the future.
The Federal Government, under the present administration, has been sufficiently
Impressed with the Syracuse work to finance Its continuing support.

This year the Foundation made grants totaling $142000 to support the Center
for Manpower Policy Studies at George Washington University, which evaluates
antipoverty and manpower policies and programs. Since 1967, the Center has -

published dozens of books, monographs, and articles on this complex and con-
troversial subject. Because of its reputation for authoritative, even-handed, and
nonpartisan research, the Center has conducted background seminars for mem-
bers of Congres and their staff, staff members of the White House, and staff
members of concerned federal departments-wholly without regard to political
affiliation.

In the past four years, the Ford Foundation has contributed millions of dollars
for research on drug abuse crime, environmental and energy issues, arms control
and disarmament, population policy, and a host of other matters affecting the
well-being of the American people. The same is true of many other private founda'
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tions All of the subjects of this research were, or subsequently became, subjects
of governmental attention at the federal, state, or local level, but not one would
argue that they were not also appropriate areas for private initiative and concern.
The Tax Reform Act of 1969 reaffirmed that they were appropriate areas for
foundation concern.
(0latig Teo1,tolog

Changing technology as well as changing problems has affected the character
of foundation grants. Education, for example, has been a continuing concern of
the Ford Foundation. The Ford Foundation's support for educational broadcast-
ing-now public television-was an outgrowth of this concern. That support
enabled public broadcasting to survive until Congress passed the Public Broad-
casting Act of 1927. The cost, to the Ford Foundation, from 1951 to 1967, was
$144 million. Traditionally, charity gave food to the hungry. With advances in
the science of agriculture, foundations focused on research programs with po-
tentially greater Impact. From the programs came "the green revolution." In
both cases, the concern was traditional but the approach was contemporary.
The Ford Pounwf4tio'a P,,oeophf/

The Ford Foundation's philosophy starts with its charter, which directs that
all of the Foundations funds be administered for "scientific, educational and
charitable purposes, all for the public welfare, and for no other purposes .... "

By critics of the right, the Foundation is frequently charged with being too
liberal; by critics of the left, with being too conservative. Neither label is accu-
rate. The Foundation's approach is not Ideological; its deepest commitments are
to improving the quality of life and preserving traditional values and institutions.

The Ford Foundation's approach is influenced in part by its size. An obvious
advantage of size is the ability to make large grants. The Ford Foundation has
made over 40 grants of more than $7.5 million each; the largest has been a $27.5
million grant to the Woodrow Wilson National Fellowship Foundation In 1962,
More recently, a $30 million appropriation was approved, out of which grants
are made for the establishment and support of the Police Foundation. It has un-
dertaken more than 80 grant programs ranging from $10 million to $297 million
in such areas as graduate and undergraduate education, urban development, pub-
lic broadcasting, symphony orchestras, and international training and research.
Large problems generally require large grants and only rarely can many boards of
trustees be persuaded to act simultaneously and collectively.

Other advantages of size include the mixture of talents represented on the
professional staff; the readier access to outside talent; the ability to discern
the interrelationships among problems because of the larger scope of Foundation
activities; the ability to organize large programs of Interrelated activities, sus-
tained over a period of years; and unified professional leadership.

Smaller organizations have made very Important contributions. But the Ford
Foundation's larger size gives it important opportunities that they cannot ac-
cept. Given the scale and complexity of the problems that exist today, the Ford
Foundation is acutely conscious of these opportunities.
D, f t Inw#Utton ansd Soo a Ohne

At the recent Subcommittee hearings the panelists were asked how foundations
should order their priorities as between support for existing institutions and
grants designed to bring about social change. For the Ford Foundation, the allow.
cation of funds between existing programs and new programs, between grants for
established purposes and grants in new areas, varies from year to year; final
decisions represent the composite judgment of the Foundation's staff of officers;
and of seventeen trustees, drawn from all areas of the country, from many dif-
ferent occupations.

The Foundation draws no sharp distinction between preservation of existing
institutions and values, and needed social change. Adaptation and change are as
essential in social affairs as they are fundamental In biology. Existing social,
economic, and political organization always face a need to adapt to new condi-
tiono--"new occasions teach new duties." We view our contribution to this process
of change and adaptation, although small In the total context of social forces and
resources bein brought to bear on our problems, as consistent With the deepest
traditions of our national life.

(Whereupon, at 12:55 p.m., the subcommittee was adjourned, sub-
ject to the call of the Chair.]
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